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PREFACE. 


The  editors  feel  that  they  owe  no  apology  for  the  publica- 
tion of  the  present  series  of  reports.  It  is  doubtless  true  that 
there  are  too  many  law  books,  but  this  criticism  is  not  justly 
directed  against  a  report  of  adjudged  cases.  The  general 
principles  of  law  are  weU  settled  and  the  difficulties  arise 
not  in  the  determination  of  those  principles,  but  in  their  ap- 
plication to  the  varying  facts  and  circumstances  of  the  par- 
ticular case.  The  practice  of  the  law  thus  necessitates  a  con- 
tinual search  for  precedent.  A  decision  of  a  nisi  prius  court 
may  become  of  great  value,  especially  where  the  supreme  or 
appellate  court  has  not  passed  upon  the  question.  It  is  a 
well-known  fact  that  DMiny  of  the  most  important  cases  are 
finally  adjudicated,  without  an  appeal,  in  the  lower  courts. 
In  many  of  these  cases  judges  of  unquestioned  learning  and 
ability  have  filed  carefully  prepared  opinions.  A  few  of 
these  opinions  have  been  published  in  the  legal  periodicals, 
but  inasmuch  as  the  contents  of  such  periodicals  are  not  di- 
gested, the  opinions  are  consequently  inaccessible. 

Tkie  late  lamented  Murray  P.  Tuley  was  a  judge  of  the 
circuit  court  of  Cook  County  for  many  years.  During  the 
course  of  his  service  he  prepared  opinions  in  a  great  many 
of  the  most  important  cases  that  came  before  that  court.  As 
the  entire  Dlinois  bar  knows,  Judge  Tuley  was  great  both  as 
a  lawyer  and  as  a  jurist.  His  wisdom,  learning  and  experi- 
ence justly  earned  for  him  the  title  of  the  ''Nestor  of  the 
bar."    His  opinions  evidence  the  clearness  of  his  reasoning, 
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the  thoroughness  of  his  methods  and  his  extensive  knowledge 
of  the  principles  of  the  law.  Although  Judge  Tuley's  opin- 
ions are  a  mine  of  buried  wealth — and  many  of  them  have 
been  followed  by  the  supreme  and  appellate  courts  and  even 
cited  by  the  courts  of  foreign  states — ^f ew  of  them  have  been 
published.  We  understand  it  was  Judge  Tuley's  intention 
to  publish  his  opinions,  but  the  continual  press  of  public 
business  rendered  this  impossible.  Through  the  kindness  of 
Mrs.  Tuley,  the  editors  have  secured  Judge  TuIqt's  manu- 
script opinions,  and  those  from  which  no  appeal  was  taken 
will  be  published  in  the  present  series.  Many  other  opin- 
ions of  value  have  been  secured  by  the  editors  and  will  also 
be  published.  It  is  also  the  intention  to  include  the  unre- 
ported opinions  of  the  supreme  court 
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iCiroiUt  Court  of  Cook  County,    Jn  Chanoery,) 

Liaao  Piatt 

Hational  Agsodation  of  Retail  Drnggists,   Thomas  W. 
Wooten,  Fuller  A  Fnller  Company,  et  aL 

(Jan.  24, 1905.) 

1.  CoimuoTS — Restraint  of  Tbadb — ^FtxiNo  Rittail  Fiucbl      06n- 

tracts  between  manufacturers  of  proprietary  medicines  and 
wholesale  dealers  fixing  the  price  at  which  such  medicines 
shall  be  sold  by  the  wholesale  dealers  to  retail  dealers,  and  by 
which  the  wholesale  dealers  agree  not  to  sell  such  medicines 
to  such  retail  dealers  as  are  placed  upon  a  list  by  the  manu- 
facturers (such  list  comprising  the  names  of  those  dealers  who 
sell  the  proprietary  medicines  at  less  than  the  regular  retail 
prices)  are  not  in  unlawful  restraint  of  trade  and  competition. 

2.  Injunction — CJontracts  in  Restraint  op  Tradb — (Complainant's 

Rehxdt.  Where  a  person  is  not  a  party  to  a  contract  in  re- 
straint of  trade,  he  has  no  standing  to  call  upon  a  court  of 
equity  to  interfere.  The  remedies  imposed  by  the  legislature 
for  Tiolations  of  the  anti-trust  laws  ought  to  be  pursued,  and 
where  the  matter  is  not  the  construction  or  the  enforcement  of 
a  contract  between  the  parties  who  appear  in  the  courts  a  court 
of  equity  ought  not  to  take  jurisdiction. 

3.    iNJTTNCnON  TO  COMFEL  COUBSE  OF  DEALING  WiLL  NOT  liDB.     There 

is  no  way  in  which  a  court  of  equity  can  make  one  man  trade 
with  another.  If  a  merchant  puts  himself  in  a  posDtion  where 
he  holds  himself  out  to  sell  to  everybody  on  the  same  terms,  it 
may  be  that  an  action  at  law  will  lie  against  the  merchant  for 
any  damages  that  a  party  may  sustain  to  whom  he  refuses  to* 
Bell,  but  there  is  no  method  of  proceeding  in  equity  to  maker 
that  merchant  sell  to  that  individual  unless  he  wants  to.  He 
may  refuse  to  trade  with  hiln  from  mere  caprice. 
4.  OocTBTS  or  BSQurrr — Sdfbbvisobt  Power  of.  A  oonrt  of  equity  can- 
not nndertake  to  superyise  the  entire  wholesale  drug  trade  in 
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a  city  and  see  that  the  wholesalers  sell  goods  to  oomplainant 
or  any  one  else. 

6.  Tempobabt  IiTJTJNcnoN — What  the  Court  Will  Consideb  in 
GsAirrmo.  The  court,  in  granting  an  application  for  a  tem- 
porary injunction,  must  always  look  upon  what  may  he  called 
the  balance  of  equity  or  of  damages. 

6.  The  complainant  was  a  dealer  in  patent  or  proprietary  medicines 
some  of  which  he  sold  at  "cut"  or  less  than  the  regular  prices. 
Manufacturers  of  these  proprietary  medicines  had  entered  into 
contracts  with  wholesale  druggists  binding  the  wholesalers  not 
to  sell  the  medicines  except  at  a  prescribed  scale  of  prices,  and 
not  to  sell  to  retail  dealers  who  cut  the  regular  prices  on  such 
medicines.  Complainant's  name  was  placed  on  the  list  of  re- 
tailers to  whom  the  wholesalers  were  forbidden  to  sell  such 
patent  medicines,  and  as  a  result  he  was  unable  to  purchase 
these  medicines  from  the  wholesalers.  Complainant  applied 
for  an  injunction  against  certain  of  the  wholesale  druggists  of 
Chicago,  the  National  Association  of  Retail  Druggists,  and 
others,  enjoining  any  discrimination  on  the  part  of  the  whole- 
sale merchants  against  him  in  the  purchase  of  any  of  those 
medicines  that  he  may  offer  to  buy  at  current  prices,  the  same 
prices  paid  by  others,  and  also  enjoining  the  National  Asso- 
ciation of  Retail  Druggists  from  "blacklisting"  him  as  an  "un- 
fair" druggist  who  cuts  rates,  and  to  whom  none  of  these  pro- 
prietary medicines  is  to  be  sold  because  of  his  practice  of  sell- 
ing below  the  fixed  price.  Held  that  a  temporary  injunction 
could  npt  be  granted. 

Bill  for  injunction,  Circuit  Court  Cook  County,  Chancery 
Gen.  No.  258,958.  Heard  before  Hon.  Murray  F.  Tuley, 
upon  bill  and  answer,  with  affidavits  in  support  of  each. 

For  statement  of  facts  see  opinion. 

A.  E.  Oammage,  for  complainant. 

Holt,  Wheeler  &  Sidley,  Pease,  Smietanka  &  Pease,  Steele 
dk  Thompson,  J.  M.  Errant  and  C,  Lane,  for  defendants. 

TuiiBY,  J.  (orally) : — 

I  have  not  been  able  to  give  to  this  case  that  mature  con- 
sideration that  I  would  have  desired  to  give  in  a  matter  of 
such  great  importance.  I  realize  the  importance  of  the  mat- 
ter now  pending. 

The  bill  is  brought  by  Isaac  Piatt  of  Chicago,  a  retail 
druggist,  alleging,  in  substance,  that  for  ten  years  and  more 


PliAtt  vs.  Nat.  Ass'n  Retail  Dbuggists.  3 
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he  has  been  a  draggist  in  the  city  of  Chicago  carrying  on  his 
business.  Without  going  into  the  details  of  the  bill,  which 
is  quite  lej^gthy,  I  will  state  the  substance  of  the  bill  as  to 
the  matters  and  points  in  controversy. 

He  alleges  that  it  is  necessary  for  the  successful  carrying 
on  of  his  business  that  he  should  purchase  and  keep  on  hand 
certain  medicines,  known  as  proprietary  medicines,  such  as 
**Peruna,"  ** Pierce's" — different  medicines  manufactured 
and  sold  from  Buffalo,  "Miles'  Remedies,"  the  preparation 
of  which  is  based  on  what  are  known  as  ''trade  secrets." 

He  alleges,  in  substance,  a  conspiracy  between  the  Na- 
tional Association  of  Retail  Druggists  and  the  defendants, 
who  are  wholesale  druggists  in  the  city  of  Chicago,  and  the 
manufacturers  of  these  proprietary  medicines,  to  prevent  his 
purchasing  and  selling  these  proprietary  medicines  and  other 
medicines;  a  conspiracy  to  deprive  him  of  the  right  to  keep 
such  medicines  in  stock,  buy  them  in  the  open  market  and 
sell  them  to  his  customers  at  whatever  price  he  thinks  proper 
to  sell  them. 

He  seeks  an  injunction  against  the  wholesale  merchants, 
the  National  Association  of  Retail  Druggists  and  others,  en- 
joining any  discrimination  on  the  part  of  the  wholesale  mer- 
chants against  him  in  the  purchase  of  any  of  those  medicines 
that  he  may  offer  to  buy  at  the  current  prices,  the  same 
prices  paid  by  others,  and  also  against  the  National  Associ- 
ation of  Retail  Druggists  from  ''blacklisting"  him,  as  an 
''unfair  druggist"  who  cuts  rates,  and  to  whom  none  of  these 
proprietary  medicines  are  to  be  sold,  because  of  his  practice 
of  selling  below  the  fixed  price. 

In  substance,  he  asks  a  mandatory  injunction  commanding 
(in  effect)  the  wholesale  druggists  of  this  city  to  sell  him 
these  medicines  at  current  prices. 

It  is  sufficient  to  state  that  the  defendants  come  in  and  by 
their  answers  deny  all  conspiracy,  combination  or  collusion. 

The  facts  in  this  case  are  substantially  undisputed;  it  is  a 
question  entirely  of  law. 

The  facts  appear  to  be  that  the  National  Association  of 
Retail  Druggists  recommended — ^and  it  may  be  said  that  the 
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evidenee  tends  to  show  that  they  are  acting  upon  an  under* 
standing,  if  not  in  collusion  with  the  proprietors  of  these 
medicines, — ^to  put  in  force  in  the  trade  what  has  come  to  be 
known  as  the  direct  contract  and  serial  number  plan  of  opera- 
tions^ 

The  direct  contract  plan  appears  to  have  had  its  origin  in 
England,  and  a  ease  is  reported  as  far  back  as  the  2nd  Chan- 
cery Reports,  EUiman  v.  Canington  ([1901]  2  Ch.  275), 
which  I  believe  arose  in  regard  to  a  certain  secret  preparation, 
a  medicine,  both  for  horse  and  man. 

It  was  afterwards  adopted  in  Canada  by  what  is  known 
as  the  Liquid  Ozone  Company,  manufacturing  liquid  ozone 
by  a  secret  process,  and  was  subsequently  adopted  in  this 
country  by  the  National  Association  of  Retail  Druggists  and 
manufacturers  of  certain  proprietary  medicines. 

The  plan  is  simply  a  contract  plan,  and  consists  in  this: 
The  manufacturer  of  the  medicine  gives  notice  to  the  world 
that  he  will  only  sell  to  wholesale  merchants  and  jobbers 
upon  a  condition  that  they  enter  into  a  contract  with  him  or 
with  his  company,  by  which  the  wholesale  merchant  is  ap- 
pointed a  distributing  agent  of  the  proprietor  of  the  medi- 
cine. He  is  termed  an  agent,  but  it  is  in  reality  a  sale  and 
must  be  so  treated  and  considered. 

The  form  of  the  contract  prescribed  by  the  manufacturer 
is  set  out  in  one  of  the  answers,  and  probably  will  give  a 
better  idea  of  it  than  any  statement  I  might  make,  namely, 
the  answer  of  Fuller  &  Fuller.  That  sets  out  the  contract^ 
which  is  in  duplicate,  and  purports  to  be  an  agreement  made 
the  blank  day  of  blank,  between  the  ** World's  Dispensary 
Medical  Association  of  Buffalo"  (which  sells  quite  a  number 
of  these  medicines,  I  believe  Pierce's  medicines),  **and  the 
Fuller  &  Fuller  Company,"  who,  in  the  contract,  are  termed 
**the  undersigned."  The  World  Dispensary  Medical  Asso- 
ciation appoints  the  undersigned  as  one  of  its  '^  wholesale 
distributing  agents  for  its  proprietary  remedies,  the  under- 
signed agreeing  to  distribute  the  said  remedies  on  the  terms 
and  conditions  following:" 

''The  undersigned  agrees  to  refrain  from  selling  said  As- 
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soeiations'  pTeparations  at  any  price,  either  directly  or  in- 
directly, to  any  individual,  firm  or  corporation,  whom  the 
said  Association  may,  by  written  or  printed  notice,  duly 
stamped  and  mailed  to  the  undersigned,  designate  as  not  en- 
titled to  deal  in  its  proprietary  medicines.  The  sale  of  the 
World's  Dispensary  Medical  Association  preparations  must 
be  confined  to  legitimate  retail  dealers  in  proprietary  medi- 
cines in  good  standing,  and  the  undersigned  agrees  in  case  he, 
or  any  agent  or  employe  shall  wilfully  violate  any  of  the  pro- 
visions of  this  contract,  on  proof  of  such  violation  he  will 
pay  the  sum  of  $50  as  liquidated  damages;  he  must  allow 
no  greater  discount  than  is  rulable  in  the  section  of  the  coun- 
try where  the  sale  is  made.    And 

**In  consideration  of  the  granting  to  the  undersigned  by 
the  World's  Disx)ensary  Mqdical  Association  •  •  •  the 
above  rebates  and  conditions  in  the  distribution  of  the  several 
preparations  of  its  manufacture,  and  of  the  appointment  of 
the  undersigned  as  one  of  the  wholesale  distributing  agencies 
of  said  Association,"  agrees  "not  to  distribute  or  deliver  or 
allow  to  be  delivered,  directly  or  indirectly,  any  of  the  prep- 
arations manufactured  by  the  World's  Dispensary  Medical 
Association,  and  delivered  to  the  undersigned  by  said  Asso- 
ciation below  the  prices  fixed  and  established  in  the  follow- 
ing." Then  follows  a  list  of  prices  for  Pierce's  Golden  Med- 
ical Discovery,  Pierce's  Favorite  Prescription,  Pierce's 
Pleasant  Pellets  and  so  on,  some  eight  or  ten  of  them. 

The  proprietor,  or  I  think  probably  the  National  Associa- 
tion of  Retail  Druggists,  aids  in  the  expense  of  sending  a  no- 
tice to  the  wholesale  merchants  monthly,  containing  the 
names  of  all  persons  who  have  cut  rates  upon  the  medicines 
supplied  them.  The  proprietor  has,  upon  his  medicine,  a 
fixed  price,  say,  for  instance,  of  $1.00  per  bottle,  and  any 
one  found  selling  at  a  less  price  is  put  upon  what  might  be 
termed  the  "blacklist"  or  "list  of  unfair  purchasers."  The 
wholesale  merchant  is  notified  not  to  sell  to  such  parties ;  if  he 
does,  then  the  contract  between  him  and  the  proprietor  is 
annulled,  aU  medicines  they  make,  are  withdrawn  from  him, 
and  he  cannot  procure  them  upon  any  terms  whatever. 
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Mr.  Piatt,  the  complainant  in  this  case,  it  appears,  sold 
these  medicines  at  cut  rates,  and  along  in  the  year  1902  he 
commenced  a  similar  suit  to  the  present  in  this  court,  which 
was  heard  before  Judge  Dunne,  seeking  an  injunction 
against  the  wholesale  merchants  refusing  to  sell  him  goods, 
they,  having  refused  because  he  sold  at  cut  rates,  and  be- 
cause they  had  been  notified  that  they  were  not  authorized 
to  sell  him  these  goods  by  the  proprietor,  the  manufacturer 
of  the  medicine.  A  temporary  injunction  was  issued — I 
think  it  issued  without  notice,  but  I  am  not  sure,  it  is  im- 
material, however.  For  some  time  the  injunction  was  re- 
spected and  he  succeeded  in  procuring  his  supplies. 

Last  fall,  or  in  the  beginning  of  December,  it  appears  that 
he  was  refused  any  more  medicines  by  different  wholesale 
merchants,  on  the  ground  that  his  name  appeared  as  an  un- 
fair purchaser  and  they  were  prohibited  by  their  contracts 
from  selling  him  any  medicines  of  those  particular  makes. 
Thereupon  he  filed  this  bill. 

I  would  state  that  the  suit  commenced  before  Judge 
Dunne,  by  mutual  agreement  or  some  understanding  arrived 
at  between  the  parties,  was  dismissed,  the  understanding 
of  Mr.  Piatt  being  and  it. being  acted  upon  largely,  that 
he  could  have  his  medicines  the  same  as  any  other  retail 
druggist  and  he  did  procure  them  until  this  last  fall  when 
they  commenced  to  refuse  him  and  finally  all  of  them  did 
refuse  to  sell  him  these  medicines  at  the  current  rates  or  at 
any  price. 

The  wholesale  merchants  set  up  this  contract,  and  they 
say,  in  substance,  we  need  these  medicines  in  carrying  on 
our  businesses,  they  are  necessary  for  the  successful  supply- 
ing of  our  customers  with  what  they  desire.  We  can  only 
get  them  upon  the  condition  that  we  shall  only  sell  to  such 
persons  as  the  proprietor  designates,  or  at  least  we  shall  not 
sell  to  those  to  whom  he  says  no  sale  is  to  be  made,  and  also 
on  the  condition  that  all  retail  druggists  that  we  sell  to  shall 
obligate  themselves  to  maintain  the  prices  marked  upon  the 
goods,  that  is,  the  current  price,  for  instance,  a  dollar  a  bot- 
tle. 
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One  of  the  wholesale  merchants  did  violate  this  contract 
and  the  consequence  was  that  he  was  notified  that  if  he  con- 
tinued to  sell  Mr.  Platt  medicine,  that  the  distributing  or 
the  agency  for  these  medicines  would  be  withdrawn  from 
him  and  he  could  not  obtain  them  upon  any  terms  whatever. 
He  was  obliged  then  to  say  to  Mr.  Platt  that  he  could  no 
longer  make  a  sale  to  him. 

It  is  contended,  on  behalf  of  the  complainant^  that  this 
arrangement  betwee^i  the  proprietor  and  the  wholesale  mer- 
chants is  in  restraint  of  trade  and  prevents  competition ;  that 
is,  it  prevents  competition  between  the  retail  druggists. 

It  would  appear  to  be  undisputed  and  that  there  is  no 
answer  to  the  proposition  that  if  A,  the  proprietor,  sells  to 
B  and  C,  retail  druggists,  at  one  and  the  same  price,  on  con- 
dition that  B  and  C  shall  resell  at  a  fixed  price,  there  can  be 
no  competition  in  the  sale  of  the  medicines  between  B  and  C. 
It  is  in  restraint  of  competition  to  that  extent. 

But  the  question  arises,  does  it  follow,  necessarily,  that 
whatever  prevents  competition  as  to  price  is  unlawful? 

If  this  contract  that  is  forced  upon  the  wholesale  mer- 
chants by  the  proprietor,  is  a  lawful  contract,  if  they  had  a 
right  to  make  it,  then  it  cannot  be  held  to  be  illegal  compe- 
tition or  unlawful  competition  or  to  produce  unlawful  com- 
petition. As  I  intimated  upon  the  argument,  in  my  opinion 
the  question  in  this  case  depends  upon  the  validity  of  the 
contract  in  question.  If  that  contract  is  lawful,  there  can 
be  no  restraint  of  trade.  Has  the  manufacturer  of  a  pro- 
prietary medicine  (which  is  a  trade  secret)  the  right  to  fix 
the  price  at  which  his  medicine  shall  be  sold  to  the  consumer, 
is  the  direct  question  involved.  There  is  no  contention  that 
the  price  is  an  unreasonable  6ne. 

There  is  no  question  under  the  authorities  but  that  the  pos- 
sessor of  trade  secrets,  parties  manufacturing  under  trade" 
secrets  and  patentees,  stand  upon  the  same  footing.  They 
are  both  recognized  by  law  as  lawful  monopolies. 

If  the  law  gives  a  patentee  the  sole  and  exclusive  right  to 
manufacture  a  certain  article,  it  is  necessarily  a  monopoly, 
and  if  it  gives  the  proprietor  of  a  trade  secret  preparation 
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or  medicine  the  right  to  manufacture  and  sell  it^  and  nobody 
else  can  do  so^  then  that  is  also  a  monopoly. 

The  patent  monopoly  runs  through  the  life  of  the  patent, 
and  the  other  monopoly  runs  through  the  life  of  the  trade 
secret  so  long  as  it  remains  a  trade  secret  unpublished  to  the 
world  or  undiscovered. 

Now,  this  arrangement  known  ^  the  direct  contract  plan 
first  came  before  the  court  in  England  in  the  case  of  Elliman 
V.  Carringtan  (1901)  2  Ch.  275,  84  L.  T,  Rep.,  N.  S.  58,  the 
opinion  by  Mr.  Justice  Kekewich.  In  that  case  (an  excerpt 
from  which  I  will  read)  he  states  the  question  very  pointedly 
and  very  specifically. 

"The  defendant's  point  is  that  this  written  contract  into 
which  they  have  entered"  (and  it  was,  as  I  said  a  contract 
on  the  direct  contract  plan  the  same  as  the  one  before  the 
court)  "must  be  treated  as  waste  paper  in  a  court  of  law; 
that  is  to  say,  that  no  action  can  be  brought  upon  it.  That 
result  follows,  they  say,  from  the  fact  or  conclusion  of  the 
law,  which  they  allege — ^namely,  that  the*  contract  is  in  re- 
straint of  trade.  In  one  sense  no  doubt  that  is  perfectly 
true,  because  one  of  the  contracting  parties  is  not  at  liberty 
under  the  contract  to  do  what  he  pleases  with  the  goods 
which  he  purchases.  But  it  is  necessary  to  see  what  the  con- 
tract really  is.  The  plaintiffs  are  the  manufacturers  of  Elli- 
man's  Royal  Embrocation  for  horses  and  cattle,  and  Elliman 's 
Universal  Embrocation  for  human  beings.  They  are  not 
bound  to  sell  the  Embrocation  at  all ;  they  are  not  bound  to 
manufacture  it.  They  are  at  liberty  to  do  as  they  please, 
and  when  they  have  manufactured  it,  they  are  at  liberty  to 
sell  it  at  whatever  price  they  choose  to  fix;  it  may  be  a  pro- 
hibitive one,  or  it  may  be  such  a  small  price  that  they  cannot 
make  any  profit  out  of  it.  That  is  entirely  for  their  consid- 
eration. There  are  no  goods  which  the  owner  thereof  may 
not  lawfully  retain  or  sell  at  such  a  price  as  he  pleases. 
•  •  •  Carrington  ft  Son  are  minded  to  buy  Elliman 's 
Embrocation  with  a  view  to  selling  it  again,  that  is  to  say, 
to  buy  wholesale  in  order  to  sell  to  others  retail,  and  Elli- 
man, Sons  &  Co.  make  a  bargain  with  them  that  they  shall 
not  sell  it  below  certain  prices.    That  part  of  the  bargain 
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has  not  been  broken.  And,  that  when  they  sell  to  others, 
they  will  procure  from  those  others  an  agreement  that  they 
will  not  sell  it  below  certain  prices.  That  part  of  the  bar- 
gain has  been  broken.  Why  should  not  Elliman,  Sons  & 
Co.  be  at  liberty  to  fix  the  price  in  that  way?  Nobody  has 
argued,  and  it  could  not  possibly  be  argued,  that  they  are 
not  at  liberty  to  fix  the  price  on  the  first  sale  to  Carrington 
&  Son.  Why  should  they  not  be  at  liberty  to  make  the  further 
baigain  with  Carrington  &  Son  that  they  shall  not  sell  it 
below  a  certain  price?  It  is  said  that  the  contract  is  in  re- 
straint of  trade.  In  one  sense  it  is,  but  it  is  just  as  much 
and  no  more  in  restraint  of  trade  for  EUiman,  Sons  &  Co., 
to  say  that  they  will  not  sell  at  all.  It  seems  to  me,  to  say 
the  least,  that  what  is  restraint  of  trade  as  regards  Carring- 
ton &  Son  is  really  the  liberty  of  trade  as  regards  EUiman, 
Sons  &  Co.  The  cases  which  have  been  cited  are  well  known 
authorities  expounding  a  great  principle,  and  showing  what 
exceptions  there  are  to  that  principle.  But  this  case  seems 
to  me  not  to  fall  within  any  principle  or  exception.  I  do 
not  think  it  is  touched  by  the  authorities  at  all.  It  is  merely 
a  question  of  whether  a  man  is  entitled,  when  he  is  selling 
his  own  goods,  to  make  a  bargain  as  to  the  use  to  be  made  of 
them  by  the  purchaser.  It  is  said  that  the  contract  is  against 
public  i)olicy,  but  that  phrase  merely  embodies  for  the 
present  purpose  the  great  principle  of  restraint  of  trade, 
and  to  say  that  it  is  to  prevent  Blliman,  Sons  &  Co.  from  ex- 
ercising their  own  discretion,  seems  to  me  to  be  applying  a 
well  settled  principle  of  law  to  facts  to  which  it  cannot  have 
any  possible  application.  If  that  principle  is  to  be  applied, 
to  such  a  case,  it  must  be  applied  elsewhere,  but  I  cannot 
myself  see  that  it  has  any  application  at  all.  On  the  ques- 
tion, therefore,  as  to  the  validity  of  the  contract.  I  am  en- 
tirely against  the  defendants. '* 

In  a  case  reported  in  the  67  Northeastern  Rei:)orter,  page 
136,  the  case  of  Park  &  Sons  Co,  v.  The  National  Wholesale 
Druggists'  Association  (175  N.  Y.  1),  I  find  the  following  in 
the  syllabus : 

**  The  manufacturers  of  certain  proprietary  medicines  and 
an  Association  of  wholesale  dealers  therein  entered  into  an 
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agreement  to  sell  the  goods  at  a  imiform  jobbing  price  for 
fixed  quantities,  only  to  such  dealers  as  would  conform  to 
the  manufacturers'  price  list  in  making  sales  of  goods.  All 
wholesale  dealers  had  the  right  to  purchase  the  goods  from 
the  manufacturers  upon  the  same  terms  as  members  of  the 
Association,  on  agreeing  to  maintain  the  prices  established 
by  the  manufacturers.  Held  not  to  establish  a  monopoly  on 
the  part  of  the  members  of  the  Association. 

/'Where  the  manufacturers  of  patent  medicines  and  an  As- 
sociation of  wholesale  dealers  entered  into  an  agreement  by 
which  the  Association  were  to  maintain  the  prices  established 
by  the  manufacturers,  the  contract  is  not  unlawful,  as  in 
restraint  of  trade,  though  it  abolishes  competition  as  to  prices, 
where  it  places  no  restriction  as  to  the  quantities  that  the 
dealers  may  sell,  or  the  territory  in  which  they  may  transact 
business." 

The  decision  I  am  reading  from  is  that  of  the  court  of 
appeals  of  New  York,  April  28,  1903.  The  case  further 
holds : 

**The  fact  that  manufacturers  of  patent  medicine  refuse 
to  sell  their  goods  to  a  wholesale  dealer,  except  at  retail 
prices,  or  to  allow  commissions  on  the  goods  purchased,  does 
not  show  a  boycott,  where  the  refusal  is  grounded  on  the  un- 
willingness of  such  wholesale  dealer  to  maintain  the  selling 
prices  established  by  the  manufacturers. 

*'An  injunction  will  not  issue  to  prevent  the  members  of 
the  "Wholesale  Druggists'  Association  from  watching  the 
business  place  of  a  wholesale  dealer  to  determine  what  drug- 
gist furnished  him  with  proprietary  articles  in  violation  of 
their  contract  with  the  manufacturers. 

**  Equity  will  not  restrain  wholesale  dealers  in  proprietary 
medicines  from  persuading  manufacturers  to  establish  uni- 
form prices  for  fixed  quantities  of  their  goods,  so  as  to  en- 
able small  concerns  to  purchase  as  cheap  as  large  ones,  and 
compete  with  them  in  the  retail  trade. 

"Where  a  druggist  purchases  the  goods  of  the  proprietor 
of  a  patent  medicine  under  an  agreement  that  he  will  main- 
tain the  price  fixed  by  the  manufacturer  for  sale  to  the  con- 
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smner,  he  is  liable  to  respond  in  damages  if  he  violates  such 
contract. 

''Where  manufacturers  of  patent  medicines  have  contracted 
with  the  wholesale  dealers  therein,  to  handle  their  goods  at  a 
uniform  price,  the  fact  that  such  wholesale  dealers  furnished 
the  manfacturers  with  a  list  of  dealers  who  were  cutting  the 
established  price,  does  not  show  unlawful  blacklisting." 

Now,  the  contract  in  that  case  was  substantially  the  con- 
tract here.  The  case  is  too  long  to  read;  it  went  up  on  de- 
murrers, was  very  ably  presented  by  different  members  of  the 
court,  and  a  very  exhaustive  discussion  of  the  question  was 
had.  In  other  words,  they  sustained  the  contention  that  the 
manufacturer  of  proprietary  medicine  has  the  right  to  say 
to  the  wholesale  dealer,  I  will  sell  you  at  a  certain  fixed  price ; 
you  shall  be  appointed  one  of  my  agents,  distributing  agents, 
to  sell  these  goods,  on  condition  that  you  shall  sell  only  to 
persons  in  good  standing  in  the  retail  drug  business,  who  will 
sell  and  agree  to  sell  at  the  price  fixed  by  the  manufacturer 
of  those  goods;  if  I  notify  you  that  any  person  to  whom 
you  have  sold  has  violated  the  agreement,  by  selling  at  cut 
rates,  then  you  are  no  longer  to  sell  to  him,  otherwise  our 
contract  will  be  annulled. 

They  hold  that  such  an  agreement  in  consonance  with  the 
decision  of  the  court  in  the  second  chancery  report  ( [1901] 
2  Ch.  275)  referred  to  is  a  valid  and  binding  agreement  and 
the  reason  for  it  is  that  manufacturers  under  trade  secrets 
and  patentees,  by  law,  have  a  monopoly.  There  can  be  no 
competition  in  the  manufacture  of  a  particular  article.  The 
manufacturer  who  is  manufacturing  under  a  trade  secret  owns 
a  property  interest  in  that  trade  secret  and  he  can  dispose  of 
Ms  manufacture  upon  such  terms  as  he  desires.  He  can  fix 
the  rate  at  which  his  goods  shall  be  sold,  not  only  by  the 
wholesale  dealer,  but  by  the  retail  dealer  to  the  consumer. 

It  is  well  known  that  as  to  patented  articles  the  patentee 
has  a  right  to  fix  the  price  at  which  his  article  that  he  manu- 
factures shall  be  sold  to  the  consumer;  it  is  done  all  over  the 
country  and  it  has  been  repeatedly  recognized  by  the  courts 
as  good  law  that  the  manufacturer,  under  trade  secrets,  stands 
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exactly  upon  the  same  footing  as  the  owner  of  a  patented 
article. 

Another  strong  case  is  in  the  186  IT.  S.,  page  70^  in  a 
case  against  the  National  Harrow  company  {Bemeni  v.  Na- 
tional-Harrow  Co.,  186  U.  S.  70).  See  also  Central  Shade 
RoUer  Co.  v.  Cushman,  143  Mass.  353,  9  N.  B.  629,  and 
Standard  Fireproofing  Co.  v.  St.  Louis  Co.,  177  Mo.  559,  76 
S.  W.  1008. 

There  are  numerous  other  eases  that  were  cited  by  counsel, 
one  in  regard  to  the  Edison  pronograph  and  talking  ma- 
chines ^  and  a  number  of  others  where  the  same  rule  has  been 
recognized,  that  the  manufacturer  of  a  patented  article  or  of 
an  article  manufactured  under  a  trade  secret  has  the  right  to 
sell,  fix  the  price  under  which  the  article  that  he  sells  shall  be 
sold  in  the  market  to  the  consumer. 

That  being  the  case,  why  should  the  injunction  issue?  It 
appears  to  be  admitted  that  in  matters  of  general  merchan- 
dise which  are  not  patented,  or  not  made  under  trade  secrets, 
that  the  rule  invoked  by  counsel  that  any  kind  of  a  combi- 
nation, even  to  keep  up  prices,  is  in  restraint  of  trade.  That 
this  rule  does  not  apply  to  patentees  or  manufacturers  under 
trade  secrets,  appears  to  be  well  established  by  the  authorities. 

In  this  case,  the  manufacturer  of  proprietary  medicines 
under  trade  secrets,  fixes  the  price.  I  cannot  see,  under  the 
authorities,  why  it  is  in  restraint  of  trade,  nor  why  if  it  is  in 
irestraint  of  competition,  the  manufacturer  has  not  a  right 
for  his  own  protection  to  say  that  his  article  shall  not  be  sold 
below  a  certain  price  in  the  market.  Experience  appears  to 
have  demonstrated  that  unless  he  does  so  his  business  will  bo 
utterly  demoralized.  It  is  contended  here,  and  there  is  some 
evidence  tending  to  show,  that  this  thing  of  cutting  rates 
in  the  sale  of  proprietary  medicine  did  demoralize  the  busi- 
ness. The  wholesalers  and  the  defendants  here  allege  that  as 
a  result  of  that  practice,  a  great  many  retail  druggists  who 

^Edison  Phonograph  Co.  v.  Pike  116  Fed.  863;  Victor  Talking 
Machine  Co.  v.  The  Fair,  123  Fed.  424;  National  Phonograph  Co.  v. 
Bchlegel,  128  Fed.  733;  Edi90n  Phonograph  Co.  v,  Kaufman,  lOo 
Fed.  960. — Ed. 
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ought  to  keep  these  medicmes,  refuse  to  keep  them  because 
they  say  there  is  nothing  in  it  for  them,  they  could  not  make 
anything  by  doing  so,  and  that  the  cutting  of  rates  had  so 
demoralized  the  sale  of  those  medicines  that  they  would  not 
handle  them  any  longer.  It  is  to  the  interest  of  the  manuf  ac^ 
turer  that  his  medicines  should  be  widely  distributed,  should 
be  sold  at  every  drug  store,  if  possible,  and  in  order  to  pro- 
tect his  own  business,  he  is  obliged  to  make  a  fixed  rate  and 
demand  that  all  these  parties  should  sell  at  those  rates.  * 

The  decision — ^the  only  decision  really,  that  touches  the 
doctrine  contended  for  by  complainant  and  upon  which  they 
appear  to  have  founded  .their  case,  is  in  the  137  Ind.  {Jach- 
son  V.  Stanfield,  137  Ind  592,  36  N.  B.  345,  37  N.  B.  14,  2* 
L.  S.  A.  588),  cited  by  counsel,  in  which  there  was  an  agree- 
ment between  certain  lumber  dealers.  It  is  not  a  parallel 
case  by  any  means,  although  they  do  decide  there  that  a  pen- 
alty imposed  for  a  violation  of  an  agreement  tQ  sell  only  to 
certain  parties,  was  lUegal  and  in  that  case  an  injunction  is- 
sued. 

It  was  an  action  under  their  system  6f  code  pleading  for 
damages  which,  having  been  ascertained,  the  court  was  asked 
to  issue  an  injunction,  and  did  issue  an  injunction.  By  a 
careful  perusal  of  that  case  an  attorney  or  judge  would  have 
no  difiBculty  in  distinguishing  the  difference  between  that 
and  the  present  case. 

The  same  question  on  the  same  kind  of  a  contract  came 
before  the  supreme  court  of  Minnesota  as  was  in  the  indiana 
case  and  the  holding  was  directly  to  the  contrary  (Bohn 
Mfg.  Co.  V.  Lumbermen's  Ass'n,  54  Minn.  223,  55  N.  W.  1119, 
21  L.  E.  A.  337,  40  Am.  St.  319). 

This  decision  in  the  supreme  court  of  Indiana  is  opposed 
to  our  own  court  in  its  vital  principles. 

In  a  ease  that  went  up  from  myself,  the  Live  Stock  Bx- 
change  case,  which  was  afterward  affirmed  by  the  supreme 
court  {People  ex  rel.  v.  Chicago  Live  Stock  Exchange,  14A 
HI.  210),  a  bill  was  dismissed,  which  sought  an  injunction 
against  the  Live  Stock  Bxchange.  It  had  an  association  or 
union,  by  which  they  agreed  that  they  would  only  sell  to  mem* 
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• 

bers  of  the  association  and  members  of  the  association  agreed 
they  would  only  buy  stock  from  members  of  the  association. 
The  packers  became  members  of  the  association.  So  there 
you  had  the  main  point,  an  agreement  that  they  would  only 
buy  and  sell  between  themselves.  Outsiders  went  into  the 
stock  yards  with  cattle  and  they  could  not  find  any  pur- 
chasers, they  got  one  bid  and  they  had  to  be  satisfied  with 
that.  Nobody  else  would  buy.  An  association  in  the  west, 
in  Kansas,  I  believe,  attempted  by  bill  filed  here  to  break  up 
this  arrangement  in  the  stock  yards  here  on  the  ground  that 
it  was  in  restraint  of  trade.  I  could  find  no  reason  why  any 
body  of  men  could  not  get  together  and  agree  that  they  would 
only  sell  to  each  other  and  buy  from  each  other,  notwith- 
standing that  was  a  market  overt,  a  public  market.  The  free- 
dom of  contract,  it  appeared  to  me,  demanded  that  agree- 
ments of  that  kind  should  be  sustained ;  that  freedom  of  con- 
tract was  as  important  as  freedom  of  trade. 

The  complainant  in  that  case  (143  111.  210)  not  being  a 
member  of  the  association,  it  was  held,  had  no  standing  in  a 
court  of  equity  to  attack  it,  notwithstanding  it  prevented 
competition,  as  he  alleged,  in  bidding  for  his  cattle.  That 
is  the  only  decision  in  this  state  which  in  my  opinion  has  any 
bearing  upon  the  case  at  bar. 

The  regulation  of  trade  and  commerce  is  not  a  judicial 
function  by  any  means;  it  is  an  administrative  or  legislative 
function,  and  in  order  to  prevent  a  restraint  of  trade,  our 
state  and  our  nation  have  made  laws,  anti-trust  laws,  punish- 
ing parties  who  combine  in  restraint  of  trade  or  to  create  a 
monopoly.  A  party  to  a  contract  m^y  bring  that  contract 
before  the  court,  and  if  itMnvolves  a  question  as  to  whether  it 
is  in  restraint  of  trade  or  not,  the  court  must  pass  upon  it; 
but  when  he  is  not  a  party  to  the  contract,  the  proper  remedy, 
it  appears  to  me,  is  through  the  officers  of  the  state  or  nation, 
by  way  of  criminal  or  other  prosecution,  or  even  by  bill  filed 
on  behalf  of  the  public  to  restrain  violations  of  the  anti-trust 
law,  or  operations  or  combinations  in  restraint  of  trade.  He 
has  no  standing,  in  my  opinion,  to  call  upon  a  court  of  equity 
to  interpose  in  his  favor.     The  remedies  imposed  by  the  legis- 
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latore  for  violations  of  the  anti-trust  laws  ought  to  be  pur- 
sued,  and  where  the  matter  is  not  the  construction  or  the  en- 
forcement of  a  contract  between  the  -parties  who  appear  in 
the  court,  a  court  of  equity  ought  not  to  take  jurisdiction. 

It  may  be  that  there  are  exceptions  to  that  general  rule, 
which  I  think  is  a  proper  one — ^there  may  be  exceptional  cases. 
This  is  not  one. 

The  court,  in  granting  an  application  for  temporary  in- 
junction, must  always  look  upon  what  may  be  called  the 
balance  of  equity  or  of  damages.  If  I  grant  a  temporary 
injunction  in  this  case,  it  is  a  mandatory  injunction,  it  is 
practically  a  command  on  these  wholesale  merchants  to  sell 
to  this  party.  Some  of  them  allege  different  reasons  why 
they  will  not  sell  to  him,  but  the  main  reason  is  the  contract 
in  question,  though  there  are  other  reasons  which  some  of 
them  allege  and  which  are  personal.  He  denies  all  allega- 
tions such  as  tiying  to  corrupt  their  employes  as  intimated 
by  the  affidavits,  trying  to  see  the  shipping  bpoks,  etc. 

I  know  of  no  way  in  which  a  court  of  equity  can  make  one 
man  trade  with  another.  If  a  party  puts  himself  in  a  posi- 
tion where  he  holds  himself  out  to  the  public  as  ready  to  sell 
to  everybody  on  the  same  terms,  it  may  be  that  an  action  at 
law  will  lie  against  the  merchant  for  any  damages  that  a 
party  may  sustain  to  whom  he  refuses  to  sell,  but  I  see  no 
method  of  proceeding  in  equity  by  which  I  can  make  that 
naerchant  sell  to  that  individual  unless  he  wants  to.  He  may 
refuse  to  trade  with  him  from  mere  caprice.  A  court  of 
equity  cannot  undertake  to  supervise  the  entire  wholesale 
drag  trade  in  this  city,  and  see  that  they  sell  to  this  man  Platt 
or  to  anybody  else  goods  when  they  are  demanded.  I  cannot 
undertake  to  inquire  into  each  case,  and  see  whether  there  is 
foundation  for  the  refusal;  whether  it  is  based  on  personal 
reasons  or  is  based  upon  this  particular  contract.  It  is  such 
a  matter  and  requires  such  supervision  that  a  court  of  equity 
will  not  undertake  it,  but  prefers  1;o  leave  the  party  to  his  rem- 
edy at  law.  The  great  injury  that  would  result  to  the  trade 
generally,  to  the  large  number  of  people  engaged  in  this  busi- 
ness— ^not  only  retail  druggists,  but  wholesale  druggists  and  the 
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manufacturers,  is  so  large,  so  vast,  that  the  private  injary 
that  thia  party  may  suffer  by  the  failure  to  sell  hjm  goods, 
ought  not  to  overbalance  that  great  aounmt  of  damage  irhich 
would  be  sustained  by  the  issaiug  of  an  injunction. 

An  injunction  of  this  kind  is  practically  a  decision  of  the 
merits  of  the  case  in  favor  of  the  complainant  on  the  affi- 
davits and  on  a  motion  for  temporary  injunction.  A  eonrt 
with  great  reluctance  issues  a  mandatory  injunction  in  the 
first  instance.  As  a  rule,  it  refuses  until  the  final  hearing 
to  issue  any  such  injunction,  in  order  that  it  may  make  no 
mistake  as  to  the  merits  of  the  case  or  as  to  the  equities  of 
the  parties. 

The  motion  for  injunction  in  this  case  will  be  denied. 

NOTE. 

TIlb  declEloD  of  Judge  Tuler  In  this  case  has  b«en  cited  wltb  ap- 
proval and  followed  by  Judge  Kohlaaat  Id  Dr.  Miles  Mediaai  Co.  v. 
Piatt,  142  Fed.  606  (U.  3.  C.  C.  111.  Jan.  19,  1906),  and  by  Judge 
Cochran  In  Hartman  v.  John  D.  Pork  A  Sons  Co.,  145  Fed.  36S,  38S 
(U.  a  C.  C.  Ky.  Feb.  U,  1906). 

EXTE.NT  or  TOE  RlOHT  OF  A   MANT^'ACFCBER  TO   CONTBOL  THE   PSICK   OF 

Hia  Phoductb. 
A.  Proprietary  medicine  casei. 

(1)  The  legality  o(  the  contracts  by  whleli  mannfacturers  ot  pro- 
prietary medicines  sell  only  to  wholesale  dealers  undOT  contracts 
binding  them  to  sell  only  at  a  certain  price  and  only  to  retail  def- 
ers who  also  agree  only  to  sell  at  a  certain  price,  cv  whose  names 
are  not  on  a  list  published  by  the  nanufacturers  as  retail  dealers 
to  whom,  the  wholesalers  shall  not  sell,  has  been  upheld  by  the 
courts  of  various  states.  Qant  v.  Harris,  177  Maae.  72,  58  N.  B.  171 : 
OarH  V.  Ball  A  Lyon  Co.,  179  Uass.  GS8,  61  N.  B.  219,  G5  L.  R.  A. 
631;  aarst  v.  Charlet.  1S7  Mass.  144.  72  N.  B.  839;  Park  &  Sons  Co. 
v.  Nat.  Wholesale  Druggists'  Ass'n.  175  N.  T.  1.  67  N.  E.  13G,  62  L. 
R.  A.  632,  96  Am.  SL  Rep.  BT8:  ElHman  v.  CarHngton  (1901)  2  Ch. 
275,  84  L.  T.  (N.  S.)  S53;  Fov>le  v.  Parks,  ISl  U.  8.  88;  Dr." Miles 
itedioal  Co.  v.  OolOthwaite,  133  Fed.  794;  In  re  Park,  138  Fed.  421; 
Cr.  Miles  Mfriicnl  '.;■..  ,  piatt,  1*2  Fed.  606  (1906);  Hartman  v. 
Pack,  145  Fed.  STi^  i  r>' -; '  Metis  A  Richardson  Co.  v.  Abraham,  146 
Fed.  190  (ISOCi:  iin,t.,>.ui  ,.  Hughes  (U.  a  C.  C.  Minn..  Judge  Loch- 
ren,  Jnly  14,  190;,):  i'i,tu  r.  Nat.  Retail  Druggists'  Ast'n  (declsl<»i 

fflC  Judge  Tuley.  4u,rui;    fr.  Mites  Medical  Co.  v.  May   (Ct.  Com. 

""egheny  Co.,  Pa.,  Judge  JfcFsrland,  March,  1906).    And  those 
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eontnicts  have  been  held  not  to  "be  In  reetralnt  of  trade.  Gamt  v. 
BarrU,  177  Mass.  72,  68  N.  E.  174;  Park  d  Sons  Co,  v,  Nai,  Wholesale 
DruffffietM,  175  N.  Y.  1,  67  N.  B.  1S6;  Hartman  v.  John  D.  Parte  ^ 
Bans  Co.,  146  Fed.  368. 

In  Oarat  v.  Harris,  111  Mass.  72,  58  N.  E.  174,  there  was  an  action 
on  contract  to  recover  liquidated  damagee  for  breach  of  an  agree- 
ment not  to  sell  Phenyo-Caffeln  b^ow  a  stipalated  price.  At  the 
time  of  the  sale,  and  as  part  of  It,  a  written  agreement  vras  read 
to  the  defendant  and  deliyered  to  him,  one  condition  of  which  pro- 
Tided  that  the  acceptance  of  the  goods  with  the  notice  of  the  oon- 
itions  of  the  sale  should  be  an  assent  to  the  terms.  The  defendant 
accepted  the  goods,  expressed  no  dissent  and  sold  the  goods  so  inir- 
ehaaed  below  the  stipulated  prices  It  was  held  that  the  defendant 
was  bonnd  by  the  terms  of  the  contract  not  to  sell  below  the  stipu- 
lated price,  and  that  he  was  liable  for  the  amount  of  the  IlQnidated 
damages. 

In  Qarst  v,  Charles,  187  Mass.  144,  72  N.  E.  839,  the  defendant 
procured  a  retaiil  druggrist  to  purchase  Phenyo<JafPein  from  the 
plaintiff  under  contracts  restricting  the  retail  price.  The  druggist 
turned  over  the  medicine  to  the  defendant  at  the  purchase  price  and 
he  then  sold  the  medicine  at  cut  prices^  An  injunction  was  held 
proper  to  restrain  defendant  from  selling  at  less  than  the  specified 
price.  In  the  course  oi  the  opinion  in  the  caae  Judge  Knowlton 
says:  "The  plaintifC  being  the  owner  and  manufacturer  of  a  pro- 
prietary medicine  known  as  Thenyo-CafCein,'  sold  it  to  purchasers 
only  under  contracts  in  whi<^  they  agreed  not  to  'sell  it  at  retail  at 
less  than  a  specified  price,  and  he  undertook  to  stipulate  that  pur- 
chasers from  his  purchasera  should  obtain  and  sell  it  only  under 
such  an  agreement  His  right  to  secure  such  advantages  to  him- 
self, so  far  as  possible,  by  contracts  in  proper  f(H*m,  is  not  now 
questioned." 

In  Oarst  v.  Hall  d  Lyon  Co.,  179  Mass.  588,  61  N.  E.  '219,  an  in* 
junction  was  sought  to  prevent  a  purchaser  from  selling  Phenyo- 
Caffein  at  "cut"  rates.  The  defendant  purchased  the  medicine  from 
one  who  was  under  a  contract  not  to  sell  at  less  than  a  stipulated 
price.  It  was  held  that  the  injunction  could  not  be  granted  to  pre- 
vent a  purchaser  from  one  who  did  sell  at  the  iMpnlated  price  sell- 
ing the  medicine'  at  less  than  the  stipulated  rates,  there  being  no 
privity  of  contract  between  the  ultimate  purchaser  and  the  manu- 
facturer. 

In  John  A  Park  d  Bona  Co.  v.  Nat.  Wholesale  Druggists^  Ass*n^ 
176  N.  T.  1,  67  N.  E.  136,  62  U  R.  A.  632,  96  Am.  St  678  (1903)». 
tliere  was  an  action  to  recover  damages  for  alleged  injuries  to  plalnt-^ 
ilFs  boflinees  through  a  conspiracy  on  the  part  ot  the-  defendants. 
The  court  held  that  a  plan  by  a  voluntary  association  of  dealers  en*^ 
gaged  in  selling  proprietary  medicines,  adopted  by  the  manufiictnir* 
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ers  ot  these  medldneB,  in  order  to  maintain  stability  of  prices  by 
which  the  manufacturers  would  sell  at  fixed  prices,  with  a  rebate 
only  to  concerns  that  maintained  the  selling  price,  is  not  void  as 
creating  a  monopoly  in  restraint  of  trade  or  as  against-  public  pol- 
icy, and  that  a  merchant  cannot  complain  if  others^  by  representar 
tion  and  persuasion,  Induce  the  manufacturers  to  establish  a  uni- 
form price  for  fixed  quantities  of  goods. 

In  Dr.  Miles  Medical  Co.  v.  Piatt,  142  Fed.  606  (1906),  upon  ex- 
ceptions to  the  answers  to  a  bill  for  injunction,  it  was  held  that 
the  system  of  selling  medicines  on  the  serial  number  plan  and  fixing 
the  retail  price  of  the  same  was  valid,  and  that  while  the  defend- 
ant might  lawfully  buy  these  medicines  from  retail  druggists  at 
the  prices  fixed  between  them  and  the  manufacturers  or  general 
wholesale  agents  and  sell  them  at  will  for  such  prices  as  he  might 
make,  still  he  could  be  enjoined  from  obtaining  these  medicines  by 
inducing  wholesalers  or  retailers  to  violate  their  contracts  with  the 
manufacturers. 

In  Hartman  v.  Park,  145  Fed.  358  (1906),  an  injunction  was 
granted  to  restrain  the  defendant,  a  wholesale  druggist,  from  ob- 
taining "Peruna"  by  false  representations  from  wholesalers  and  re- 
tailers who  have  contracted  to  sell  Peruna  only  at  a  designated 
price,  and  from  reselling  it  to  retailers  operating  "cut  rate  drug 
stores,"  who  in  turn  sell  it  to  customers  at  less  than  the  fixed  re- 
tail prices,  the  serial  numbers  stamped  on  the  labels  and  wrappers 
being  removed  so  as  to  avoid  detection.  It  was  held  that  the  man- 
ufacturer had  the  right  to  sell  his  medicine  to  the  wholesaler  and 
at  the  same  time  retain  a  control  over  the  subsequent  trade  therein 
as  to  the  retailers  to  whom  and  as  to  the  prices  at  which  the  whole- 
salers may  resell,  and  as  to  the  prices  at  which  the  retailers  may 
sell  to  the  consumers. 

'  In  Wells,  Richardson  d  Co.  v.  Abraham,  146  Fed.  190  (1906),  it 
appeared  that*  complainant  was  the  manufacturer  of  "Paine's  Celery 
Compound,"  which  it  sold  under  a  trade-mark  and  in  packages  con- 
taining serial  numbers  thereon,  and  only  to  wholesale  dealers  under 
contracts  binding  them  to  sell  only  at  a  certain  price,  and  only  to 
retail  dealers  who  also  had  contracts  with  complainant  fixing  the 
price  at  which  the  medicine  should  be  sold  to  consumers.  It  was 
held  that  such  contracts  were  legal  and  that  complainant  was  en- 
titled to  an  injunction  restraining  the  defendants  from  inducing  any 
purchaser  who  had  made  such  a  contract  to  violate  the  same  by 
selling  to  defendants  or  from  knowingly  purchasing  from  any  such 
person  in  violation  of  his  contract,  and  from  selling  the  medicine  to 
consumers  after  tho  cartons  and  labels  containing  the  directions 
for  its  use  and  the  serial  numbers  by  which  the  purchasers  were 
traced  had  been  removed. 

In  Dr.  Miles  Medioal  Co.  v.  Ooldthtoaite,  133  Fed.  794,  the  de- 


PiiATT  VS.  Nat.  Ass'n  Retail  Druggists.  19 

fendant  was  restrained  from  Interfering  with  such  contracts,  by 
inducing  their  violation  by  the  parties  thereto,  and  from  selling  the 
medicines  of  complainants  in  other  than  the  original  packages  and 
at  the  contract  price. 

In  Elliman  v.  Carrington  (1901)  2  Ch.  275,  contracts  were  held 
valid  by  wbich  Carrington  &  Son,  who  sold  at  wholesale,  bought 
from  BLliman  Sons  ft  Co.  "Elliman's  Bmbrocation,"  agreeing  that 
they  would  not  sell  it  below  certain  prices,  and  that  when  they  sold 
to  others  they  would  procure  from  those  others  an  agreement  not 
to  sell  below  certain  prices.  The  court  held  that  the  Ellimans  had 
the  right  to  fix  the  price  not  only  at  which  they  would  sell  to  Car- 
rington, but  also  the  price  at  which  Carrington  shouJd  resell  the 
same. 

In  Dr.  Miles  Medical  Co  v.  May  Drug  Store  (Court  of  Common 
Pleas,  Allegheny  Co.«  Pennsylvania,  No.  610,  March  term,  1905), 
Judge  MacFarland  held  that  these  contracts  were  valid  and  not  in 
restraint  of  trade,  but  that  a  court  of  equity  would  not  grant  an  in- 
junction to  complainant  to  restrain  the  defendant  from  inducing 
purchasers  from  the  complainant  to  violate  their  contracts  and  sell 
the  complainant's  remedies  to  defendant,  who  then  sold  them  to 
consumers  at  less  than  the  retail  price,  on  the  ground  that  complain- 
ant did  not  come  Into  a  court  of  equity  with  "clean  hands"  on  ac- 
count of  its  misrepresentations  as  to  the  powers  and  remediable 
qualities  of  Its  preparations,  "Dr.  Miles'  Nervine"  and  "Heart  Cure." 

(2)  Where,  however,  a  dealer  purchases  proprietary  medicines 
from  a  retail  dealer  who  has  a  right  to  sell  to  the  consumer  at  the 
contract  price,  and  such  dealer  subsequently  resells  the  medicines 
thus  purchased  at  less  than  the  fixed  retail  price,  it  seems  that  the 
manufacturer  cannot  complain.  The  contracts  contemplate  sales 
by  retailers  which  shall  pass  an  absolute  title  to  the  property. 
Oarst  V.  Hall  d  Lyon  Co.,  179  Mass.  588,  61  N.  E.  219,  55  L*.  R.  A. 
631;  Dr.  Miles  Medical  Co.  v.  Piatt,  142  Fed.  606;  Wells,  RicKard- 
son  Co.  V.  Abraham,  146  Fed.  190,  196.  This  rule  has  been  held  ap- 
plicable to  other  forms  of  similar  contracts: 

(a)  As  to  books.  Bobhs-Merrill  Co.  v.  Straus,  147  Fed.  15  (C.  C. 
A.,  June,  1906),  afllrmlng  139  Fed.  155;  Scribner  v.  Straus,  147  Fed. 
28  (C.  C.  A.,  June,  1906),  affirming  139  Fed.  193;  Harrison  v.  May- 
nardrMerrill  Co.,  61  Fed.  689,  10  C.  C.  A-  17;  Publishing  Co.  v, 
Smythe,  27  Fed.  914.  Contra,  Authors',  etc  Ass'n  v.  0'  Oorman  Co., 
147  Fed.  616. 

(b)  As  to  tobacca  In  Taddy  d  Co.  v.  Sterious  d  Co.  (1904)  1  CJh. 
354,  20  T.  L.  R.  102,  89  L.  T.  R.  628,  tobacco  was  sold  In  boxes,  and 
the  following  notice  was  printed  on  the  box:  "All  of  the  above  packet 
tobacco  and  cigarettes  are  sold  by  Taddy  ft  Co.  upon  the  express  con- 
dition that  retail  dealers  do  not  sell  the  packet  tobacco  or  cigarettes 
below  the  prices  set  forth.    Acceptance  of  the  goods  will  be  deemed 
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a  contract  between  the  purchaser  and  Taddy  ft  Co.  tbat  he  will  ob- 
serve these  stipulations/'  The  court  there  said  that  "conditions  oC 
this  kind  did  not  run  with  the  goods  and  could  not  be  imposed  upon 
them.  Subsequent  purchasers,  therefore,  did  not  talce  the  goods  sub- 
ject to  any  oonditions  which  the  court  could  enforce." 

(c)  As  to  watches.  Ingenoll  v.  Bnellenberg,  147  Fed.  622  (Oc- 
tober, 1906). 

(3)  Restraint  of  trade,  (a)  These  pnq^rietary  medicine  contracts 
by  which  the  retail  price  is  sought  to  be  controlled  haye  in  several 
cases  been  held  not  to.  be  in  restraint  of  trade.  Park  d  Sons  Co.  v, 
Nat.  Wholesale  Druggiets,  175  N.  Y.  1,  67  N.  E.  136;  Qarst  v.  Harris, 
177  Mass.  72,  58  N.  El  174j  Hartman  v.  Park  d  Sons  Co.,  145  Fed. 
358;  ElHman  v.  Carrington  (1901)  2  Ch.  275;  Dr.  MUes  Medical  Co. 
V.  May  Drug  Co.  (Allegheny  Co.,  Pa.,  Com..  PL)  supra;  Piatt  v.  Re- 
tail Druggists'  Aw'n,  1  111.  C.  C.  1. 

(b)  But  actions  for  damages  have  been  enistained  under  the  Sher- 
man Act  of  1890,  arising  out  of  this  system  of  contracts. 

In  Loder  v.  Jayne,  142  Fed.  1010,  where  it  ajweared  that  three 
voluntary  associations,  composed^  of  the  manufacturers,  wholesalers 
and  retailers,  respectively,  of  drugs,  proprietary  medicines,  etc, 
were  organized  to  arbitrarily  fix  a  minimum  retail  price  for  such 
articles,  and  then  restricted  the  sale  of  such  articles  lo  such  retail- 
ers only  as  conducted  their  retail  business  in  accordance  with  the 
arbitrary  standard  of  prices,  it  was  held  that  such  combination  was 
in  restraint  ol  interstate  commerce  in  the  drug  trade  so  far  as  it  ex- 
cluded "aggressive  cutters"  of  prices  and  those  who  dealt  with  them, 
and  was  in  violation  of  the  Act  of  Congress,  July  2,  1890,  prohibit- 
ing monopolies  in  restraint  of  interstate  trade  and  commerce,  and 
treble  damages  to  the  amount  of  |32,641.50  were  recovered  by  the 
,  plaintiff. 

In  KlingeVs  Pharmacy  v.  Sharp  d  Dohme,  64  Atl.  1029  (Md.,  Nov. 
2,  1906) ,  it  was  held  that  where  an  association  of  retail  druggists  in 
a  certain  city  and  wholesale  druggists  formed  a  combination  to 
maintain  a  maximum  schedule  of  prices,  and  in  pursuance  of  a 
plan  refused  to  sell  to  plaintiff,  a  retailer,  who  had  refused  to  join 
the  combination,  and  coerced  and  intimidated  vendors  of  like  com- 
modities by  means  of  threats  to  blacklist  and  boycott  such  vendors 
if  they  sold  to  plaintiff,  whereby  such  vendors  were  deterred  from 
selling  to  pontiff,  the  parties  to  the  combination  were  liable  to 
plaintiff  for  resulting  damages  to  his  business. 

B.  Patents. 

The  principle  is  now  well  recognized  that  a  patentee  or  his  as- 
signee has  the  right  to  impose  restrictions  upon  the  future  sale  or 
use  of  a  patented  article,  and  may  fix  the  price  at  which  the  patented 
article  or  product  shall  be  marketed.    Bement  v.  Nat.  Sorrow  Co., 
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186  U.  S.  70,  92;  Heaton-Peninsular  Button  Co.  v.  Eureka  Specialtv 
Co^  77  Fed.  288,  25  C.  C.  A.  267,  86  L.  R.  A.  728;  Indiana  Mfg.  Co. 
V.  Case  Threshing  Machine  Oo^  148  Fed.  21;  Ingersoll  v,  Snellen^ 
herg,  147  Fed.  622;  Nat,  Phonograph  Co.  v.  Schlegel,  128  Fed.  733; 
Victor  Talking  Machine  Co.  v.  The  Fair,  123  Fed.  424;  Edison  Phono- 
graph Co.  V.  Pike,  116  Fed.  863;  Edison  Phonograph  Co.  v.  Eauf- 
man,  106  Fed.  960;   Consolidated  Seeded  Ttaisin  Co.  v.  Oriffln,  126 
Fed.  364;  Cortelyou  v.  Lowe,  111  Fed.  1005,  49  C.  C.  A.  671;  Dicker- 
son  17.  Tinling,  84  Fed.  192,  28  C.  C.  A.  139;  Dickerson  v.  Matheson, 
57  Fed.  524;  Bonsack  Machine  Co.  v.  Bmith,  70  Fed.  383;  Cortelyou 
V.  Johnson,  138  F^.  110;  Bowling  v.  Taylor,  40  Fed.  404;  Bulse  v. 
Machine  Co.,  65  Fed.  864;  Central  Shade  Roller  Co.  v.  Cushman,  143 
Mass.  353,  9  N.  B.  629;  Gloucester  Isinglass  A  Clue  Co.  v.  Russia 
Cement  Co,  154  Mass.  92,  27  N.  E.  1005;  Standard  Fireprooftng  Co. 
V.  St.  Louis  Co.,  177  Mo.  559,  76  S.  W.  1008:  Morse  Twist  DrUl  Ma- 
chine Co.  V.  Morse,  103  Mass.  73;  Bancroft  v.  Union  Co.,  67  Atl.  97 
(N.  H.  1903). 

C  Copyright  cases. 

In  Bereral  cases  the  right  of  the  owner  of  copTrighted  publications 
to  control  the  future  trade  and  price  therein  has  been  before  the 
courts.  BohhS'Merrill  Co.  v.  Straus,  147  Fed.  15,  affirming  139  Fed. 
155;  Scrilmer  v.  Straus,  147  Fed.  28,  affirmltig  139  Fed.  198;  Mines 
V.  Scrihrier,  147  Fed.  927;  Authors  d  Newspapers'  Ass'n  v.  O'Oorman 
Co.,  147  Fed.  616;  Straus  v.  Am.  Puh.  Ass'n,  177  N.  Y.  473,  69  N.  B. 
1107;  Doan  v.  American  Book  Co^  105  Fed.  772,  45  C.  C.  A.  42;  Heath 
V.  American  Book  Co.,  97  Fed.  533;  Harrison  v.  Maynard,  Merrill 
d  Co.,  61  Fed.  689, 10  C.  C.  A.  17;  Publishing  Co.  v,  Smythe,  27  Fed. 
914;  Murphy  v.  Christian  Press  Ass'n  fub.  Co.,  38  App.  Div.  426,  56 
N.  Y.  SupiK  597. 

D.  Miscellaneous  general  oases. 

In  other  cases  contracts  haye  been  presented  by  which  In  yarlous 
forms  the  manufacturers  sought  to  control  the  trade  and  retail 
Vftices  of  their  products.  Walsh  v.  Dwight,  40  App.  Div.  513,  58  N. 
Y.  8upp.  91  (Dwight's  Cow  Brand  Saleratus  and  Soda);  Comw/m^ 
wealth  V.  Grinstead,  23  Ky.  U  Rep.  590,  63  S.  W.  427  (groceries) ; 
Wieboldt  v.  Standard  Fashion  Co.,  80  111.  App^  67  (patterns) ;  Whit- 
well  V.  Continental  Tobacco  Co.,  125  Fed.  454  (tobacco) ;  Re  Oreene, 
62  Fed.  104  (whiskey) ;  Olmstead  v.  Distilling  d  Cattle  Feeding  Co., 
77  Fed.  266;  Pasteur  Vaccine  Co.  v.  Burkey  (Tez.)  54  S.  W.  804. 
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iBuperior  Court  of  Cook  Oountff.    In  Chancery.) 

Faimie  B.  Hajden 

vs. 

Margaret  Kelly. 

(October.  1902.) 

1.  MAin>ATOBT  Injunction  to  Compeu  Pebfobmancb  or  Pebsonal 

Services.  A  court  of  equity  will  not  by  Its  writ  of  Injunction, 
compel  the  performance  of  purely  personal  services.  Thus 
where  a  person  leases  a  boarding  house,  In  consideration  of  thb 
making  of  a  monthly  i>ayment  of  |200  In  cash,  and  |26  a  month 
in  board  and  lodging  to  be  furnished  to  the  lessor,  and  the 
lessee  refuses  to  furnish  such  board  and  threatens  to  eject  the 
lessor  from  the  premises,  the  court  cannot  Interfere  by  Injunc- 
tion, as  there  Is  a  complete  and  adequate  remedy  at  law. 

2.  Same— Remedy — Damages.     In  such  a  case  the  lessor  would  be 

entitled  to  recover  as  damages  the  amount  stipulated  In  the 
lease  as  to  the  value  of  the  board,  viz:  |25  a  month. 

Bill    for    injunction.    Preliminary    injunction    granted. 
Motion  to  dissolve.    Heard  before  Judge  Jesse  Holdom. 
For  statement  of  facts  see  opinion. 
Meek,  Meek,  Cochrane  cfe  Muvsell,  for  complainants 
Edwin  Terwilliger,  Jr.,  for  defendant. 

HOLDOM,  J. : — 

Complainant  leased  from  February  1,  1900,  to  April  30, 
1903,  certain  premises  to  defendant,  which  theretofore  and 
since  have  been  and  still  are  used  and  operated  as  a  boarding 
house  at  a  monthly  rental  of  $225,  payable,  $200  in  cash,  and 
board  and  room  to  be  furnished  complainant  to  the  extent  of 
$25  per  month. 

It  appears  from  the  evidence  that  differences  and  disputes 
arose  between  complainant  and  the  defendant,  engendering 
quarrels  and  high  words,  which  culminated  in  one  instance  in 
a  personal  physical  combat  between  them.  Contrary  to  the 
agreement  in  the  lease  and  consequent  upon  these  disagree- 
ments and  quarrels,  defendant  has  threatened  to  eject  the 
complainant  from  the  room  occupied  by  her  in  the  demised 
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premises  and  to  refuse  to  furnish  her  any  more  board,  to  pre- 
vent the  carrying  out  and  execution  of  which  threat  the  power 
of  this  court  and  its  protecting  arm  of  injunction  is  invoked 
by  complainant.  As  a  further  reason  for  the  intervention  of 
the  court  the  insolvency  of  defendant  is  alleged,  as  well  as 
resulting  irreparable  injury  to  complainant. 

The  facts  not  being  materially  disputed  the  issue  resolves 
itself  into  one  of  law. 

Can  a  court  of  equity  by  its  writ  of  injunction  compel  the 
performance  of  personal  service,  such  as  furnishing  and  pro- 
viding nutriment  from  day  to  day  and  at  appropriate,  sea- 
sonable and  reasonable  times  of  the  day,  and  if  it  could,  would 
the  duty  devolve  upon  the  court  of  furnishing  a  menu  desig- 
nating the  food  to  be  furnished,  with  the  hours  of  service, 
and  whether  or  not,  according  to  the  French,  German,  Eng- 
lish, Italian,  American  or  other  methods  of  cooking,  in  order 
to  steer  the  defendant  clear  from  an  unintentional  violation 
of  the  court's  protecting  process?  A  contemplation  of  the 
attitude  in  which  the  court  would  be  placed  in  the  assumption 
of  such  a  task  is  self -refuting  of  its  power  or  duty  to  attempt 
the  experiment  of  granting  such  relief. 

While  the  scope  of  the  writ  of  injunction  in  these  modem 
times  is  constantly  enlarging,  and  it  is  carried  into  new  and 
sometimes  novel  fields  of  activity,  yet  it  has  its  limitations. 

It  is  well-settled  law  that  a  court  of  equity  will  not,  by  its 
writ  of  injunction,  compel  a  service  which  is  purely  and  solely 
personal,  nor  by  such  a  writ  mandatorily  command  a  personal 
service  to  be  performed ;  parties  thus  situated  must  be  left  to 
their  remedy  in  an  action  for  damages  at  law.  22  Am.  & 
Eng.  Enc.  of  Law,  1002 ;  Chicago  Municipal  Oas  Co,  v.  Town 
of  Lake,  130  111.  42 ;  Welty  v.  Jacobs,  64  111.  App.  285 ;  Orape 
C.  C,  Co.  V.  Spellman,  39  111.  App.  630;  O'Brien  v.  Perry, 
130  Gal.  526 ;  Ikerd  v.  Beavers,  106  Ind.  483. 

Quotation  of  authorities  to  support  this  contention  might 
be  cited  in  endless  array;  those  quoted,  however,  are  amply 
sufficient  to  demonstrate  the  uniformity  of  the  application  oi 
the  legal  principle  here  involved. 

Has  complainant  an  ample  remedy  at  law?    The  covenant 
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of  the  lease  itself  is  an  affirmatiye  answer  to  the  question. 
The  rent  reserved  is  $225  per  months  '^  payable  in  monthly 
installments  of  two  hundred  dollars  in  cash  and  board  and 
room  to  be  given  to  Fannie  B,  Hayden^'  (complainant)  ''to 
the  extent  of  twenty-five  dollars  per  month  during  this  lease.'* 
The  right  of  complainant  to  ''board  and  room"  is  limited 
to  $25  per  month,  no  more  and  no  less ;  that  is  the  covenant, 
and  a  failure  to  perform  it  on  the  part  of  the  defendant  can 
be  acquitted  by  the  payment  of  $25  per  month;  that  would 
be  the  measure  of  damages;  that  is  the  agreement  of  the 
parties  made  in  the  contract.  It  is  true  some  household  fur- 
niture is  let  with  the  house,  but  under  no  condition  of  the 
lease  would  complainant  have  the  right  to  interfere  with  the 
tenant's  undisturbed  possession  and  use  of  the  same  during 
the  term  of  the  lease  and  for  any  damage  thereto  beyond  that 
of  ordinary  wear  and  tear,  or  destruction  or  loss  of  any  part 
thereof,  complainant  at  the  expiration  of  the  term  will  find 
a  remedy  in  a  suit  at  law.  It  therefore  follows  that  the  tem- 
porary injunction  heretofore  granted  must  be  dissolved  and 
the  biU  dismissed  for  want  of  equity  at  the  cost  of  com- 
plainant. 


{Circuit  Court  of  Cook  County,    In  Chancery.) 

Truman  A.  Taylor 

vs. 

The  Pullxnan  Company. 

(January  6,  1902.) 

1.  iNJimonoH''— DiBiassAL  of  Bnx — Amendment.    If  the  court  is 

of  opinion  that  the  hill,  where  the  sole  relief  sought  is  injunc- 
tion, does  not  make  out  a  case  entitling  the  party  to  an  injunc- 
tion, and  that  it  is  incapable  of  amendment  so  as  to  entitle  the 
party  to  the  relief  sought,  the  court  will,  upon  motion  of  either 
party,  dismiss  the  Mil  for  want  of  equity. 

2.  Supplemental  Bnx — Effect  or.   A  motion  for  leaye  to  file  a  sup- 

plemental bill,  and  for  a  temporary  in)ttnetion»  is  a  waiver  of 
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a  prior  motton  for  a  temporary  injunction,  and  tak^s  the  place 
thereof. 

Z.  Pb^cii€»— RxNKWAi.  OP  MoxiOiT  it>B  Injunohon.  Where  a  motion 
for  an  injunction,  or  to  dlssolTe  one,  is  passed  upon  by  one 
branch  of  the  court,  it  is  an  improper  practice  to  renew  such 
motion  based  upon  the  same  identical  pleadings  and  evidence, 
before  another  branch  of  the  court 

4.  Sdfflkmcntal  Bill  Ams  Dbnial  of  Original  Afpugation  fob 
iNJiJNcmoK.  If  after  the  decision  of  the  original  motion  for  an 
injunction  new  facts  arise  concerning  the  matter  in  dispute,  the 
party  has  a  right  to  renew  his  motion  for  an  injunction  and 
base  the  same  upon  the  pre-existing  facts  and  pleadings  in  the 
cause  and  upon  the  new  matters  which  are  set  forth  in  the  sup- 
plemental bill. 

^.  MonvB  OF  Complainant  in  Filing  Bill  fob  Injitnction.  Upon  a 
motion  for  a  temporary  injunction  by  a  stockholder  of  a  corpo- 
ration to  enjoin  it  from  purchasing  the  property  of  another 
corporation — the  issuance  of  which  is  largely  a  matter  of  dis- 
cretion of  the  chancellor — ^the  court  would  cease  to  be  a  court 
of  equity  and  conscience  if  it  did  not  take  into  oonsi  deration 
the  motive  of  the  complainant,  or  the  real  party  in  interest 
in  instituting  the  suit  (see  note  at  end  of  case). 

<-  Injunction  Not  Gba.nted  fob  Impbopeb  Purposes.  The  writ  of  In- 
junction Is  the  strong  arm  of  the  court,  but  It  is  wielded  and 
controlled  by  the  conscience  and  discretion  of  the  chancellor, 
and  its  use  for  improper  or  unlawful  purposes  will  not  be  per- 
mitted. 

7.  QuAsi-ESTOPFEL  IN  BTquitt — Laches.  Where  complainant  in  De- 
cember, 1899,  filed  his  bill  for  a  temporary  injunction  to  re- 
strain the  Pullman  Company  from  purchasing  the  W^igner 
Company  and  the  motion  was  denied,  and  thereafter  the  Wag- 
ner Company  was  dissolved,  and  there  were  large  transactions 
in  the  sales  of  the  stock  of  the  company,  and  the  complainant 
stood  by  and  witnessed  the  stock  of  the  Pullman  Company  is- 
sued  for  the  i^rchase  of  the  assets  of  the  Wagner  Company, 
traded  in  publicly  for  more  than  a  year  without  further  mak- 
ing any  move  in  his  suit,  he  has  slept  upon  his  rights,  by  fail- 
ing to  prosecute  his  suit,  until  there  has  arisen  a  g^tio^ieertoppel 
against  obtaining  relief  by  injunction,  if  he  was  ever  entitled 
to  any. 

t.  Jjta  Pendbns  to  Pubohaskbs  of  Corporate  Stock.  Where  the  com- 
plainant has  not  prosecuted  his  suit  in  good  faith  with  all  rea- 
sonable diligence  and  without  unnecessary  delay,  purchasers 
of  the  stock  of  the  Pullman  Company  issued  while  this  suit 
for  a  temporary  injunction  was  pending  cannot  be  held  to  have 
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taken  the  stock  wltli  constructive  notice  of  the  pendency  of  the 
suit  and  subject  to  future  proceedings  therein. 
9.  Parties — Lack  of  Negbssabt  Pasties.  The  holders  of  the  twenty 
million  dollars  of  stock  of  the  Pullman  Ck)mpany  issued  dur- 
ing the  pendency  of  this  suit  are  necessary  parties  to  the  sup- 
plemental bill  proposed  to  be  filed  and  for  a  lack  of  such  par- 
ties the  motion  for  a  temporary  injunction  must  be  denied. 

10.  Ultra  Vires — Pullman  Company — ^Poweb  to  Purchase  Assktb 

OF  Wagner  Company  Engaged  in  Same  Business.  Under  Its 
charter  the  Pullman  Company  had  power  to  purchase  railway 
cars  without  limitation  as  to  number  or  as  to  the  party  from 
whom  the  purchases  may  be  made,  and  also  all  the  powers, 
privileges,  rights,  etc..  Incident  to  such  cori)orations  and  nec^ 
essary  or  useful  for  the  purposes  of  the  corporation.  Held  that 
the  Pullman  Company  immediately  upon  its  organization  could 
have  made  a  purchase  of  the  assets  of  the  Wagner  Company 
engaged  in  like  business,  "as  incident  to,  necessary  and  use- 
ful" to  it  in  the  commencement  of  its  business,  and  haying 
such  power  at  the  start  of  its  business  it  could  make  such  pur- 
chase at  any  time  thereafter  that  it  was  considered  necessary 
or  useful  in  carrying  on  the  business  of  the  corporation;  and 
whether  such  purchase  would  be  necessary  or  useful  was  for 
the  board  of  directors  to  determine;  and  while  such  purchase 
might  be  an  abuse  of  the  charter  power  it  was  not  an  ultra 
vires  act. 

11.  Directors,  Liability  of,  for  Mistake  as  to  Valuation.  An  hon- 

est mistake  of  directors  as  to  values  gives  neither  the  state 
nor  any  stockholder  a  ground  of  action. 

12.  Power  to  Purchase  Cars,  Rights  of  Corporation  Under.    The 

power  to  purchase  cars  and  lease  the  same  to  railroad  compa- 
nies confers  power  to  purchase  cars  which  are  already  leased 
to  railroad  companies. 

13.  Ultra  Vires  Acts — Stockholder  of  One  Corporation  Cannot 

Complain  of  Ultra  Vires  Acts  of  Another  Corporation.  A 
stockholder  in'  one  corporation  has  no  footing  in  a  court  of 
equity  to  enforce  purely  public,  or  redress  purely  private  rights 
as  to  or  in  connection  with  alleged  ultra  vires  acts  of  another 
corporation.  That  is  left  to  the  people  of  the  state  under  which 
the  corporation  had  its  charter,  or  to  the  stockholders  or  cred- 
itors having  an  interest 

14.  Ultra  Vires  Acts — Right  of  Stockholder  to  Question.    A  stock- 

holder has  a  standing  to  question  the  ultra  vires  acts  of  his 
own  corporation  by  which  he  may  be  injured  because  of  the 
trust  relation  existing  between  him  and  the  corporation. 

15.  Power  of  Corporations  and  Joint  Stock  Assoclitions  Engaged 

IN  A  Business  Affeci'ed  With  a  Public  Interest,  to  Dissolve. 
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A  cori>oratlon  chartered  to  carry  on  a  businees  affected  with 
a  public  interest  is  under  an  obligation  or  duty  to  carry  on  such 
business  during  the  life  of  its  charter,  and  not  to  dIscoQtinue 
its  business  and  dissolve,  except  with  the  consent  of  the  state,, 
but  a  joint  stock  association  (such  as  the  Wagner  Joint  Stock 
Association)  organized  under  a  law  expressly  providing  that 
such  associations  may  be  dissolved  in  pursuance  of  Its  articles 
of  association,  whose  articles  provide  for  a  dissolution  upon 
sixty  days'  notice  given,  can  dissolve  itself  because  there  Is  a 
limit  to  the  Implied  obligation  to  continue  in  business,  granted 
by  the  state,  to  the  effect  that  it  should  serve  the  state  until  It 
choose  to  dissolve  itself  in  pursuance  of  its  articles  of  associa- 
tion; nor  under  such  a  provision  is  there  any  Implied  obliga- 
tion not  to  dissolve  for  the  purpose  of  selling  its  property,  or 
for  the  purpose  of  enabling  its  shareholders  to  sell  their  in- 
terest In  such  property,  for  cash  or  for  the  stock  of  some  other 
corporation. 
16.  Railroads — ^Dutt  to  Fubnish  Facilities.  A  railroad  company 
Is  under  an  obligation  to  furnish  transportation  to  the  public 
and  to  furnish  all  known  appliances.  It  may  construct  Its  own 
cars  and  operate  the  same  if  it  desires,  or  it  may  lease  cars 
6nd  contract  for  service  to  be  rendered  in  connection  with  the 
running  thereof,  with  any  i>erson  or  corporation  It  sees  fit. 

17.  PUBCHASB  OF  PllOPEBTY  OP  COMPETITOB  BT  PULLMAN  COMPANY  NOT 

Violation  or  Anti-tbust  Laws.  While  the  purchase  of  the 
Wagner  Company  by  the  Pullman  Company  may  have  removed 
the  latter's  chief  competitor,  yet  the  right  to  contract  in  that 
respect  as  to  service  by  sleeping  and  dining  cars  with  railroad 
companies  is  open  to  all.  The  purchase  or  combination  of  the 
Pullman  Company  with  the  stock  and  property  of  the  Wagner 
Company  did  not  necessarily  give  the  Pullman  Company  the 
power  to  raise  prices  or  prevent  competition  in  the  business 
of  contracting  with  railway  companies  for  the  use  of  sleeping 
cars  and  furnishing  accommodations  connected  therewith,  and 
such  purchase  \s  not  a  violation  of  the  anti-trust  acts  of  Illi- 
nois, or  of  the  United  States  act  against  restraint  of  trade  and 
monopolies. 

18.  Monopolies  and  Combinations,  When  Illegal.    It  Is  not  every 

combination  that  Is  prohibited  by  the  anti-trust  laws,  or  that 
Is  opposed  to  public  policy.  It  is  not  sufficient  to  create  an 
illegal  monopoly,  that  the  transaction  challenged  may  tend  to 
restrain  competition  or  tend  to  create  a  monopoly.  The  trans- 
action complained  of  must  necessarily  put  the  purchaser  In  the 
position  where  he  can.  If  he  desires,  create  a  monopoly. 

19.  Pubuc  Policy  Defined.    By  public  policy  is  Intended  that  prin- 

ciple of  law  which  holds  that  no  subject  can  lawfully  do  that 
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which  has  a  tendency  to  be  Injnrlotffi  to  the  public,  or  against 
the  imblie  good,  which  may  be  termed  a  policy  of  the  law  or 
public  policy  in  the  administration  of  the  law. 

20.  GousTs  Cannot  Dbcxabe  mat  Against  Public  Policy  Which  the 

Statb  Pnurrs  to  be  Done.  The  courts  cannot  permit  that  to 
be  declared  against  public  policy  which  the  state  permits  to 
be  done.  To  permit  the  courts  to  declare  that  to  be  illegal 
and  void  which  Is  authorized  by  the  legislature  of  the  state, 
would  be  to  substitute  the  courts  for  the  legislature. 

21.  PcBLic  Policy  of  Illinois  as  to  Monopolies.    From  a  review  of 

the  anti-trust  statutes  of  Illinois  and  of  the  acts  passed  by 
the  legislature  In  1897  it  would  seem  that  the  public  iK>licy 
of  the  state  of  opposition  to  combinations  and  monopolies  in 
Illinois  has  changed  to  a  policy  favoring  combinations  and  mo- 
nopolies. 

22.  Combinations  and  Monopolies — Constbuction  of  Laws  Regulat- 

INO.  The  laws  of  trade  appear  to  be  almost  as  Irresistible  as 
the  laws  of  nature.  These  combinations  are  the  evolution  of 
trade  and  appear  to  be  demanded  by  the  present  economic  con- 
ditions. Such  laws  as  the  legislature  deem  It  necessary  to 
enact  in  that  regard  should  be  strictly  construed  and  enforced 
in  favor  of  the  public;  but  the  constitutional  right  to  own 
property  and  contract  with  reference  thereto,  should  not  be  in- 
fringed or  abridged  except  in  a  case  where  it  is  made  clearly  to 
appear  that  unless  there  is  such  Interference,  the  public  will 
be  injuriously  affected.    Held  this  is  not  such  a  case. 

23.  Complainant,  the  owner  of  but  little  more  than  the  one-hun- 

dreth  part  of  one  per  cent,  of  the  capital  stock  of  the  Pullman 
Company,  an  Illinois  corporation,  filed  his  bill  on  Dec.  28, 
1899,  for  an  Injunction  against  the  defendant,  to  enjoin  it  from 
carrying  out  an  intended  purchase  of  all  the  property  of  the 
Wagner  Palace  Car  Company,  a  joint  stock  corporation  organ- 
ized under  the  laws  of  New  York,  and  from  delivering  200,000 
shares  (|100  each)  of  the  capital  stock  of  the  Pullman  Com- 
pany as  the  purchase  price  proposed  to  be  paid  for  said  prop- 
erty. December  30,  1899,  was  fixed  as  the  day  for  the  comple- 
tion of  the  sale.  Complainant  purchased  his  stock  (100  shares) 
about  one  month  before  and  after  the  call  for  the  meeting  of 
stockholders  of  the  Pullman  Company,  on  December  5,  1899, 
called  to  ratify  the  purchase.  The  motion  for  the  injunction 
was  heard  on  December  30,  1899,  and  denied.  Thereafter  the 
purchase  was  consummated,  the  Wagner  Company  dissolved, 
and  stock  of  the  Pullman  Company  issued  in  payment  for 
the  assets  of  the  former.  In  May,  1901,  a  motion  was  made 
by  complainant  for  leave  to  file  a  supplemental  bill  and  for  a 
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temporary  injunction  Ixused  upon  tbe  original  bill,  affidavita 
and  answer.  Held^  that  complainant  is  not  entitled  to  an  in- 
junction or  to  any  equitable  relief  and  complainant's  bill  is 
dismissed  for  want  of  equity. 

Moti(m  for  leave  to  file  supplemental  biU  and  for  temporaiy 
mjunction  based  upon  the  original  biU  and  answer,  the  affi- 
davits and  docmnentaiy  proof  filed  in  supx>ort  of  such  bill 
and  answer^  and  also  upon  the  supplemental  bill  proposed  Uy 
be  filed  and  other  affidavits  and  other  documentary  proof  sub- 
mitted by  the  re^^iectiye  parties.  Heard  before  Judge  Mur- 
ray F.  Tuley. 

The  facts  are  stated  in  the  opinion  of  the  court 

Gregory,  Poppenhusen  it  McNdb,  solicitors  for  complainant. 

IsJtam,  Lincoln  c£  Bedle,  solicitors  for  defendant. 

Tuley,  J. : — 

This  is  a  bill  filed  by  Truman  A.  Taylor  as  a  stockholder 
against  Pullman's  Palace  Car  Company  on  the  28th  of  De- 
cember, 1899,  praying  for  an  injunction  against  the  defend^ 
ant,  an  Illinois  corporation,  from  carrying  out  an  intended 
purchase  of  all  the  property  of  the  Wagner  Palace  Car  Com- 
pany, a  joint  stock  coin[)oration  organized  under  the  laws  of 
tbe  state  of  New  York,  and  from  delivering  to  the  Wagner 
Company,  or  to  anyone  for  it,  200,000  shares  ($100.00  each), 
of  the  capital  stock  of  the  Pullman  Company,  as  the  purchase 
price  proposed  to  be  paid  for  said  property. 

Some  time  prior  to  the  8th  of  November,  1899,  the  two- 
companies  entered  into  an  informal  agreement  concerning  the 
sale  of  the  property  and  assets  of  the  Wagner  Company 
to  the  PuUnan's  Palace  Car  Company,  which  contemplated 
the  making  subsequently  of  a  formal  agreement  between  the 
parties,  and  on  said  8th  day  of  November  said  formed  agree- 
ment was  entered  into  by  them,  which  recited,  in  substance, 
that  the  directors  of  the  Wagner  Company  had  taken  appro- 
priate action  to  secure  the  dissolution  of  such  company,  on  the 
30th  of  December,  1899,  and  that  in  consideration  of  the 
premises  and  of  the  covenants  and  agreements  contained  in 
such  agreement,  the  Wa^ruer  company  was  to  sell,  assign,  con-^ 
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vey  and  transfer  to  the  Pullman  Company  all  its  cars,  equip- 
ment, real  estate,  plant,  good  will,  assets  and  property,  in- 
cluding its  contracts  with  railroad  companies  for  the  renting 
of  its  sleeping  and  other  cars. 

In  consideration  of  such  sale,  etc.,  the  Pullman  Company 
was  to  cause  its  capital  stock  to  be  increased  200,000  shares, 
the  par  value  of  which  was  $20,000,000,  which  shares  were 
to  be  issued  and  delivered  to  the  Wagner  Company,  or  to  its 
liquidating  trustees,  in  payment  of  the  Wagner  property, 
said  shares  to  be  distributed  by  the  Wagner  Company,  or  the 
trustees,  to  the  shareholders  of  said  company;  the  Wagner 
Company  binding  itself  to  make  no  new  contracts  and  to  pre- 
serve the  static  quo  of  its  property,  as  near  as  might  be,  until 
the  30th  of  December,  next  thereafter,  when  it  w^as  to  be 
delivered  to  the  Pullman's  Palace  Car  Company;  the  Pull- 
man Company  to  assume  all  the  indebtedness  and  liability  of 
the  Wagner  Company.  The  agreement  was  to  be  subject 
to  the  ratification  of  the  stockholders  of  the  respective  com- 
panies. 

Due  notice  was  given  by  the  Wagner  Company  of  the  said 
figreement,  and  that  the  directors  found  it  necessary,  in  con- 
nection with  the  execution  of  the  agreement,  to  dissolve  the 
joint  stock  association  and  that  unless  a  majority  of  the 
shareholders  should  oppose  such  dissolution,  it  would  be  dis- 
solved on  the  30th  of  December,  1899 ;  and  that  the  sharehold- 
ers  could  take  either  cash  at  $180  per  share  for  their  Wag- 
ner holdings,  or  an  equal  number  of  shares  of  stock  of  the 
Pullman  Company,  as  they  might  desire. 

Due  notice  was  given  of  the  execution  of  the  contract  to 
stockholders  of  the  Pullman's  Palace  Car  Company  and  of  a 
meeting  of  said  stockholders  to  be  held  on  December  5,  1899, 
to  vote  for  the  ratification  of  the  same,  and  to  vote  upon  the 
issuing  the  twenty  million  dollars  additional  stock  to  pay  for 
the  property  to  be  purchased;  also  to  vote  upon  the  question 
of  change  of  the  name  ''Pullman's  Palace  Car  Company"  to 
**The  Pullman  Company,"  and  as  to  increasing  the  number  of 
directors  to  not  less  than  eleven. 

Only  one  of  the  shareholders  of  the  Wagner  Company  made 
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objection  to  the  carrying  out  of  the  agreement,  towit,  one 
Francis,  who,  it  is  alleged,  was  an  employe  and  acting  in  the 
interests  of  the  same  party,  who,  it  is  contended,  is  the  real 
complainant  in  this  case.  Francis  applied  for  an  injunction 
against  the  Wagner  Company  in  the  New  York  courts,  was 
defeated,  and  his  bill  has  since  been  dismissed.^ 

The  complainant  herein  owning  one  hundred  shares  ap- 
peared at  the  meeting  of  the  stockholders  of  the  Pullman's 
Palace  Car  Company,  and  made  formal  objection  to  the  ratifi- 
cation of  the'  agreement  to  the  increase  of  the  stock,  the 
change  of  name,  and  increase  of  directors,  and  was  the  only 
objecting  stockholder.  He  purchased  his  said  stock  nearly  a 
month  after  the  call  for  said  meeting  was  made  public  and — it 
is  a  fair  inference  from  the  evidence — ^with  a  view  to  the 
litigation. 

The  30th  of  December,  1899,  was  fixed  upon  for  the  con- 
summation of  the  purchase  by  the  formal  transfer  of  the 
proi)erty  and  assets  of  the  Wagner  Company  in  exchange  for 
the  200,000  shares  of  stock  of  the  Pullman  Company.  The 
Wagner  Company  was  formally  dissolved  upon  that  day,  the 
30th  of  December,  and  its  property  placed  in  the  hands  of 
liquidating  trustees. 

On  the  28th  of  December,  1899,  the  original  bill  was  filed 
in  this  case,  seeking  to  enjoin  the  consummation  of  the  pro- 
posed purchase. 

On  the  29th  of  December,  the  Pullman  Company  filed  its 
answer  therein,  and  on  the  next  day,  the  30th,  the  motion  of 
complainant  for  a  temporary  injunction  to  stay  all  proceed- 
ings to  consummate  said  purchase,  was  heard  upon  the  plead- 
ings, afiidavits  and  documentary  evidence  filed  in  said  cause. 

The  original  bill  alleges,  among  other  things,  that  the  pro- 
posed purchase  was  for  the  purpose  of  enabling  the  Pullman 
Company  to  control  the  sleeping  and  parlor  car  business  done 
upon  the  various  railroads  in  Illinois  and  throughout  the  ter- 
ritory of  the  United  States,  and  that  the  transaction,  if  con- 
summated, would  create  a  trust  and  monopoly  controlled  by 

1  Francis  v.  Taylor,  31  Misc.  187,  65  N.  T.  Supp.  28;  afl'd  62  App. 
DlT.  631  (m),  65  N.  Y.  Supp.  1133.— Bd. 
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the  Pullmaa  Company,  of  sueh  business  operated  on  such  raO* 
roads,  and  that  the  purchase  is  in  direct  violation  of  the  laws 
and  statutes  of  the  state  of  Illinois,  and  opposed  to  public 
p(^cy ;  and  HiaJt  its  purpose  was  to  enable  the  Pullman  Com- 
pany to  swallow  up  and  absorb  its  only  other  substantial  com- 
petitor in  the  sleeping  and  parlor  car  business,  and  thereby 
obtain  a  monopoly. 

The  answer  of  defendant,  while  admitting  some  of  the  ma- 
terial allegations  of  the  bill,  denied  that  the  Wagner  Company 
had  no  right  to  dispose  of  its  property  and  assets,  and  that 
the  Pullman  Company  had  no  right  to  buy  the  same,  or  that 
the  purchase  was  in  violation  of  the  anti-trust  statutes  of 
Illinois,  or  opposed  to  public  policy;  denies  that  the  two  com- 
panics  were  competitors  in  the  sleeping  and  parlor  car  busi- 
ness, or  that  the  object  of  the  purchase  was  to  enable  defend- 
ant to  control  said  business  upon  the  railroads  of  the  United 
States,  and  averred  that  the  control  of  such  business  was  and 
is  in  the  said  railroad  lines,  respectively,  and  that  the  sole 
object  of  the  purchase  and  sale  was  the  lawful  and  legitimate 
enlargement  of  the  business  of  the  Pullman  Company ;  denies 
that  it  was  part  of  the  agreement  between  the  companies  that 
the  Wagner  Company  should  dissolve;  denies  any  intent  to 
establish  a  monopoly  in  said  business,  and  avers  that  it  is  im- 
possible that  any  monopoly  could  be  established  by  means 
of  such  purchase,  or  by  the  action  of  said  companies  alone. 

It  also  avers  that  the  Chicago,  Milwaukee  and  St.  Paul  Rail- 
way Company  operates  (as  every  railway  company  can,  if  it 
wishes) ,  its  own  sleeping  cars  over  its  own  railroad  of  over  six 
thousand  miles;  that  there  were  at  the  time  of  said  purchase 
at  least  ten  lai^e  car  building  establishments  in  the  United 
States,  customarily  building  sleeping  and  parlor  cars,  and  sell- 
ing them  to  railroad  companies  operating  their  own  sleeping 
cars,  of  which  said  railroads  there  were  seventeen  in  the 
United  States. 

Avers  that  the  only  competition  possible  is  open  to  any 
concern  or  individual  that  may  enter  the  field  and  compete 
for  the  leasing  of  cars  to  railroads,  and  for  performing  tiie 
work  necessary  for  sleeping  and  parlor  car  operation. 
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On  the  said  30th  of  Deeember,  1899,  Judge  Tnthill,  one  (tf 
the  judges  of  this  court,  before  whom  said  motion  for  tempo- 
rary injunction  was  made,  after  argument,  denied  the  motion. 

In  Maj,  1901,  a  motion  was  made  in  this  cause  for  leaTe  ta 
file  a  supplemental  biU  and  for  a  temporary  injunction  based 
upon  said  original  bill  and  answer,  the  afSdavits  and  doctx^ 
mentary  proof  filed  in  8upx)ort  of  such  bill  and  answer;  and 
also  Tii)on  the  supplemental  bill  which  was  proposed  to  be  filed, 
and  other  affidavits  and  other  documentary  proof  submitted 
by  the  respective  parties  to  this  controversy. 

Some  questions  of  practice  are  involved  which  make  it 
necessary  to  review  to  some  extent  the  prior  proceedings. 

Between  the  date  of  the  order  refusing  the  temporary 
injunction  to-wit,  the  30th  of  Decembejr,  1899,  and  March  16, 
1901,  except  the  entering  of  an  order  substituting  solicitors 
for  complainant,  nothing  whatever  has  been  done  in  the  case. 
On  said  last  mentioned  date  a  motion  was  made  by  the  com-- 
plainant  for  an  order  upon  defendant  to  permit  the  inspection 
of  the  books  of  the  Pullman  Company,  and  at  the  same  time 
a  cross  motion  was  made  by  the  defendant  to  dismiss  the 
original  bill. 

The  sole  object  of  the  original  bill  was  for  an  injunction^ 
against  the  defendant  consummating  the  agreement  of  pur^ 
chase  entered  into  with  the  Wagner  Company  and  delivering- 
any  shares  of  stock  in  payment  therefor. 

Judge  TuthiU's  opinion  is  before  me,  in  which  it  is  clear 
that  he  passed  upon  the  merits  of  the  bill — ^but  independent 
of  that  opinion — in  any  case,  where  the  sole  relief  sought  is 
injunction,  if  the  court  is  of  the  opinion  that  the  bill  does  not 
make  out  a  case  entitling  the  party  to  an  injunction,  and  that 
it  is  incapable  of  amendment  so  as  to  entitle  the  party  to  the- 
relief  sought,  the  court  will,  upon  motion  of  either  party,  dis- 
miss the  bill  for  want  of  equity. 

The  defendant,  more  than  a  year  after  the  decision  of  the 
motion  for  temporary  injunction,  moved  to  enter  an  order  dis- 
missing' the  bill  on  the  ground  that  the  decision  of  Judge  Tut- 
hill  was  practically  a  disposition  of  the  entire  case. 

It  is  unneeessary  to  pass  upon  the  motion  of  defendant,. 
8 
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because  a  new  motion  was  made  by  complainant  for  an  injunc- 
tion based  upon  the  original  pleadings  and  evidence  and  upon 
the  other  matters  set  forth  in  a  supplemental  bill,  and  that 
motion  made  the  15th  of  May  last  should,  in  my  opinion,  take 
precedence  over  the  motion  of  defendant  to  dismiss  the  origi- 
nal bill. 

The  complainant's  motion  May  15,  1901,  for  leave  to  file 
his  supplemental  bill  and  for  a  temporary  injunction,  was  a 
waiver  of  his  prior  motion  for  a  temporary  injunction,  and 
takes  the  place  thereof.  Where  a  motion  for  an  injunction, 
or  to  dissolve  one,  is  passed  upon  by  one  branch  of  the  court, 
it  is  an  improper  practice  to  renew  such  motion  based  upon 
the  same  identical  pleadings  and  evidence  before  another 
branch  of  the  court. 

If,  after  the  decision  of  such  original  motion,  new  facts  arise 
concerning  the  matter  in  dispute,  the  party  has  a  right  to 
renew  his  motion  for  an  injunction  and  base  the  same  upon 
the  preexisting  facts  and  pleadings  in  the  cause  and  upon  the 
new  matters  which  must  be  set  forth  in  a  supplemental  bill. 
The  defendant,  if  such  motion  shotild  be  denied,  could  renew 
the  motion  to  dismiss  the  bill  for  want  of  equity. 

It  must  be  admitted  that  the  situation  of  the  parties  to  this 
controversy  had  materiaUy  changed  in  the  year  and  one  quar- 
ter which  had  elapsed  between  the  refusal  by  Judge^Tuthill 
of  the  complainant's  motion  for  an  injunction  and  the  making 
of  this  present  motion.  The  original  motion  for  an  injunc- 
tion was  based  upon  an  executory  contract,  which  was  about 
to  be  carried  into  execution,  but  the  present  motion  is  for  an 
injunction  upon  executed  contract;  the  same  contract,  but 
fully  executed  by  both  parties,  since  the  denial  of  the  original 
motion. 

In  the  numerous  affidavits  filed  in  this  case  are  found  affi- 
davits tending  to  show  that  the  complainant  is  not  the  real 
party  in  interest  in  this  litigation.  The  complainant  contends 
that  the  court  cannot,  upon  this  motion,  or  in  this  litigation, 
inquire  into  that  question,  but  has  filed  no  affidavits  in  reply 
to  defendant's  affidavits  upon  that  point.  The  affidavits  filed 
on  behalf  of  defendant  tend  to  show  that  the  complainant  is 
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Dot  the  real  party  in  interest  in  this  litigation,  but  that  he  is 
acting  at  the  instigation  of  a  gentleman,  a  resident  of  Boston, 
Massachusetts,  who  instituted,  in  a  court  in  New  York  City, 
suit  for  an  injunction  in  the  name  of  one  Francis  (a  clerk  in 
his  office),  as  a  stockholder,  against  the  Wagner  Company 
carrying  out  the  transaction  in  question.  It  appears  that  the 
New  York  suit  failed,  and  that  said  stockholder,  Francis,  has 
since  acquiesced  in  this  purchase  and  sale  to  the  extent  of 
withdrawing  all  opposition  to  it.  It  must  be  admitted  that 
the  affidavits  filed  make  a  prima  facie  case  against  the  com- 
plainant as  to  this  contention — that  complainant  is  not  the 
real  party  in  interest;  that  this  suit  is  not  prosecuted  in  good 
faith,  but  is  an  attempt  to  force  the  defendant  to  buy  the 
shar^  standing  in  complainant's  name  at  an  exorbitant  price, 
and  is  a  mere  speculative  bill  in  equity.  The  complainant 
insists  that  even  if  defendant's  contention  is  true,  such  fact 
cannot  deprive  the  party  holding  the  legal  title  (that  is,,  the 
complainant  herein)  of  the  right  of  applying  to  a  court  of 
equity  for  the  enforcement  of  his  rights  as  a  stockholder;  that 
no  matter  what  complainant's  motive  may  be  (whether  it  be 
to  gratify  his  own  malice,  or  to  ** sandbag" — as  is  alleged — the 
defendant  company,  or  to  allow  others  to  do  the  same  thing) 
he  has  a  right  to  be  heard  as  a  stockholder  of  the  Pullman 
Company. 

Upon  a  motion  for  a  temporary  injunction — the  issuance 
of  which  is  largely  a  matter  of  discretion  of  the  chancellor — 
the  court  would  cease  to  be  a  court  of  equity  and  conscience 
if  it  did  not  take  into  consideration  such  a  motive  of  the  com- 
plainant, or  of  the  real  party  in  interest. 

At  common  law  a  party  could  be  indicted  for  prostituting 
the  process  of  a  court  of  justice  to  his  own  private  or  unlaw- 
ful purposes,  and  punished  therefor.  Shall  it  be  said  that  a 
party  may  use  a  court  of  equity,  a  court  of  conscience,  for  the 
accomplishment  of  improper  or  unlawful  purposes,  and  actu- 
ally accomplish  such  purposes  by  means  of  the  strong  arm 
of  the  court  of  conscience? 

Our  own  supreme  court  have  held  that  where  there  is  a 
fraudulent  combination  of  debtor  and  creditor  to  defraud 
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other  creditors,  the  fact  that  they  use  a  court  of  chancery — 
by  means  of  a  creditor's  bill,  receiver,  and  a  sale  by  said 
receiyer — ^to  accomplish  such  purpose  was  as  much  a  fraud  as 
it  would  be  to  accomplish  the  same  purpose  by  any  other 
means;  that  such  fraud,  when  proven,  would  vitiate  the  entire 
legal  and  equitable  proceedings  used  in  the  accomplishment 
thereof.    Butler  Paper  Co.  v.  Roihins,  151  IlL  588. 

There  are  some  authorities  to  the  effect  that  the  motives  of 
a  stockholder  in  filing  such  a  bill  cannot  be  inquired  into; 
that  it  is  sufficient  if  he  has  the  legal  title  to  the  stock,  but 
whatever  may  be  his  rights  as  a  stockholder,  in  a  suit  at  law, 
when  he  comes  into  a  court  of  equity,  asking  that  the  chan- 
cellor, in  the  exercise  of  a  judicial  discretion,  shall  give  him 
the  aid  of  the  strong  arm  of  the  couirt  to  accomplish  such  an 
improper,  illegal  or  criminal  purpose,  a  different  question  is 
presented.  The  writ  of  injunction  is  the  strong  arm  of  the 
court,  but  it  is  wielded  and  controlled  by  the  conscience  and 
discretion  of  the  chanceUor,  and  its  use  for  improper  or  un- 
lawful  purposes  will  not  be  permitted. 

Another  question  that  arises  in  this  case,  and  is  set  up  by  the 
answer,  is  the  question  of  the  laches  of  the  complainant  in 
the  prosecution  of  this  suit.  This  presents  the  question 
whether  there  is  not  a  gi^o^t-estoppel  upon  complainant  as 
to  his  remedy  by  injunction. 

The  original  bill  in  this  case  did  not  make  the  Wagner  Com- 
pany a  party  defendant.  It  was  not  a  necessary  party  de- 
fendant, but  it  could  have  been  made  a  defendant  as  a  proper 
party  defendant.  The  failure  of  the  complainant  to  make 
the  Wagner  Company  a  party  defendant  must  be  taken  into 
consideration,  because,  as  set  forth  in  the  supplemental  bill, 
the  Wagner  Company  has  been  dissolved,  the  contract  between 
it  and  the  Pullman  Company  has  been  consummated,  all  of  the 
property,  assets,  etc.,  of  the  Wagner  Company  have  been 
turned  over  to  the  Pullman  Company,  and  the^  Pullman  Com- 
pany has  issued  to  the  Wagner  Company,  or  to  the  trustees  in 
liquidation,  200,000  shares  of  stock,  purchase  money  therefor, 
which  had  been  placed  and  sold  for  more  than  a  year  in  open 
market. 
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During  this  delay  this  200,000  shares  of  £rtx)ck  have  been 
changing  hands,  but  to  what  detent  was  not,  and  could  not 
be  shown. 

At  any  time  since  December,  1899,  the  known  or  unknown 
holders  of  said  stock  could  have  been  brought  in  as  parties 
defendant,  the  unknown  could  have  been  made  defendants  as 
**the  unknown  holders  or  owners"  of  the  stock. 

The  complainant  contends  that  he  was  not  guilty  of  laches 
in  failing  to  bring  in  the  holders  of  this  twenty  millions  of 
stock,  because,  he  alleges,  they  were  represented  by  the  Pull- 
man Company  when  they  became  such  holders,  but  this  could 
not  be  if  complainant's  contention  is  true,  to-wit:  that  the 
whole  twenty  millions  of  dollars  issue  of  stock  is  void.  If 
the  stock  is  void,  they  never  became  stockholders;  if  it  is 
valid,  they  are  bona  fide  stockholders,  and  the  whole  founda- 
tion  of  complainant's  suit  is  gone. 

**  There  is  a  (jrwa^i-estoppel  known  to  equity  which  does  not 
cut  off  a  party's  title  nor  his  remedy  at  law ;  it  simply  bars  his 
right  to  equitable  relief,  and  leaves  him  to  his  legal  action 
alone.  The  equitable  remedy  to  which  this  gi^^i-estoppel 
by  acquiescence  most  frequently  applies,  is  that  of  injunction, 
preliminary  or  final,"  etc.  (See  Pomeroy's  Equity  Jurispru- 
dence, sec.  817). 

It  must  be  admitted  that  this  doctrine  has  usually  been 
applied  to  cases  where  one  stands  by  and  sees  works  which 
create  a  nuisance,  erected,  without  making  any  protest,  or  to 
be  operated  for  a  length  of  time  without  his  seeking  the  aid 
of  an  injunction,  but  the  principle  is  applicable  to  this  case, 
where  the  complainant  has  stood  by  and  witnessed  this  stock 
put  upon  the  market  and  traded  in  publicly  for  more  than  a 
year,  without  making  any  move  in  this  suit  to  prevent  it ;  has 
allowed  his  alleged  rights  as  a  stockholder  to  be  infringed 
during  all  that  time. 

He  has  slept  upon  his  rights  by  failing  to  prosecute  this 
suit)  until  there  has  arised  a  gtum-estoppel  to  his  relief  by 
injunction,  if  any  he  ever  had. 

The  laches  of  complainant,  in  the  prosecution  of  this  suit, 
has  been  so  gross  that  it  might  be  held  to  justify  a  stockholder, 
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who  had  actual  notice  of  the  proceedings  of  the  case,  in  be- 
lieving that  the  complainant  had  abandoned  his  case  or  had, 
at  least,  abandoned  his  right,  if  any  he  had,  to  a  remedy  by 
injunction.    Norris  v.  lie,  152  111.  190. 

The  laches  of  complainant  in  the  prosecution  of  this  suit 
appears  to  be  absolutely  inexcusable.  The  attempted  excuse 
that  complications  arose  by  reason  of  the  change  of  solicitors, 
and  that  he  did  not  know  what  his  solicitors  were  dong  in  the 
case,  is  not  worthy  of  consideration. 

The  complainant  seeks  to  avoid  the  effect  of  his  inexcusable 
laches  by  invoking  the  doctrine  of  lis  pendens,  contending  that 
as  this  suit  was  pending  against  the  Pullman  Company  when 
the  twenty  millions  of  stock  was  issued  and  placed  upon  the 
public  market,  the  original  parties  to  whom  it  was  issued,  and 
all  persons  buying  the  same  on  market  overt;  take  with  con- 
structive notice  of  the  pendency  of  the  suit  and  subject  to 
future  proceedings  therein. 

The  greatest  of  all  writers  upon  Equity  Jurisprudence, 
Pomeroy,  in  speaking  of  lis  pendens  as  notice,  says : 

"The  effect  of  the  suit,  as  notice,  continues  through  the  en- 
tire time  of  its  pendency,  and  ends  with  the  final  judgment. 
In  order,  however,  that  a  purchaser  pendente  lite  may  be  thus 
affected  the  suit  must  be  prosecuted  in  good  faith,  with  all 
reasonable  diligence  and  without  unnecessary  delay."  (Pom- 
eroy, sec.  634,  ei  seq.,  and  cases  therein  cited).  Norris  v. 
He,  152  111.  190. 

If  the  affidavits  submitted  by  the  defendant  and  not  con- 
tradicted by  complainant,  upon  the  question  of  the  good  faith 
of  complainant  in  the  prosecution  of  this  suit,  are  true,  the 
**good  faith''  is  woefully  lacking  and  gives  ground  for  the  sus- 
picion that  the  delay  in  the  further  prosecution  of  this  suit 
was  for  the  purpose  of  permitting  goeater  complications  to 
arise  in  order  that  the  defendant  might  be  forced  to  purchase 
the  shares  nominally  represented  by  complainant,  at  a  still 
more  exorbitant  price.  The  continued  prosecution  of  the  suit, 
**in  good  faith,  with  all  reasonable  diligence,  and  without 
unnecessary  delay,"  it  must  be  admitted,  is  not  shown  by  the 
evidence  before  the  court. 
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A  neglect  to  comply  with  these  requisites  "would  relieve  a 
purchaser  from  the  effect  of  Us  pendens  as  notice."  (P^me- 
roy,  sec.  435). 

It  follows  from  what  I  have  already  declared,  that  the  hold- 
ers of  the  twenty  millions  dollars  of  stock  are  necessarily  par- 
ties to  the  supplemental  bill  proposed  to  be  filed  and  that  the 
motion  for  a  temporary  injunction  must  be  denied. 

Counsel  for  complainant  has  stated  in  his  argument  that  if 
the  court,  upon  the  merits  of  the  case,  was  of  the  opinion  no 
permanent  injunction  could  issue,  he  did  not  desire  a  tem- 
porary injunction. 

The  argument  in  this  case  has  been  as  if  it  was  on  final 
hearing,  and  I  am  of  the  opinion  that  I  should  pass  upon  the 
merits  of  this  case  as  shown  by  the  afiSdavits  and  evidence 
produced  upon  these  motions. 

The  first  question  is :  Was  the  transaction  in  question,  the 
alleged  purchase  by  the  Pullman  Company  of  the  cars,  plant, 
contracts  and  good  will  of  the  Wagner  Company,  ultra  vires 
the  charter  power  of  the  Pullman  Company,  and  therefore 
utterly  null  and  voidt 

The  charter  of  the  Pullman  Company,  sec.  4,  provides: 
**The  said  corporation  shall  have  power  to  manufacture,  con- 
struct, and  purchase  railway  cars  with  all  convenient  append- 
ages and  supplies  for  persons  traveling  thereon,  and  the 
same  may  sell  or  use  or  permit  to  be  used  in  such  manner  and 
upon  such  terms  as  the  company  may  think  fit  and  proper." 

Section  1  creates  certain  parties  into  a  body  politic  under 
the  name  and  style  of  ''Pullman's  Palace  Car  Company," 
''with  all  the  powers,  rights,  privileges  and  immunities  inci- 
dent to  such  corporations  and  necessary  or  useful  for  the  pur- 
poses of  this  act." 

Section  6  gives  the  corporation  power  to  purchase  real  estate 
necessary  for  its  uses  and  the  right  to  purchase  railway  cars 
without  limitation  as  to  the  number,  or  as  to  the  party  from 
whom  the  purchase  may  be  made. 

Treating  the  transaction — as  contended  by  defendant — to 
be  a  purchase  by  the  Pullman  Company,  and  that  in  making 
such  purchase,  its  sole  purpose  and  intent  was  the  lawful  and 
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legitimate  enlargement  of  its  buBinesB,  would  it  be  ultra  vires 
the  charter  of  tilie  Pullman  Compaa^,  or  illegal,  unless  thereby 
some  law  was  violated  or  such  purchase  would  be  against 
public  policy  t 

CoDsidering  solely  the  charter  powers  of  the  Pullman  Com- 
pany (and  conceding  the  power  of  the  Wagner  Company  to 
sell),  the  Pullman  Company,  immediately  upon  its  organiza- 
tion, finding  the  Wagner  Company  willing  and  having  power 
to  sell,  could  have  made  a  purchase  such  as  the  one  in  ques- 
tion, ''as  incident  to,  necessary,  and  useful,"  to  it  in  the 
commencement  of  its  business  operations. 

If  it  could  do  so,  to  start  its  business  operations,  no  reason 
is  perceived  why  it  oould  not  make  such  purchase  at  any  time 
thereafter,  if  such  purchase  was  considered  necessary  or  useful 
in  carrying  on  the  business  of  the  corporation. 

Whether  such  a  purchase  would  be  necessary  or  useful  to 
the  carrying  on  of  the  business  of  the  Pullman  Company  was 
for  the  managing  board,  the  board  of  directors,  to  determine. 

There  is  no  bad  faith  charged  against  this  board  of  direc- 
tors. It  is  true  that  it  is  alleged  that  the  price  paid  was  at 
least  double  the  v^lue  of  the  property  purchased,  but  in  the 
absence  of  a  charge  of  mala  fides  on  the  part  of  the  board  of 
directors,  the  allegation  is  of  no  importance.  An  honest  mis- 
take of  directors  as  to  values  gives  neither  the  state  nor  any 
stockholder  a  ground  of  action. 

The  court  cannot  uphold  the  contention  that  the  purchase 
of  the  Wagner  Company's  contracts  or  leases  with  the  railroad 
companies  would,  in  any  event,  be  beyond  the  charter  power 
of  the  Pullman  Company.  The  power  to  purchase  cars  and 
lease  the  same  to  railroad  companies,  confers  power  to  pur- 
chase cars  which  are  already  leased  to  railroad  companies, 
and  such  purchase,  with  the  assignment  of  such  leases,  was 
substantially  the  same  as  to  make  a  purchase  and  then  to 
lease  the  cars.  It  is  doing  indirectly  what  was  authorized  to 
be  done  directly,  and  comes  within  the  spirit  of  the  charter 
powers. 

It  follows  that  if  such  a  purchase  could  be  made  under  any 
circumstances,  the  purchase  in  question,  conceding  it  to  be  a 
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purehase  in  fact,  was  not  ultra  vires  the  charter  powers  of  the 
Pullman  Company,  ex  facie  the  charter.  It  mi^ht  be  an  abuse 
of  the  charter  x>ower,  but  not  an  ultra  vires  act 

As  to  whether  such  purchase  was  in  violation  of  the  anti- 
trust laws,  or  was  ultra  vires  because  opposed  to  public  policy, 
will  be  discussed  hereafter,  but  before  doing  so,  I  shall  con- 
sider the  contention  that  even  if  the  Pullman  Company  had 
the  x>ower,  under  its  charter,  to  make  this  purchase,  the  Wag- 
ner Company  had  no  power  to  sell  all  of  its  property,  the 
assets,  contracts,  etc.,  and  that  if  the  contract  of  sale  was  ultra 
vires  as  to  the  Wagner  Company,  it  was  also  ultra  vires  as  to 
the  Pullman  Company. 

Neither  the  Wagner  Company,  nor  any  of  its  stockholders 
nor  persons  receiving  or  holding  any  of  the  twenty  million 
•dollars'  worth  of  stock  issued  by  the  Pullman  Company  in 
payment  to  the  Wagner  Company,  are  made  parties  to  this 
litigation. 

The  Wagner  Company  has  been  dissolved  and  the  holders 
of  such  stock  are  the  only  persons  who  can,  by  any  method 
ot  reasoning,  be  held  to  stand  in  its  place.  The  proposition 
itself  shows  the  necessity  that  the  holders  of  such  stock  should 
be  made  parties  to  the  supplemental  bill. 

It  is  no  part  of  the  duty  of  a  court  of  equity  to  cloud  titles 
or  inflict  injury  upon  persons  not  parties  to  a  litigation  in 
order  to  give  relief  to  the  litigant  party  before  it.  A  stock- 
holder in  one  .corporation  has  no  footing  in  a  court  of  equity 
to  enforce  purely  public,  or  redress  purely  private  rights 
as  to  or  in  connection  with  alleged  ultra  vires  acts  of  another 
corporation.  That  is  left  to  the  people  of  the  state  under 
which  the  corporation  had  its  charter,  or  to  the  stockholders 
or  creditors  having  an  interest. 

A  stockholder  has  a  standing  to  question  the  ultra  tnres 
acts  of  his  own  corporation  by  which  he  may  be  injured,  be- 
•cause  of  the  trust  relation  existing  between  him  and  the  cor- 
poration, but  there  was  no  trust  relation  between  this  com- 
plainant and  the  Wagner  Company. 

If  the  complainant  cannot  challenge  the  ultra  vires  act  of 
his  own  corporation  successfully,  he  is,  in  my  opinion,  with- 
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out  remedy.  If  the  act  of  the  Wagner  Company  was  ultra 
vires  its  charter,  there  are  equities  connected  with  such  ultra 
vires  acts  which  would  estop  the  stockholders  from  setting  up 
the  same  as  against  the  Pullman  Company;  as,  for  example, 
the  Wagner  Company,  or  its  stockholders,  >having  received 
the  proceeds  of  such  ultra  vires  act,  it  or  they  would  be  com- 
pelled, upon  coming  into  a  court  of  equity,  at  least  to  tender 
what  had  been  so  receiyed  before  seeking  equity  as  against 
such  ultra  vires  act. 

It  is  not  necessary  in  the  view  I  take  of  the  power  of  the 
Wagner  Company/  to  decide  whether  this  equitable  doctrine 
must  be  applied  to  the  Pullman  Company,  if  complainant 
should  succeed  in  having  the  twenty  millions  worth  of  stock 
declared  void  and  of  no  value. 

Admitting  that  complainant  has  the  right  to  raise  the  ques- 
tion as  to  the  transaction  being  beyond  the  power  of  the 
Wagner  Company,  the  question  that  first  arises  is,  whether 
the  Wagner  Company  had  the  right  to  dissolve.  It  must  be 
admitted  that  it  has  ceased  to  exist  sa  a,  de  facto  joint  stock 
association,  and  that  it  would  be  impossible  to  restore  the 
statu  quo  as  it  existed  prior  to  its  dissolution. 

It  is,  however,  contended  that  it  had  no  right  to  dissolve,  as 
it  was  engaged  in  a  business  affected  with  a  public  interest. 
It  is  true  that  a  corporation  chartered  to  carry  on  a  business 
.  affected  with  a  public  interest  is  under  an  obligation  or  duty 
to  carry  on  such  business  during  the  life  of  its  charter  and 
not  to  discontinue  its  business  and  dissolve,  except  with  the 
consent  of  the  state,  but  the  law  under  which  the  Wagner 
Joint  Stock  Association  was  organized  expressly  provides  that 
a  joint  stock  company  or  association  organized  under  that 
law,  may  he  dissolved  in  pursuance  of  its  articles  of  assoda- 
tion,  and  its  articles  provide  for  its  dissolution  upon  sixty 
days'  notice  to  be  given. 

Such  notice  was  given,  the  Wagner  Company  was  dissolved 
and  it  is  dead,  beyond  the  power  of  any  court  to  resurrect  it. 

Grant  that  it  was  organized  to  subserve  a  public  purpose 
and  was  under  an  implied  obligation  to  continue  to  do  so. 
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There  is  a  limitation  to  that  obligation,  granted  by  the  state^ 
its  creator,  to-wit,  that  it  should  serve  the  state  until  it  chose 
to  dissolve  itself  in  pursuance  of  its  articles  of  association. 

That  power  to  dissolve  itself  when  it  wished,  without  ask- 
ing the  consent  of  the  state  or  any  judicial  authority,  may 
have  been  the  chief  reason  why  its  stockholders  invested  their 
money  therein.  However  much  it  may  be  said  that  the  Wag- 
ner Company  resembled'  a  corporation  in  other  respects,  in 
this  x)ower,to  dissolve  at  will,  to  sell  at  will  and  dispose  of  its 
assets  at  will,  it  had  all  the  rights  of  an  ordinary  copartner- 
ship. 

There  is  no  limitation  upon  its  right  to  dissolve  by  its  con- 
tract with  the  state,  nor  is  there  any  implied  obligation  that  it 
will  not  dissolve  for  the  purpose  of  selling  its  property,  or 
for  the  purpose  of  enabling  its  shareholders  to  sell  their  in- 
terest in  such  property,  for  cash  or  for  the  stock  of  some  other 
corporation. 

If  any  of  such  acts  are  prohibited  or  illegal,  it  must  be  be- 
cause they  were  a  violation  of  some  statute  law  or  of  some 
public  policy. 

The  complainant  relies  upon  the  authority  of  the  case  of  the 
Central  Transportation  Company  v.  Pullman's  Palace  Car 
Company,  139  U.  S.  24,  which  its  learned  counsel  declares 
,  to  be  practically  upon  all  fours  with  the  case  at  bar.  It  is 
not  necessary  to  do  more  than  to  state  the  facts  of  that 
case  and  to  refer  to  a  few  points  of  difference  in  the  two 
cases. 

The  Central  Transportation  Company  was  "a  corporation," 
formed  by  articles  of  association  under  the  general  laws  of  the 
state  of  Pennsylvania,  cctoceming  manufacturing  companies, 
with  a  certain  capital  stock,  for  twenty  years,  for  ''the  trans- 
portation of  passengers  in  railroad  cars  constructed  by  said 
company,"  under  certain  patents.  It  carried  on  a  sleeping 
car  business  similar  to  that  carried  on  by  the  Wagner  Com- 
pany. Seven  years  after  its  incorporation,  the  legislature  ex- 
tended its  charter  for  ninety-nine  years  and  empowered  the 
cori)oration  to  double  its  capital  stock,  and  '*to  enter  into 
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contracts  with  corporations  of  that  or  any  other  state  for  the 
leasing  or  hiring  or  transfer  to  them,  or  any  of  them,  of  its 
railway  cars  and  other  personal  property.'' 

The  company  forthwith  entered  into  contract  with  the 
Pullman  Palace  Car  Company,  by  which  it  leased  and  trans- 
ferred all  its  cars,  patents,  assets  of  every  description  to  the 
latter  company  for  ninety-nine  years,  and  covenanted  "not  to 
engage  in  the  business  of  manufacturing,  leasing,  or  buying 
sleeping  cars,"  during  the  term  of  the  lease,  the  Pullman 
Palace  Car  Company  agreeing  to  pay  the  Transportation  Com- 
pany $264,000  per  annum  during  the  entire  term  of  the  lease. 

The  suppeme  court  of  the  United  States  held  that  the  con- 
tract was  unlawful  and  void,  involving  an  abandonment  of  its  • 
duty  to  the  public,  and  therefore  no  action  could  be  main- 
tained to  recover  money  due  under  the  lease  for  the  year  end- 
ing July  1,  1886. 

The  court  says  that  upon  the  authority  and  the  duty  of  a 
corporation  to  exercise  the  powers  granted  to  it  by  the  legis- 
lature and  those  only,  and  upon  the  invalidity  of  any  contract 
made  beyond  those  powers,  or  providing  for  their  disuse  or 
alienation,  there  is  no  need  to  refer  to  decisions  of  other 
courts  than  its  own.     It  then  reviews  many  of  those  decisions. 

The  court  appears  to  lay  particular  stress  upon  the  fact  that 
the  purpose  of  the  incorporation  of  the  plaintiff,  the  Central 
Transportation  Company,  was  the  **  transportation  of  passen- 
gers," whereby  it  exercised  a  public  emplojrment  and  became 
a  quasirj>ub\ic  corporation,  and  bound  to  perform  such  duty 
during  the  term  for  which  it  was  incorporated. 

Under  its  charter,  the  transportation  of  passengers  in  its 
own  cars  would  undoubtedly  be  held  to  be  the  act  or  trans- 
I)ortation  by  the  Central  Transportation  Company,  and  it  was 
immaterial  what  its  arrangement  was  with  the  railroads. 

In  the  case  of  the  Wagner  Company,  it  was  not  organized 
for  *'the  transportation  of  passengers,"  and  the  transporta- 
tion of  passengers  in  its  cars  would  be  the  transi)ortation  by 
the  railroad  companies  with  whom  it  might  contract. 

The  Central  Transportation  charter  ran  for  ninety-nine 
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years.  It  could  not  abdicate  its  powers  of  its  own  will.  The 
l^agner  Company  could. 

In  the  Central  Transportation  Company  case,  that  company 
attempted  to  sell  all  its  property,  and  to  cease  to  perform  its 
duties^  and  continue  in  its  existence  for  ninety-nine  years 
solely  for  the  purpose  of  receiving  and  paying  over  to  its 
stockholders  the  rent  it  was  to  receive  from  the  Pullman 
Company. 

This  of  course  it  could  not  do  as  it  was  under  implied  ob- 
ligation to  the  state  to  perform,  during  its  existence,  the  duties 
for  which  it  was  incorporated  during  the  term  of  its  existence. 

It  did  not  attempt  to  dissolve ;  it  had  no  right  to  dissolve  by 
its  own  action. 

The  Wagner  Company  was  not  under  duty  to  the  public  to 
continue  its  existence  for  any  specified  term ;  it  had  a  right  to- 
dissolve  of  its  own  motion  at  any  time,  and  did  dissolve. 

In  that  case,  the  supreme  court  held  that  it  appeared  upon 
the  face  of  the  agreement  that  the  object  was  to  prevent  com- 
petition, and  that  the  duties  of  the  Central  Transportation 
Company  should  be  performed  by  the  Pullman  Company. 

It  is,  however,  argued  in  the  case  at  bar,  that  the  transac* 
tion  was  not  a  purchase  and  sale  in  fact,  and  a  court  of  equity 
will  look  at  the  substance  and  disregard  the  form  used  by  the 
parties.  There  is  no  doubt  of  that  proposition,  and  it  is  one 
of  my  favorite  maxims.  Therein  lies  the  greatness  of  the 
court  of  equity,  and  its  great  superiority  over  a  common-law 
oourt. 

Granting  that  the  method  pursued  was  only  an  indirect  way 
taken  by  the  Wagner  Company,  or  by  its  stockholders,  to 
combine  their  property  with  that  of  the  Pullman  Company, 
and  to  continue  it  in  substantially  the  same  business,  was  it 
an  unlawful  act  of  both  or  either  of  said  companies  Y  Was 
it  prohibited 'by  the  anti-trust  statute  of  Illinois  of  1891,  or 
the  Federal  anti-trust  act  of  July,  1893,  or  was  it  opposed  to 
public  policy? 

There  can  be  no  doubt  but  that  the  charter  powers  of  the 
two  companies  were  substantially  the  same,  so  far  as  the  leas* 
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ing  of  cars  and  the  providing  of  sleeping,  parlor  and  dining 
car  accommodations  on  different  railroads;  that  the  business 
of  each  was  similar,  but  that  the  Pullman  business  was  more 
extensive  and  particularly  in  the  manufacture  of  cars. 

The  charter  of  the  Pullman  Company  gives  the  right  to 
carry  on  the  business,  known  as  the  sleeping  and  parlor  car 
business,  in  which  it  has  been  engaged,  and  in  which  the  Wag- 
ner Company  was  also  engaged,  but  it  confers  no  power  as  to 
the  transportation  of  passengers,  or  to  run  a  line  of  railway 
or  cars  with  its  own  motive  power.  Its  business  is  not  inde- 
pendent of,  and  cannot  be,  but  is  only  accessory  to  that  of  the 
railroad  companies. 

A  railroad  company  is  under  an  obligation  and  duty  to  fur- 
nish transportation  to  the  public  and  to  furnish  all  known 
appliances. 

The  railroad  may  furnish  sleeping,  parlor  and  dining  cars, 
but  whether  it  can  be  compelled  to  do  so,  it  is  unnecessary  to 
decide.  It  may  furnish  its  own  cars  and  operate  the  same  if 
it  desires  to  do  so,  or  it  may  lease  cars  and  contract  for  service 
to  be  rendered  in  connection  with  the  running  thereof,  with 
any  person  or  corporation  that  it  sees  fit,  upon  such  terms  and 
conditions  as  may  be  agreed  upon.  When  it  leases  cars  from 
V  the  Pullman  Company  and  contracts  with  it  for  the  employ- 
ment of  service  in  connection  with  the  running  of  said  cars, 
the  transportation  and  the  accommodation  in  connection 
therewith  rendered,  is  that  of  the  railroad  company.  The  ob- 
ligation or  duty  as  to  such  transportation  is  upon  the  i*ailroad 
company;  the  franchise  exercised  is  that  of  the  railroad  com- 
pany. 

It  does  not  appear  that  the  Pullman  Company  has  any  ex- 
clusive patents  for  sleeping  cars  or  has  a  monopoly  of  the  raw 
material  or  of  the  art  of  manufacturing  sleeping  cars.  It 
would  be  difficult,  if  not  impossible,  for  the  Pullman  Com- 
pany to  obtain  a  monopoly  of  the  sleeping  car  business  with- 
out the  co-operation  of  the  railroads. 

There  is  no  allegation  charging  that  the  railroads  are  com- 
bining with  the  Pullman  Company  to  enable  the  latter  com- 
pany to  obtain  such  a  monopoly.     The  Pullman  Company  has 
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no  franchise  to  require  or  demand  of  the  railroad  companies, 
or  any  of  them,  to  lease  its  cars  or  haul  its  cars,  or  that  the 
Pullman  Company  shall  operate  any  sleeping  or  parlor  cars 
attached  to  any  railroad  train.  It  only  obtains  such  rights 
by  contract  with  the  railroad  company.  It  is  under  no  public 
duty,  by  the  letter  of  its  charter,  to  furnish  sleeping  cars  or 
parlor  cars,  to  run  them  or  to  operate  them.  After  it  has 
contracted  to  furnish  such  cars  for  a  railroad  company  and 
the  accommodations  connected  therewith,  it  is  then  in  the  per- 
formance of  such  contract  and  it  may  be  performing  a  serv- 
ice in  which  the  public  is  interested,  but  it  arises  from  its  vol- 
untary contract  with  the  railroad  company  and  not  from  any 
public  obligation  or  duty  imposed  upon  it  by  its  charter. 

Both  the  railroad  company  and  the  Pullman  Company,  in 
performing  such  service,  are  subject  to  legislative  regulations 
as  to  such  service  and  the  charges  therefor. 

It  may  be  true  (but  it  is  denied  in  defendant's  answer)  that 
by  the  transaction  in  question  the  Pullman  Company  gets  rid 
of  its  chief  competitor  in  the  business  of  leasing  sleeping  and 
parlor  cars  to  railroad  companies  and  performing  service  in 
connection  with  such  cars,  but  that  does  not  enable  the  Pull- 
man Company  to  limit  or  reduce  the  operation  or  the  number 
of  sleeping  and  parlor  cars  upon  the  railroads  of  the  United 
States,  or  to  control  and  change  the  price  for  such  accommo- 
dations throughout  the  United  States.  While  its  chief  com- 
petitor may  have  been  removed  by  reason  of  this  purchase,  yet 
the  right  to  contract  in  that  respect  with  railroad  companies 
is  open  to  all,  and  it  is  shown  that  there  are  a  large  number 
of  companies  and  corporations  competent  and  able  to  compete 
with,  and  comx)eting  with  the  Pullman  Company  in  leasing 
to  the  railroads  sleeping  and  parlor  cars,  and  furnishing  the 
necessary  conveniences  and  labor  connected  therewith. 

It  is  not  every  combination  that  is  prohibited  by  the  anti- 
trust laws,  or  that  is  opposed  to  public  policy. 

It  will  be  admitted  that  one  merchant  may  buy  out  the 
stock  of  another  and  unite  it  with  his  own,  or  the  two  may 
combine  their  stocks  and  form  a  co-partnership,  or  may  com- 
bine their  stocks  and  one  take  only  a  percentage  of  future 
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profits  agreed  upon.  This  may,  and  does,  lessen  competitioo 
and  does  not  necessarily  increase  prices  or  prevent  competi- 
tion. What  can  be  done  by  individuals  as  such  may  be  done 
by  co-partnerships,  by  mercantile  or  unincorporated  associa^ 
tions  or  companies.  Not  only  may  contracts  of  this  nature  be 
made,  but  covenants  not  to  engage  in  business  within  a  lim- 
ited number  of  years,  or  at  the  same  place,  have  Uniformly 
been  sustained  by  the  courts,  as  not  being  an  unreasonable 
restraint  of  trade  and  held  to  be  lawful.  In  the  Diamond 
Match  Company  case  it  was  not  only  held  that  one  party 
may  legally  purchase  the  trade  and  business  of  another,  for 
the  very  purpose  of  preventing  competition,  but  also  a  cove- 
nant not  to  engage  in  the  same  busness  in  the  United  States 
(excepting  therefrom  Nevada  and  Montana)  was  upheld. 
Diamond  Match  Co.  v.  Eoeber,  106  N.  Y.  473. 

The  right  to  hold  property  and  to  contract  in  reference 
thereto  is  protected  by  the  constitution  of  this  state,  and  by 
most  of  the  states,  if  not  all,  in  the  Union. 

Our  supreme  court,  in  construing  sec.  2,  art.  2,  of  our  state 
constitution,  **no  person  shall  be  deprived  of  life,  liberty 'or 
property  without  due  process  of  law,"  declares  in  Ritchie  v. 
The  People,  155  111.  98,  104,  that  ''the  privilege  of  contract- 
ing is  both  a  liberty  and  a  property  right, '^  and  that  the  right 
to  use,  buy  and  sell  property  and  contract  in  respect  thereof 
is  protected  by  the  constitutional  clause  quoted.  Also  that 
"hence  the  right  to  make  contracts  is  an  inherent  and  inalien- 
able one,  and  any  attempt  to  unreasonably  abridge  it  is  op- 
posed to  the  constitution,*'  and  cites  with  approval  the  case 
of  Leeps  v,  St.  L.,  I.  M.  &  S.  Ry.  Co.,  58  Ark.  407,  which 
holds  **  where  the  subject  of  contract  is  purely  and  exclu- 
sively private,  unaffected  by  any  public  interest  or  duty  to 
persons,  to  society  or  government,  and  the  parties  are  ca- 
pable of  contracting,  there  is  no  condition  existing  upon 
which  the  legislature  can  interfere  for  the  purpose  of  prohib- 
iting the  contract  or  controlling  the  terms  thereof."  {Ritchie 
V.  People,  155  111.  98, 109.)  In  Frorer  v.  People,  147  111.  171, 
the  court,  in  construing  our  constitution  as  to  the  same  article, 
says:  '*So,  imder  what  is  denominated  the  'police  power' 
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laws  may  be  constitutionally  enacted  imposing  new  burdens 
on  persons  and  property,  and  restricting  personal  rights  of 
enjoyment  of  property,  where,  in  the  opinion  of  the  general 
assembly,  the  public  welfare  demands  it — ^under  which  may 
be  instanced  license  laws,  •  •  ♦  fire  limits  •  •  • 
laws  to  prevent  monopoly,  etc." 

It  must  be  admitted  that  all  so-called  anti^trust  laws,  all 
laws  to  restrain  or  interfere  with  the  freedom  of  contracts,  are 
the  exercise  of  the  police  power,  and  that  the  only  justification 
for  such  laws  is  that  the  public  welfare,  the  interests  of  the 
public  demand  their  enactment.  But  they  must  be  read  and 
construed,  in  the  light  of  the  constitutional  g^narantees  of  the 
right  to  hold  property  and  contract  with  reference  thereto. 

The  original  anti-trust  act,  passed  in  1891,  has  been  held  by 
our  supreme  court  to  be  a  valid  exercise  of  the  ^lice  power, 
and  therefore  constitutional.  {Harding  v.  Am.  Glucose  Co., 
182  ni.  551.) 

But  the  anti-trust  legislation  of  this  state  since  1891  has 
been  of  such  a  character  as  to  raise  doubts  as  to  what  is  now 
the  law  of  this  state  upon  that  subject.  Whether  this  con- 
fusion has  been  made  by  the  friends  or  the  enemies  of  such 
legislation  is  a  matter  of  doubt. 

The  vital  prohibition  as  to  trusts  and  combinations,  which 
has  been  so  vigorously  upheld  by  our  supreme  court,  is  to  be 
found  in  section  1  of  the  act  of  1891,  which  originally  read  as 
follows : 

"If  any  corporation  organized  under  the  laws  of  this  or  any 
other  state  or  country,  for  transacting  or  conducting  any 
kind  of  business  in  this  state,  or  any  partnership  or  individual 
or  other  association  of  persons  whosoever,  shall  create,  enter 
into,  become  a  member  of  or  a  party  to  any  pool,  trust,  agree« 
ment,  combination,  confederation,  or  understanding  with  any 
other  corporation,  partnership,  individual  or  any  other  person; 
or  association  of  persons,  to  regulate  or  fix  the  price  of  any 
article  of  merchandise  or  commodity,  or  shall  enter  into,  be^ 
come  a  member  of  or  a  party  to  any  pool,  agreement,  contract^ 
combination  or  confederation  to  fix  or  limit  the  amount  or 
quantity  of  any  article,  commodity  or  merchandise  to  be  man* 
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nf  actured,  mined,  produeed  or  sold  in  this  state,  such  corpora- 
tion, partnership  or  individual  or  other  association  of  persons 
shall  be  deemed  and  adjudged  guilty  of  a  conspiracy  to  de- 
fraud, and  be  subject  to  indictment  and  punishment,  as  pro- 
vided in  this  act.'*     (Laws  lU.  1891,  p.  206.) 

This  was  amended  by  the  act  of  1897,  which  re-enacted, 
word  for  word,  said  section  1,  and  added  the  following  pro- 
viso: 

**  Provided,  however,  that  in  the  mining,  manufacture  or 
production  of  articles  of  merchandise,  the  cost  of  which  is 
mainly  made  up  of  wages,  it  shall  not  be  unlawful  for  persons, 
firms  or  corporations  doing  business  in  this  state  to  enter  into 
joint  arrangements  of  any  sort,  the  principal  object  or  effect 
of  which  is  to  maintain  or  increase  wages."  (Laws  111.  1897, 
p.  298.) 

The  eflPect  of  this  very  peculiar  amendment  or  attempted 
amendment  has  not  been  before  the  supreme  court  to  my 
knowledge.*  The  question  came  before  three  judges  of  this 
court,*  two  of  whom  held  that  the  amendment  rendered  the 
entire  section  inoperative  and  void,  while  the  other,  the  writer 
of  this  opinion,  held  the  amendment  itself  to  be  a  violation 
of  the  constitution,  therefore  without  effect,  leaving  section  1 
as  originally  passed  in  full  force.  Assuming  the  original  sec- 
tion 1  of  the  act  of  1891  to  be  in  full  force,  was  the  transac- 
tion in  question  obnoxious  to  its  provisions  Y 

I  have  heretofore  in  this  opinion  pointed  out  the  bearing  of 
the  case  of  the  Central  Transportation  Company  v.  Pullman's 
Palace  Car  Company,  139  U.  S.  24,  upon  the  transaction  in 
question,  and  it  will  not  be  necessary  to  consider  that  case 
further  in  this  connection. 

Nor  do  I  regard  the  case  of  Elkins  v.  C.  &  A.  Ry,  Co,,  36 
N.  J.  Eq.  5,  as  in  any  manner  controlling  the  transaction 
in  question.    That  case,  which  is  much  relied  on  by  com- 


1  The  amendatory  act  of  1897  has  since  been  held  unconstitutional 
In  People  e»  reh  v,  Builer  Street  Foundry  d  Iron  CTa,  201  111. 
286.— Ed. 

s  JS<ctord»  d  KeUy  Mfg.  Oo.  v.  People,  1  111.  C.  G.  171,  infra— Bd. 
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plftmant,  was  a  ease  where  one  railroad  company  absorbed  bj 
pfirebase  a  parallel  raitroad,  thereby  putting  it  in  a  position 
where  it  coiild  control  the  traffic  tributary  to  both  railroads. 
It  necesBarily  resulted  in  a  monopoly  as  to  carriage  and  trans- 
portation between  the  points  upon  said  two  railroads  and  en- 
abled the  railroad  which  had  absorbed  the  other  to  raise  prices 
at  will.  It  was  so  evidently  an  ultra  vires  aet  of  the  absorbin^j^ 
road,  and  so  evidently  against  public  policy,  that  no  attempt 
was  made  to  justify  the  purchase  or  the  absorption,  but  the 
only  effort  to  sustain  it  was  the  contention  that  it  eame  within 
the  provisions  of  the  state  statute  allowing  consolidation  in 
certain  cases. 

As  haa  been  heretofore  shown,  the  purchase  or  combinatkm 
of  the  Pullman  Company  with  the  stock  and  property  of  the 
Wagner  Company,  did  not  necessarily  give  the  Pullman  Cofn- 
pany  the  jwwer  to  increase  prices  or  prevent  competition  in 
the  business  of  contracting  with  railway  companies  for  the 
use  oi  sleeping  cars  and  furnishing  accommodations  connected 
therewith,  and  that  it  was  the  purchase  and  absorption  by  a 
corporation  of  a  joint  stock  association  having  power  at  will 
to  dissolve  itself  and  sell  its  property,  in  which  respect  it  had 
aH  the  right  and  power  of  an  ordinary  co-partnership. 

Much  reliance  is  placed  by  complainant  upon  the  case  of 
Harding  v.  Am.  Glucose  Co.,  182  111.  551. 

The  only  application  of  that  case  to  the  one  at  bar  is  the 
decisien  of  the  court  sb  to  what  constitutes  a  trust  or  combi- 
nation in  violation  of  the  Illinois  anti-trust  act  of  1891. 

In  that  case  there  was  a  scheme  among  six  corporations  to 
unite  their  properties  in  one  corporation,  to  be  created  to 
carry  on  the  business  formerly  done  by  the  six  companies,  be- 
ing all  the  eorporations  engaged  in  the  business  within  the 
gixKose  com  belt,  except  one  small  concern.  The  court  held 
that  if  the  scheme  was  consummated,  it  would  necessarily  re- 
sult ID  the  suppression  of  competition  and  create  a  monopoly 
in  flie  new  corporatioB,  and  that  the  new  corporation  would 
neeeaniiiy  then  possess  power  to  limit  production^  and  eaot- 
trol  prices. 

The  scbenie  in  the  ease  at  bar  (if  there  was  amy  acdieme) 
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was  for  the  Pullman  Company  to  absorb  the  Wagner  Com- 
pany, which  was  to  dissolve,  and  thereby  prevent  competition 
between  the  two  companies,  but  there  were  left  all  the  rail- 
road companies  and  a  score  or  more  of  manufacturing  com- 
panies that  might  compete  for,  or  engage  in  competing  for, 
the  sleeping  car  business  of  railroads.  Nor,  as  in  that  case, 
did  the  scheme,  being  carried  into  effect,  vest  the  Pullman 
Company  with  the  power  and  discretion  to  raise  prices  at  any 
time  it  saw  fit  to  do  so.  It  may  be  true  that  the  Pullman 
Company  has  such  a  commanding  influence  in  the  business 
that  with  the  consent  and  co-operation  of  all  the  railroad  cor- 
porations it  could  raise  prices,  but  it  is  not  charged  tjiat  there 
has  been  such  co-operation,  or  that  such  is  in  contemplation, 
nor  that  there  was  any  combination  with  any  railroad  for 
any  such  purpose. 

In  my  opinion,  such  co-operation  or  combination  of  the  de- 
fendant and  a  railroad  company,  is  not,  in  the  nature  of  thfj 
railroad  business,  likely  to  occur.  The  effect  of  such  a  com- 
bination would  be  to  increase  the  cost  of  transportation,  thus 
making  the  cost  of  transportation  in  excess  of  that  upon  other 
competing  roads. 

The  effect  of  absorption  of  the  Wagner  Company  was  not 
substantially  a  wiping  out  of  all  competition,  as  was  the 
scheme  in  the  Glucose  case  {Harding  v.  Am,  Olucose  Co,,  182 
111.  551,  supra). 

Now,  did  the  transaction  create,  as  alleged,  a  virtual  mo- 
nopoly of  the  sleeping  car  business? 

It  is  not  sufficient,  in  my  opinion,  under  the  authorities, 
that  the  transaction  challenged  may  tend  to  restrain  compe- 
tition or  tend  to  create  monopoly.  Every  purchase  by  one 
merchant  of  the  stock  of  another  tends  to  lessen  competition. 
One  manufacturer  may  buy  out  the  plant  of  another;  that 
also  tends  to  lessen  competition  in  that  line  of  manufacture, 
but  to  hold  that  this  could  not  be  done  is,  as  stated  before, 
to  destroy  all  freedom  of  commerce  and  to  violate  or  infringe 
upon  the  rights  of  parties  to  make  contracts  in  respect  of 
their  property. 

Treating  of  anti-competitive  contracts.  Spelling  says:    "It 
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is  only  when  such  contracts  are  publicly  oppressive,  that  they 
become  unreasonable,  •  •  •  *A11  the  cases,  ancient  and 
modem,  agree  that  a  combination  the  tendency  of  which  is  to 
prevent  general  competition,  and  to  control  prices,  is  detri- 
mental to  the  public,  and,  consequently,  unlawful.'  "  Spell- 
ing, Extraordinary  Relief,  sec.  1821. 

The  authorities,  I  regard  as  laying  down  the  rule  that  the 
transaction  complained  of  must  necessarily  put  the  purchaser 
in  the  position  where  he  can,  if  he  desires,  create  a  monopoly, — 
put  him  in  a  position  where  he  substantially  controls  the  gen- 
eral market,  and  at  his  will  he  may  raise  prices  or  limit  pro^ 
duction,  or,  if  the  combination  complained  of  arises  from  a 
trust  or  other  agreement  between  the  parties,  such  agreement 
must  expressly  or  impliedly  confer  power  to  accomplish  such 
results,  or  it  must  be  evident  upon  the  face  of  the  transaction, 
together  with  the  surrounding  circumstances,  that  such  was 
the  object  and  intent  of  the  parties  thereto.  Any  other  rule 
would  be  to  imi>ose  an  undue  and  unwarranted  restriction 
upon  the  acts  and  rights  of  the  parties,  and  upon  the  free- 
dom of  commerce. 

It  is  contended  that  the  transaction  in  question  violated 
the  Federal  act  entitled  "An  Act  to  Protect  Trade  and  Com- 
merce Against  Unlawful  Restraints  and  Monopolies,*'  passed 
July  2d,  1890. 

Much  that  has  been  said  in  this  opinion  showing  that  the 
transaction  fti  question  did  not  violate  the  anti-trust  laws  of 
the  state  of  lUinois  is  directly  applicable  to  the  question  pre- 
sented by  the  Federal  act  referred  to,  and  it  is  not  necessary 
to  repeat  the  same  in  this  connection. 

The  case  of  United  States  v.  Trans-Missouri  Freight  Asso- 
ciation, 166  TJ.  S.  290,  and  United  States  v.  Joint  Traffic  As- 
sociation, 171  TJ.  S.  505,  are  cited  and  relied  upon  by  com- 
plainant's counsel.  The  agreements  in  each  of  these  cases, 
,  which  were  condemned  by  the  United  States  court,  were  agree- 
ments among  a  large  number  of  railroads,  and  practically  all 
the  railroads  engaged  in  the  freight  business  through  and  over 
a  certain  district  or  territory  in  the  United  States,  by  which 
all  freight  rates  were  fixed  by  a  committee  chosen  by  the  par- 
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ties  to  the  a^reeniient,  whidi  the  eoart  held  oonstituted  a  com- 
bination of  public  serrioe  corporations  into  one  powerful  and 
consolidated  association  for  the  purpose  of  stifling  competi- 
tion among  themsdveB. 

The  court,  in  the  later  case  (the  ITlst  IT.  S.)  considered 
the  agreements  passed  upon  in  the  prior  case  (the  166th  U.  S.) 
and  held  that  they  were  substantially  the  same,  and  that  the 
''natural  and  direct  effect  of  each  of  the  agreements  was  the 
same,  yiz.,  to  maintain  rates  at  a  higher  level  than  woulii 
otherwise  prevail." 

There  may  be  language  in  these  cases,  which,  when  taken 
disconnected  from  the  case,  might  appear  to  be  applicable  to 
the  case  at  bar,  but  the  facts,  the  agreement  in  the  transaction 
in  question  in  this  case  and  those  in  the  cases  in  the  166th  and 
ITlst  U.  S.,  referred  to,  are  so  dissimilar  as  to  render  those 
cases  of  but  little  weight  in  the  decision  of  the  case  at  bar. 
The  transaction  in  question  does  not,  in  the  opinion  of  the 
court,  violate  any  provision  of  the  United  States  statute  re- 
ferred to. 

As  to  the  contention  that  the  transaction  was  against  public 
I)olicy,  and  therefore  void,  public  policy  has  been  defined  as 
follows : 

"By  'public  policy'  is  intended  that  principle  of  the  law 
which  holds  that  no  subject  can  lawfully  do  that  which  has  a 
tendency  to  be  injurious  to  the  public,  or  against  the  public 
good,  which  may  be  termed  the  policy  of  the  law  or  public 
policy  in  relation  to  the  administration  of  the  law.*'* 

''Public  policy,"  it  must  be  admitted,  is  a  very  indefinite 
term,  and  in  deciding  whether  a  particular  transaction  con- 
travenes it,  the  court  has  a  great  latitude  in  the  application 
of  the  doctrine. 

Spelling  very  aptly  says:  "No  reliable  rules  for  determin- 
ing to  what  extent  competition  may  be  suppressed  or  bought 
oflF,  without  contravening  public  policy  against  monopolies, 
can  be  laid  down.    Virtually  the  same  state  of  facts  have,  in 


1  Per  Lord  Brougham  In  Edgerton  v.  Brownlow,  4  H.  L.  Cas.  1. — 
Ed. 
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different  courts,  led  to  opposite  decisions.  This  nmst,  of 
necessity,  ever  be  so,  while  so  indefinite  an  idea  as  that  desig- 
nated by  the  term  'public  policy*  is  made  the  test  and  basis 
of  decisions.  The  dmracter  of  institutions,  the  temper  of 
the  x)eople,  and  the  pecnliarities  of  the  business  and  industries 
in  which  they  are  engaged  within  the  jurisdiction  where  the 
question  arises,  have  their  separate  and  combined  influence  in 
shaping  the  policy  of  the  state,  and  the  view  of  courts. 
]\Iuch  more  do  local  statutory  and  constitutional  provisions 
affect  the  question."  Spelling,  Extraordinary  Relief,  sec. 
1821. 

The  public  policy  of  our  state  as  manifested  by  the  act  of 
1891  has  been  held  by  our  supreme  oourt  to  be  that  of  oppo- 
sition to  all  combinations  in  restraint  of  trade,  or  to  limit 
production,  control  prices,  or  to  create  a  monopoly.  Ford  v. 
Chicago  MUk  Skippers'  Ass'n,  155  111.  166. 

"The  public  policy  of  a  state  is  to  be  found  in  its  statutes, 
and  where  they  have  not  directly  spoken,  then  in  decisions  of 
the  courts.  •  ♦  •  When  the  legislature  speaks  upon  a 
subject  upon  which  it  has  the  constitutional  power  to  legislate, 
public  i)olicy  is  what  the  statutes  by  it  indicate."  United 
Siates  v.  Freight  Ass'n,  166  U.  S.  290;  Harding  v.  Ghtcose 
Co.,  182  111.  551;  supra. 

The  courts  cannot  permit  that  to  be  declared  against  public 
policy  which  the  state  permits  to  be  done.  To  x>ermit  the 
courts  to  declare  that  to  be  illegal  and  void  which  is  author- 
ized by  the  legislature  of  the  state,  would  be  to  substitute  the 
courts  for  the  legislature.  As  the  legislature  dictates  what 
shall  be  the  public  policy  of  the  state,  it  may  be  interesting 
to  inquire  what  "public  policy"  has  been  indicated  by  the 
l^islature  of  our  state,  since  the  passage  of  the  act  of  1891, 
which  has  been  so  vigoroudy  upheld  by  our  supr^ne  court 
in  the  decisions  heretofore  cited. 

In  1893,  the  legislature  of  this  state  passed  an  act  defining 
trusts — already  comprehensively  defined  in  the  act  of  1891. 

There  was  no  necessity  for  such  a  law,  and  by  some  strange 
oversight  (or  intentionally)  the  act  of  1893  failed  to  prohibit 
the  fonnation  of  trusts.    Purporting  to  be  a  revision  of  the 
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subject-matter  of  "trusts,"  it  is  contended  by  many  that  it 
operated  to  repeal  the  act  of  1891.^ 

In  1897,  the  legislature  added  to  section  1  of  the  act  of  1891 
the  proviso  to  which  I  have  heretofore  referred.  If  this  pro- 
viso is  constitutional,  it  is  expressly  made  lawful  for  all  per- 
sons, firms  or  corporations,  engaged  in  mining,  manufacturing 
or  production  of  merchandise,  the  cost  of  which  is  mainly 
made  up  of  wages,  to  enter  into  any  joint  arrangement,  the 
principal  object  of  which  is  to  maintain  or  raise  wages. 

The  bill  in  this  case  fails  to  allege  that  the  Pullman  Com- 
pany and  the  Wagner  Company  do  not  come  within  the  terms 
of  said  proviso. 

The  same  legislature  passed  an  act  ratifying  the  combina- 
tions, consolidations  and  agreements  of  all  railroad  compan- 
ies made  between  July  1,  1874,  and  July  1  1883.* 

The  same  legislature  also  passed  an  act  authorizing  city 
councils  to  extend  for  the  term  of  fifty  years  ordinances 
granting  rights  to  construct  and  operate  street  railways  in  the 
public  streets  of  cities,  towns,  etc. ;  and  providing  that  there 
should  be  no  grant  to  any  other  corporation,  except  with  the 
consent  of  the  owners  of  a  majority  of  the  street  frontage  on 
the  street  to  be  occupied  and  giving  any  property  owner  the 
right  to  an  injunction  to  prevent  the  laying  of  any  such 
tracks  in  the  street  without  a  full  compliance  with  the  re- 
quirements of  the  law  as  to  street  frontage.' 

The  latter  provision  was  intended  to  give  existing  street 
railways  a  monopoly. 

The  same  legislature  passed  an  act  allowing  all  gas  com- 
panies doing  business  in  the  same  city,  town,  etc.,  to  consoli- 
date and  merge  into  a  single  corporation.  It  is  clearly  ap- 
parent upon  the  face  of  this  act  that  it  was  intended  to  give 
existing  gas  companies  a  monopoly  in  the  furnishing  of  gas 
in  the  cities,  towns,  etc.,  of  this  state.* 

iThe  Act  of  1893  was  held  unconstitutional  In  Connolly  v.  Union 
Betoer  Pipe  Co.,  184  U.  S.  540.— Ed. 

«  Laws  of  Illinois,  1897,  page  281.— Ed. 

8  Laws  of  Illinois,  1897,  page  282.  This  act  was  repealed  by  Act 
of  March  7,  1898,  Laws  of  Illinois,  1899,  page  331.— Ed. 

«LawB  of  lUinols,  1897,  page  177.     This  act  was  held  constltu- 
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It  also  passed  a  separate  act  intended  to  protect  existing 
gas  and  electrical  lighting  companies  from  competition  by 
new  companies,  by  requiring  the  consent  of  the  owners  of  a 
majority  of  the  frontage  of  the  streets  and  alleys  to  be  occu- 
pied, and  giving  individuals  the  right  to  litigate  the  question 
of  frontage  by  injunction.* 

The  same  legislature  also  passed  an  act  expressly  giving 
grain  warehousemen  in  Chicago  the  right  to  buy,  own  and 
store  their  own  grain  in  their  own  warehouses  mixed  with  that 
of  their  customers;  which  practice,  under  a  prior  law,  the  su- 
preme court  of  the  state  declared  tended  to  create  a  monopoly 
in  the  owners  of  warehouses  *  {Central  Elevator  Co.  v.  People, 
174  111.  203). 

The  storm  of  indignation  aroused  in  the  state  by  the  at- 
tempt to  give  a  monopoly  to  the  street  railways  for  fifty  years 
caused  a  repeal  of  that  law,  but  the  others  remain  in  full 
force. 

The  legislation  I  refer  to  would  seem  to  indicate  that  the 
"public  policy"  of  the  state,  of  opposition  to  combinations  and 
monopolies  has  changed  to  a  public  policy  favoring  combina- 
tions and  monopolies. 

Unless  a  court  can  see  that  some  existing  a/nti-trxist  statute 
has  been  violated,  any  decision  founded  upon  the  theory  that 
the  ** public  policy*'  of  the  state  is  that  of  opposition  to  trusts 
and  combinations  would  reflect  more  the  individual  leaning  of 
the  judge  than  the  public  policy  indicated  by  the  legislation  of 
this  state  since  1891. 

In  conclusion,  no  case  has  been  cited,  and  the  court  knows 
of  none,  which  can  be  said  to  be  similar  to  the  case  at  bar. 
The  precise  questions  herein  have  never  been  determined. 

As  said  in  the  section  of  Spelling  before  referred  to,  *'The 
most  important  factor  of  commercial  life  is  the  liberty  of  con- 
tracting, and  it  should  not  be  abridged  except  when  it  is  made 

tional  in  Feople  ex  rel.  v.  People's  Oaa  Light  d  Coke  Co,,  205  111. 
482.— Bd. 

1  Laws  of  Illinois,  1897,  pa^  100. 

2  Laws  of  Illinois,  1897,  page  302.  This  act  was  held  unconstitu- 
tional in  Hannah  v.  The  People,  198  111.  77.— Ed. 
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clear  that  the  public  will  be  injiiriously  affected  by  its  unre- 
strained exercise  in  a  particular  case,"  (Spelling  on  Extraor* 
dinary  Relief,  sec.  1821). 

The  laws  of  trade  appear  to  be  almost  as  irresistible  as  the 
laws  of  nature.  These  coq^binations  are  the  evolution  of 
trade  and  appear  to  be  demanded  by  the  present  economic 
conditions.  Whether  they  should  be  absolutely  prohibited  or 
merely  regulated  in  the  public  interests  is  more  of  an  eco* 
nomic  or  political  question  than  a  judicial  one. 

Such  laws  as  the  legislature  deem  it  necessary  to  enact  in 
that  regard  should  be  strictly  construed  and  enforced  in  favor 
of  the  public ;  but  the  constitutional  right  to  own  property  and 
contract  with  reference  thereto,  should  not  be  infringed  or 
abridged,  except  in  a  case  where  it  is  made  clearly  to  appear 
that  unless  there  is  such  interference,  the  public  will  be  in- 
juriously affected.    This  is  not  such  a  case. 

The  court  has  passed  upon  the  right  of  this  complainant — 
who  owns  but  a  little  more  than  one-hundredth  part  of  one 
per  cent,  of  the  capital  stock  of  the  Pullman  Comi)any — to 
relief  in  a  court  of  equity,  and  has  held  that  upon  the  plead- 
ings, affidavits  and  documentary  evidence  in  the  case,  that  he 
is  not  entitled  to  an  injunction  or  to  any  equitable  relief. 

The  question  whether  or  not  the  complainant  has  the  right 
to  recover  at  law  from  the  Pullman  Company,  or  its  directors, 
his  damages,  if  any,  which  he  has  suffered — by  reason  of  the 
transaction  complained  of  in  his  bill  filed  herein — has  not  been 
considered  by  the  court. 

The  order,  therefore,  will  be  that  complainant's  motion  for 
leave  to  file  the  supplemental  bill  tendered  and  his  motion  for 
a  preliminary  injunction  are  both  denied;  that  the  court,  being 
of  the  opinion  that  complainant's  bill  is  incapable  of  amend- 
ment so  as  to  entitle  him  to  any  equitable  relief,  the  defend- 
ant's motion  to  dismiss  complainant's  bill  for  want  of  equity 
is  granted  and  that  complainant's  bill  be  dismissed  for  want 
of  equity,  at  complainant's  costs,  but  without  prejudice  to 
complainant's  right,  if  any  he  has,  to  sue  at  law. 

NOTE?. 

Motive  in  Instituting  an  Action. — ^It  Is  the  general  rule  that 
where  one  has  a  valid  cause  of  action  against  another,  his  motive 
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in  lAstittttiBg  It  is  Immaterial,  and  the  fact  that  it  is  inspired  by 
maJice  is  no  defense.  Hodge  v,  U.  8.  Steel  Corp.,  64  N.  J.  Eq.  IIV 
53  AtL  553;  iraoGiiutt#«  v,  Boston  d  M.  Oansol.  Copper  Co,,  29  Mont 
428,  75  Fm\  &9;  iaoohson  v.  Tan  Boening,  48  N^.  80,  66  N.  W.  993; 
Maoetf  V.  ChUdreea,  2  Tenn.  Ch.  438;  Rwnsep  v.  Qould,  57  Barb.  398; 
BM  V.  Tolman,  119  Cal.  358,  51  Pae.  546;  Mclnnes  v.  Mclnnes  Brick 
Mfff.  Oq^  38  Atl.  182  <N.  J.);  Bordeaux  v,  Oreeney  22  Mont.  254,  56 
Pae.  218;  Raughiey  v.  Railroad  Co.,  202  Pa.  43,  51  Atl.  597;  Adams  v. 
Union  R.  J^  Co.,  21  R.  I.  134,  42  AU.  515;  Phelps  v.  Nowien,  72  N. 
Y.  39;  Fickard  v.  Collins,  23  Barb.  444;  Clinton  v.  Myers,  46  N.  T. 
511;  Merrill  v.  Dibble,  12  IlL  App.  85;  Ogleshy  v.  AttHU,  105  U.  S. 
605;  Cook,  Corporations  <5th  ed.)  §  736. 

The  law  has  nothing  to  do  with  the  motive  of  a  legal  act  Guard- 
ian Trust  Co,  V.  White  CHfts  Co.,  109  Fed.'  523;  Toler  v.  Railroad 
Co^  67  Fed.  168;  McMullen  v.  ititchie,  64  Fed.  253;  Lafayette  Co.  v, 
Neeiy.  21  Fed.  7^;  United  States  v,  Isham,  17  Wall.  496. 


.{Superior  Court  of  Cook  County,    In  Chancery.) 

Manihall  Field  &  Co. 

VB. 

Frederick  Beddenbei^,  doing  business  as  Becklenberg  Ex- 
press Company,  and  twelve  other  cases  of  a  similar  nature.^ 

(Jnly6,  1905.) 

1.  City  Exfbess  Companies  ase  Common  Cabkiebs.     City  express 

companies  carrying  goods  from  one  portion  of  the  same  city 
to  another  for  all  who  choose  to  employ  them  are  common  car- 
riers and  can  make  no  arbitrary,  unjust  or  injurious  discrim- 
inations between  individuals  in  their  dealings  with  the  public. 

2.  CiTT  EUfbess  Companies  Must  Cabbt  fob  All  Alike  Under  Oboi- 

NANCEs  of  the  Citt  OF  CHICAGO.  Under  the  ordinances  of  the 
city  of  Chicago,  city  express  companies  cannot  refuse  to  carry 

iThe  other  cases  were:  Carson,  Pirie,  Scott  d  Co.  v,  Frederick 
Becklenberg;  Walsh,  Boyle  &  Co.  v.  South  Chicago  Steamboat  Exp, 
Co.;  Steele-Wedeles  d  Co.  v.  South  Chicago  Steamboat  Exp.  Co.; 
McNeil  d  Higgins  Co.  v.  Brink's  Chicago  City  Exp.  Co.:  ReidrMur- 
dodh  d  Co.  V.  Brink's  Chicago  City  Exp.  Co.;  Walsh ^  Boyle  d  Co.  v. 
Page;  The  Fair  v.  Page;  Walsh,  Boyle  d  Co.  v.  Chicago  d  West  Sub- 
urban Essp.  Co.y  Durand  d  Kasper  Co.  v.  Johnson  Express  Co.;  The 
Fair  v.  Johnton  Express  Co.;  Franklin  MacVcagh  d  Co.  v,  Johnson 
Express  Co.;  Reid-Murdoch  d  Co.  v.  Johnson  Express  Co. 
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or  convey  merchandise,  goods,  etc.,  tendered  them  to  be  carried 
within  the  city. 

"3.  That  a  Stbike  MAy  Result  is  ho  Excuse  fob  Rzfusal  of  Ck)K- 
MON  Cabsier  to  Receive  Goods.  It  is  not  a  sufficient  excuse  for 
a  common  carrier,  a  city  express  ooimpany,  to  avoid  its  duty  to 
receive  and  transport  goods,  that  if  it  accepts  the  goods  and 
carries  them,  all  its  teamsters  will  go  on  a  strike,  and  tie  up 
the  business  of  the  city  express  company  or  common  carrier. 

4.  No  KxcusE  FOB  Refusal  of  One  Gabbdcb  to  Convey  Qoods  that 
Otheb  Cabbiebs  ABE  AVAILABLE.  That  many  other  like  carriers 
are  available  is  no  reason  for  a  carrier  refusing  to  oonvey 
goods,  as  the  law  is  equal  in  its  operation  on  all  alike,  and 
such  other  carriers  if  applied  to  might  upon  the  same  grounds 
refuse  to  serve. 

6.  Mandatoby  Injunction  Against  Common  Cabbiebs.  When  com- 
plainants are  frequent  shippers  and  a  continuous  series  of  ship- 
ments is  necessary  in  conducting  their  business,  a  mandatory 
injunction  is  the  proper  remedy  to  compel  common  carriers 
to  perform  their  duties  and  carry  goods  tendered  for  trans- 
portation, since  actions  at  law  would  reenilt  in  a  multiplicity 
of  suits. 

^.  Mandatoby  Injunction  to  Compel  City  EiXPBESs  Companies  to 
Cabby  Goods — ^Possibility  of  Stbike  No  Excuse.  Complainants 
are  wholesale  merchants  and  large  retail  dealers  carrying  on 
business  in  Chicago.  A  strike  was  instituted  by  the  Team- 
sters* Union  against  the  firm  of  Montgomery  Ward  &  Co.,  and 
all  merchants  who  delivered  goods  or  orders  to  Montgomery 
Ward  &  Co.  were  boycotted  and  their  teamsters  ordered  on 
strike  by  the  union.  Complainants  delivered  goods  to  Mont- 
gomery Ward  &  Co.,  and  their  teamsters  went  on  a  strike.  The 
city  express  companies  in  Chicago  refused  to  accept  goods  for 
transportation  from  the  complainant  firms  on  the  ground  that 
if  they  did  so  all  their  teamsters  would  strike  and  tie  up  all 
the  business  of  each  city  express  company  so  accepting  and 
csCrrying  complainants'  goods.  Held,  that  the  possibility  of  a 
strike  was  no  excuse  and  that  a  mandatory  injunction  should 
Issue  compelling  the  defendant  city  express  companies  to  ac- 
cept and  carry  the  goods  tendered  to  them  by  complainants. 

Bill  for  mandatoiy  injunction  in  twelve  cases  in  circuit 
<50urt,  Cook  county.     Five  cases  heard  upon  bill,  answer  and 
supporting  affidavits,  and  seven  cases  heard  upon  general  de-- 
murrers  to  the  bill.    Heard  before  Judge  Jesse  Holdom. 

Moran,  Mayer  dt  Meyer,  solicitors  for  Marshall  Field  &  Co., 
Carson,  Pirie,  Scott  &  Co.,  Reid,  Murdoch  &  Co.,  Walsh-Boyle 
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&  Co.,  Franklin  MacVeagh  &  Co.,  Steele-Wedeles  Co.,  Durand 
&  Kasper  Co.,  The  Fair  and  McNeil  &  Higgins,  complainants. 

James  A,  Brady,  solicitor  for  Brink's  Express  Co.,  defend^ 
ant. 

D,  D,  Trexler,  solicitor  for  Frederick  Becklenberg,  de- 
fendant. 

Charles  W.  Lambom,  for  certain  other  defendants. 

HOLDOM,  J.: — 

^  Complainant  in  this,  and  eleven  other  similar  cases  file 
their  several  bills  for  a  mandatory  injunction  against  all  the 
defendants  to  compel  carriage  and  delivery  of  the  goods  and 
merchandise  of  the  several  complainpits  in  the  city  of  Chicago 
by  the  defendants  on  the  ground  that  each  and  all  of  them 
are  common  carriers  using  wagons  and  horses  as  means  of 
transportation  in  said  city. 

The  controversies  here  arise  out  of  industrial  strife  of  which 
this  city  seems  to  be  the  storm  center. 

In  Deconber,  1904,  nineteen  garment  workers,  employes  of 
Montgomery  Ward  &  Co.,  went  out  on  a  strike,  and  because 
the  business  of  the  firm  continued  without  interruption  and 
apparently  its  prosperity  was  unaffected  by  the  disaffection  of 
the  nineteen  whose  demands  remained  unsatisfied,  organized 
labor,  on  April  26th,  1905,  interfered  and  championed  the^ 
cause  of  the  striking  garment  workers  and  a  sympathetic  strike 
was  declared  by  the  Teamsters'  Union  as  the  most  effective 
means  to  the  desired  end,  as  Montgomery  Ward  &  Co's.  busi* 
ness  was  such,  that  it  could  not  continue  or  exist  long  without 
the  use  of  wagons  and  horses  with  teamsters  to  handle  them. 
Thereupon  all  union  drivers  employed  by  houses  delivering  or 
receiving  goods  to  or  from  Montgomery  Ward  &  Co.  or  know- 
ingly to  the  Teamsters'  Union  transacting  business  with  them, 
left  their  employment  and  went  out  on  a  strike,  and  a  "boy- 
cott" was  proclaimed  and  maintained  against  all  such  houses 
including  Montgomery  Ward  &  Co. 

Complainants  in  this  and  the  other  eleven  cases  heard  with 
it,  lost  their  union  drivers  because  they  continued  to  do  busi- 
ness with  the  boycotted  house  of  Montgomery  Ward  &  Co.,. 
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and  as  usual,  force  and  violence  on  the  part  of  the  Teamsters' 
Union  and  the  union  drivers  have  been  freely  resorted  to  in  an 
attempt  to  prevent  other  drivers  taking  the  plaees  so  vacated 
voluntarily  by  the  union  men  and  also  prevent  their  former 
employers  from  transacting  their  usual  affairs  of  business; 
hence  the  spectacle  is  presented  in  our  busy  streets  of  police- 
men riding  upon  the  wagons  of  these  boycottd  houses;  the 
usual  scenes  of  strife  and  bloodshed  have  followed  and  un- 
happily still  continue. 

It  is  charged  that  the  defendants  in  these  twelve  cases  are 
common  carriers  both  at  common  law  and  by  virtue  of  a  city 
ordinance  entitled  ''Public  Carts,  Express  Wagons,  Furniture 
Vans,  Trucks,  Dray^,"  et^.;  and  as  such  common  carriers  are 
bound  to  carry  goods  and  merchandise  without  discrimination 
for  the  public  generally  and  at  an  uniform  charge.  The  de- 
fendants are.  engaged  in  what  is  colloquially  known  as  the 
''express  business"  in  the  city  of  Chicago,  and  in  the  same 
way  are  called  "expressmen,"  terms  locally  having  a  well  de- 
fined meaning. 

Defdtidants  concede  in  a  limited  way  that  they  are  con^ 
MWi  carriers.  Whether  they  are  such  at  common  law  or  under 
the  terms  of  the  municipal  ordinance  mpra  is  not  very  mate* 
rial,  for  if  by  the  common  law  then  they  are  in  a  tentative  am* 
restricted  sense  controUed  and  regulated  within  tbe' limits  of 
the  city  of  Chicago  by  the  ordinance. 

Section  2342  of  the  ordinance  is  in  terms  declaratory  of  the 
duty  of  a  common  carrier  at  common  law.    It  provides  that : 

**No  person  driving  or  in  charge  or  control  of  any  public 
cart  shall  refuse  to  convey,  within  the  city,  the  goods,  wares, 
merchandise,  or  other  article  or  thing  of  any  person  when  ap- 
plied  to  for  that  purpose;  or  having  undertaken  to  convey 
such  goods,  wares,  merchandise,  or  other  article  or  thing  shall 
omit  or  neglect  so  to  do,  or  shall  ask,  take,  or  demand  from  any 
person  desiring  to  have  conveyed,  or  having  had  conveyed  to 
any  place  in  the  city,  any  such  goods,  wares  ot  merchandise 
any  greater  rate  than  that  herein  established  •  •  •  " 
(Tolman's  Revised  Municipal  Code  of  Chieago,  1905,  sec. 
2342). 
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A  refusal  by  defendants  to  carry  or  receive  goods  from  com- 
plainants to  or  from  any  of  the  struck  or  boycotted  houses 
was  clearly  violative  of  their  duty  under  the  provisions  of  the 
ordinance  referred  to. 

Bouvier's  Law  Dictionary,  Bawle's  Revision,  defines  a  com- 
mon carrier  as  ''one  whose  business,  occupation  or  regular 
calling  is  to  carry  chattels  for  all  persons  who  may  choose  to 
employ  or  remunerate  him.  •  •  •  The  definition  includes 
carriers  by  land  and  water.  They  are  on  the  one  hand  stage 
coach  and  omnibus  proprietors,  railroad  and  street  railway 
companies,  truckmen,  waggoners  and  teamsters,  car  men  and 
porters  and  express  companies,  whether  such  persons  un- 
dertake to  carry  goods  from  one  portion  of  the  same  town  to 
another,  or  through  the  whole  extent  of  the  country,  or  even 
from  one  state  or  kingdom  to  another.  •  •  •  Carriers  both 
by  land  and  water  when  they  undertake  the  general  business 
of  canying  every  kind  of  goods,  are  bound  to  carry  for  all 
who  offer,  and  if  they  refuse  without  just  excuse  they  are 
liable  to  an  action.'' 

Defendants'  duties  and  obligations  are  embraced  within  the 
foregoing  definition  in  the  territory  over  which  they  hold 
themselves  out  as  doing  business. 

In  Parmalee  v.  McNulty,  19  111.  556,  and  Parmalee  v.  Low- 
itz,  74  111.  116,  carriers  of  baggage  are  held  to  be  common 
carriers  and  subject  to  all  the  duties  and  obligations  of  com- 
m(Hi  carriers. 

In  at  Louis,  etc.  JB.  B,  v.  Bill,  14  111.  App.  579,  Judge 
Baker,  afterwards  of  the  supreme  court,  tersely  and  forcibly 
states  the  common-law  doctrine  of  common  carriers  thus,  on 
page  581: 

"The  statement,  one  is  a  common  carrier,  ex  vi  termini  im- 
ports a  duty  to  the  public,  and  a  corresponding  legal  right  in 
the  public;  a  right  common  to  all,"  and  continuing  on  page 
582,  declares:  "Another  duty  imposed  on  him" — [the  com- 
mon carrier] — ^"is  to  make  no  unjust,  injurious  or  arbitrary 
discriminations  between  individuals  in  his  desdings  with  the 
public.  The  right  to  the  transportation  services  of  the  com- 
mon carrier,  is  a  common  right,  belonging  to  everyone  alike. 
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Webster  defines  a  common  carrier  as  '*one  who  undertakes 
for  hire,  to  transport  goods  from  one  place  to  another/'  And 
Anderson/s  Law  Dictionary:  *'One  who  undertakes  for  hire 
or  reward  to  transport  the  goods  of  such  as  choose  to  employ 
him,  from  place  to  place.*'  And  Wood  on  Railways  (2d  ed.), 
vol.  3,  p.  1876:  "One  who  plies  between  certain  termini,  and 
openly  professes  to  carry  goods  for  hire  for  all  such  persons 
as  may  choose  to  employ  him."  Hutchinson  on  Carriers  (2d 
ed.),  sec.  59;  Swift  v.  Ronan,  103  111.  App.  475. 

Defendants  answering  the  bill  admit  they  carried  the  goodie 
and  merchandise  of  complainants,  or  some  one  of  them,  on  oc- 
casions prior  to  the  inauguration  of  the  strike  of  April  26,  last, 
and  profess  amity  of  feeling  toward  complainants,  and  ex- 
pressly aver  they  have  no  fault  to  find  with  their  dealings,  ex- 
cept possibly  a  desire  for  more  extended  patronage  prior  to 
the  strike  and  an  embarrassment  at  their  present  demands. 
No  claim  is  set  up  that  the  business  of  defendants  as  common 
carriers  has  been  so  restricted  as  not  to  embrace  the  carrying 
of  goods  or  merchandise  such  as  required  by  complainants^ 
business  necessities ;  but  on  the  contrary  the  only  tangible  rea- 
son assigned  for  their  refusal  to  carry  the  goods  and  mer- 
chandise of  complainants  as  demanded  is,  that  the  defendants' 
teamsters  and  drivers  belong  to  the  Teamsters'  Union  who 
have  declared  this  sympathetic  strike,  and  if  such  union  men 
are  ordered  to  transact  business  with  any  of  the  so-called 
** boycotted  houses"  they  will  refuse  to  obey  and  go  on  a  strike 
which  will  paralyze  the  business  of  defendants  and  cause  them 
to  suffer  irreparable  loss  and  damage;  that  other  men  cannot 
be  procured  to  fill  the  places  made  vacant  by  the  union  driv- 
ers, and  that  the  police  of  Chicago  owing  to  present  strike  con- 
ditions would  be  unable  to  afford  protection  to  their  prop- 
erty or  men,  and  that  their  bams  and  warehouses  with  their 
contents  would  be  liable  to  damage  and  destruction  at  the 
hands  of  the  strikers. 

The  premises  considered,  is  the  excuse  sufficient?  Can  com- 
plainants be  deprived  of  their  right  to  continue  in  and  con- 
duct their  business  affairs  fully  and  as  amply  as  they  desire 
and  the  law  permits  by  a  body  of  men  unknown  to  the  law 
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arbitrarily  and  by  unlawful  means  interfering  to  prevent?. 
The  logical  and  seemingly  incontrovertible  answer  is  that  the 
excuse  is  totally  insufficient  and  that  however  inconvenient  it 
may  be  to  defendants  to  perform  their  legal  duty  under  the 
circumstances  environing  them  a  sound  public  policy  inhibits 
the  recognition  by  the  courts  of  any  such  excuse^  as  to  do  so 
would  be  subversive  of  lawful  authority  and  a  due  administra- 
tion of  public  justice  under  the  established  forms  of  law. 
The  character  of  the  business  of  the  defendants  is  impressed 
uith  a  duty  to  the  public^  which  cannot  be  avoided  except  for 
the  most  cogent  reasons  which  it  may  be  said  are  encompassed 
by  conditions  time  out  of  mind,  designated  by  courts  and  text 
writers  as  the  act  of  Qod  or  the  public  enemy^  conditions  hap« 
penin^  without  the  intervention  of  man. 

In  Chicago,  B.  &  Q.  Ry.  Co,  v,  Burlington,  C,  B.  <fe  N.  Ry. 
Co.,  34  Fed.  481,  it  was  held  no  sufficient  excuse  to  avoid  the 
duty  of  a  common  carrier  that  a  strike  of  locomotive  engineers 
and  firemen  had  been  ordered  on  plaintiff's  road,  and  that  if 
defendant's  road  should  accept  cars  from  the  boycotted  road 
its  own  men  would  be  called  out.  In  commenting  on  this  ex- 
cuse the  court  said,  on  page  484:  "No  temporary  inconveni- 
ences to  the  defendant  company  or  the  public  whom  it  serve* 
are,  in  my  judgment,  for  one  moment  to  be  compared  with 
the  fatal  consequences  which  must  ensue  from  a  precedent  by 
which  it  would  be  held  that  a  railroad  company  may,  in  viola- 
tion of  the  law  of  the  land,  refuse  to  receive  and  haul  the  cars- 
of  a  connecting  line  at  the  command  of  any  irresponsible  per- 
sons or  from  its  own  belief  and  apprehension  that  its  employes; 
will  leave  its  service,  and  stop  the  operation  of  its  lines.  Such 
an  excuse  as  this  is  wholly  inadmissible  and  must  be  set  aside.  "* 

High  on  Injunctions,  3d  ed.,  sec.  621a,  announces  a  similar 
doctrine. 

This  language  applies  with  equal  force  to  defendants  and 
their  duties  as  common  carriers  are  subject  to  like  tests,  and 
their  excuse,  like  that  of  the  railroad  company,  must  be  set 
aside;  it  is  impotent  to  relieve  them. 

Having  established  the  duty  of  defendants  as  common  car- 
riers and  demonstrated  the  fallacy  of  their  excuses,  we  proceed 
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to  consider  whether  the  remedy  open  to  complainants  is  the 
one  invoked. 

Complainants  have  a  remedy  at  law,  but  such  remedy  would 
unduly  multiply  the  number  of  suits  and  could  only  secure 
indenmity  for  past  breaches  of  duty  and  damages  incurred  to 
the  time  of  instituting  such  suits.  The  law  side  of  the  court 
is  powerless  to  give  aid  looking  to  the  future  needs  of  com- 
plainants' business  enterprises  or  to  compel  defendants  to 
«arry  their  goods,  but  resort  must  be  had  to  a  court  of  equity'' 
to  compel  defendants  to  perform  their  duty  as  common  car- 
riers and  furnish  complainants  the  aid  which  they  need  in 
carrying  forward  uninterruptedly  their  business  and  having 
their  goods  and  merchandise  carried  to  and  from  the  boy- 
cotted houses  with  the  same  facility  as  other  business  houses 
not  under  the  ban  and  blight  of  the  union  teamsters'  strike. 

The  contention  of  the  answering  defendants  that  there  is 
no  urgent  necessity  of  requiring  them  to  serve  complainants 
at  this  time  because  there  are  many  other  like  carriers  avail- 
able, is  without  either  force  or  merit,  for,  as  the  law  is  equal 
in  its  operation  upon  all  alike  such  other  carriers  if  applied 
to  might  upon  the  same  ground  refuse  to  serve  and  complain- 
ants would  be  without  relief. 

In  Smith  v.  Bates,  79  III.  App.  519,  the  court  said  on 
page  526:  '*  Appellee  may  have  had  a  remedy  at  law  but  in 
the  nature  of  things  it  could  not  have  been  as  full,  adequate 
and  complete  as  in  a  court  of  equity.  The  jurisdiction  in 
equity  attaches,  unless  the  legal  remedy,  both  in  respect  to  the 
final  relief  and  the  mode  of  obtaining  it,  is  as  eflBcient  as  the 
remedy  which  equity  would  afford  under  the  same  circum- 
stances." 

That  a  mandatory  injunction  is  an  appropriate  form  of  re- 
lief  in  cases  of  this  character  is  directly  held  in  Chicago^  B.  dk 
Q.  Ry.  V.  Burlington,  C.  B.  &  N.  By,,  34  Fed.  481,  supra,  and 
High  on  Injunctions,  3d  ed.  sec.  621a. 

The  court  held  in  Scofield  v,  BaUway  Co,,  43  Ohio  St. 
571,  that  where  plaintiff's  business  was  such  as  to  make  them 
frequent  shippers  and  that  a  continuous  series  of  shipments 
was  necessary  in  conducting  their  business  and  that  remedy 
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by  actions  at  law  would  result  in  a  multiplicity  of  suits,  the 
court  will  interefere  by  injunction.  The  condition  in  Ihe 
Scofield  case  is  analagous  both  in  fact  and  principle  to  the 
cases  now  before  the  court,  and  must  be  regarded  as  control- 
ling. 

To  a  like  effect  is  Toledo,  etc.  v,  Penn.  Co.,  54  Fed.  730, 
and  Tift  v.  Southern  Railway  Co.,  123  Fed.  789.  See  also 
Vincent  v.  C,  &  A:  Ry.,  49  111.  33;  Inter  Ocean  v.  Associated 
Press,  184  111.  438 ;  In  re  Lennon,  166  U.  S.  548. 

The  court  is  not  insensible  to  the  hardships  of  the  situation 
confronting  defendants,  probably  not  intentionally  of  their 
own  making.  They  may  be  victims  of  a  vicious  system  forced 
upon  them  by  a  growth  so  imperceptible  as  to  have  enmeshed 
them  in  its  toils  unawares,  yet  this  does  not  relieve  them 
from  the  performance  of  their  duty  to  the  public,  including 
these  complainants,  as  common  carriers,  so  long  as  they  choose 
to  remain  in  that  business.  They  are  charged  with  the  re- 
sponsibUities  which  the  law  casts  upon  them  to  the  same  ex- 
tent as  they  are  permitted  to  reap  the  fruits  of  their  en- 
terprise, responsibilities  which  can  be  neither  shirked  nor 
avoided.  If  in  the  upholding  of  the  law  in  the  conduct  of 
their  business  it  becomes  necessary  to  make  financial  or  other 
sacrifices,  however  burdensome  they  may  be,  the  law  demands 
that  they  be  made  to  the  utmost  essential  limit. 

Five  eases  are  heard  upon  bill,  answer  and  supporting  affi- 
davits, and  seven  oases  on  geiieral  demurrers  to  the  bill.  The 
demurrers  have  been  overruled,  and  a  temporary  mandatory 
injunction  is.granted  in  the  twelve  cases,  to  remain  in  force 
until  the  further  order  of  the  court.  Leave  is  given  demur- 
ring defendants  to  answer  the  "bill  within  ten  days.  Injunc- 
tion bonds  with  penalties  of  from  $5,000  to  $20,000  each  will 
be  required  as  heretofore  intimated. 

The  following  injunction  order  was  Issued  In  these  cases  on  July 
6.  1905: 

Now  comes  on  to  be  heard  the  bill  of  complaint  herein  and  de- 
fendant's answer  thereto  and  complainant's  a£Eldavlt  in  reply  and 
the  complainant's  moUon  for  a  temporary  injunction;  aad  the  court 
being  fully  advised  in  the  premises,  and  having  read  said  bill  of 
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complaint,  answer  and  affldaylt,  and  said  defendant  haying  had  due 
notice  hereof  and  being  now  present  in  open  court,  the  court  flnda 
that  it  has  Jurisdiction  of  the  subject-matter  hereof,  and  of  the  par- 
ties hereto;  and  that  said  complainant  is  entitled  to  a  temporary 
injunction  as  prayed  In  said  bill  of  complaint 

Wherefore,  the  premises  considered,  it  is  hereby  ordered,  adjudged 
and  decreed  that  said  defendant,  its  servants,  agents  and  employes,, 
and  each  and  every  of  them  be  restrained  and  enjoined  from  refus- 
ing to  transport,  haul,  oonyey  or  deliver  within  the  city  of  Chicago, 
in  said  Cook  county,  bundles,  parcels,  packages,  goods,  wares  and 
merchandise,  consigned  to  or  from  said  complainant,  or  to  be  deliv- 
ered to  or  received  from  the  place  or  places  of  business  of  Isaid  com- 
plainant within  said  city  of  Chicago  and  be  it  further  restrained 
and  enjoined  from  discriminating  within  said  city  against  said  com- 
plainant, or  the  goods,  wares  and  merchandise  bought,  sold  and 
dealt  in  by  said  complainant,  or  to  be  delivered  within  said  city,  to 
or  from  said  complainant's  said  place  or  places  of  business,  in  the 
city  of  Chicago,  state  aforesaid,  so  long  as  said  defendant  shall  re- 
ceive or  be  tendered  therefor  the  regular  and  usual  charges  received 
by  said  defendant  for  like  services. 

Said  bundles,  parcels,  packages,  goods,  wares  and  merchandise^ 
hereinbefore  referred  to,  are  those  which  are  to  be  delivered  by  said 
defendant  to  or  from  the  localities  and  routes  in  said  city  of  Chi- 
cago, in  which  said  defendant  in  the  regular  course  of  defendant's 
business  has  heretofore  made  deliveries  and  carriage  of  bundles, 
parcels,  packages,  goods,  wares  and  merchandise. 

And  that  said  temporary  injunction  shall  remain  in  full  force  and 
effect  until  the  further  order  of  this  court. 

That  said  complainant  shall  file  an  injunction  bond,  with  good 
.and  sufficient  surety,  conditioned  according  to  law  in  the  sum  of 
— ' —  dollars,  which  said  bond  is  now  here  In  open  court  presented, 
approved  and  filed. 

NOTE. 

An  appeal  to  the  appellate  court  of  the  first  district  was  taken  by 
the  defendant  in  the  case  of  Reid,  Murdoch  d  Co.  v.  Brink's  OMoago 
City  Express  Co.  (one  of  the  above  cases),  and  the  case  docketed  in 
the  appellate  court  No.  12,486,  October  term,  1905  (Brink's  Chicago 
City  Express  Co,  v.  Reid,  Murdoch  d  Co.)  The  appeal  was  taken 
under  the  statute  allowing  appeals  from  interlocutory  orders  con- 
cerning injunctions  and  receivers,  which  provides  that  such  appeal 
must  be  taken  within  thirty  days  from  the  entry  of  the  interlocutory 
order  or  decree  and  perfected  in  the  appellate  court  within  sixty 
days  from  the  entry  of  such  order  or  decree.    (Kurd's  1905  Statutes,. 
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p.  234.)  The  injunctional  order  waa  entered  on  July  6,  1905,  the  ap- 
peal bond  was  filed  on  July  15, 1905,  but  the  transcript  of  record  was 
not  filed  in  the  appellate  court  until  September  6,  1906,  which  was 
sixty-one  days  from  the  entry  of  the  order.  Bept,  4,  1905,  was  Labor 
Day  and  a  legal  holiday,  and  the  office  of  the  clerk  of  the  appellate 
ooort  was  not  open,  and  the  record  was  filed  the  following  day.  The 
sixtieth  day  thus  fell  upon  Labor  Day.  The  attorneys  for  appellee 
filed  a  motion  to  dismiss  the  appeal  in  the  appellate  court  on  the 
ground  that  the  appeal  was  not  perfected  within  the  time  required 
by  statute,  and  because  Labor  Day  is  a  holiday  only  for  the  pur- 
poses of  negotiable  paper.  The  appellate  court  of  the  first  district 
dismissed  the  appeal  taken  by  Brink's  Chicago  City  Express  Co.  on 
the  grounds  above  stated,  without,  however,  rendering  an  opinion. 

The  brief  of  authorities  presented  to  the  appellate  court  in  sup- 
port of  the  dismissal  of  the  appeal  is  as  follows: 

(1)  The  appeal  from  the  granting  of  the  temporary  injunction  not 
bavins:  been  perfected  in  the  appellate  court  within  sixty  days  from 
the  entry  of  the  injunctional  order  must  be  dismissed. 

BchilJo  V,  Anderson,  51  111.  App.  403;  Hartzell  v,  Warren,  77  111. 
App.  274;  Lawyers  Co-Op.  Pub,  Co.  v.  Chicago  Law  Book  Co.,  90  111. 
App.  425;  Alles  Plumbing  Co.  v.  Alles,  67  111.  App.  252,  254;  Coal 
Belt  Electric  Ry.  v,  Kayes,  207  111.  632,  634,  635;  Fonda  v.  Jackson, 
203  111.  113;  Coons  v.  Frost,  100  111.  App.  303,  305;  Bwafford  v, 
Rosenbloom,  189  111.  392;  Fairbank  v.  Streeter,  142  111.  226;  Chicago 
Bash,  etc.  Mfg.  Co.  v.  Bhaw,  39  111.  App.  260;  Jones  v.  Dunton,  5  111. 
App.  211. 

(2)  Though  the  sixtieth  day  (the  last  day  upon  which  the  tran- 
script of  record  could  be  filed)  fell  on  September  4,  1905,  which  was 
known  and  designated  as  Labor  Day,  still  appellant  did  not  have  the 
next  day,  i.  e,,  September  5,  within  which  to  file  such  transcript. 
Labor  Day  is  a  holiday  only  under  the  negotiable  instruments  act, 
which  nowhere  attempts  to  regulate  the  holiday  of  courts,  or  other 
legal  business  on  a  holiday.  Laws  of  Illinois,  1905,  page  332;  Ch. 
131,  sea  1,  sub.  sec.  11,  Kurd's  Revised  Statutes  111.  1905;  Bradley  v. 
Claudon,  45  111.  App.  326;  Glenn  v.  Eddy,  51  N.  J.  L.  255,  257;  Handy 
V.  Maddox,  85  Md.  54'r;  Crabtree  v.  Whiteselle,  65  Tex.  Ill;  20  End. 
PL  ft  Pr.  1205. 
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iSwperior  Court  of  Cook  County,    In  Clumeery.}} 

Blarette  H.  Olirtifl 

VB. 

Engine  P.  Palmer. 

(1903.) 

1.  Pabtnership — Compensation   of   Pabtnebs.      XSadh   partner    is 

under  obligation  to  devote  his  skill  and  effort  to  the  promo- 
tion of  the  business  of  the  firm.  In  the  absence  of  special 
agreemQnt,  one  partner  is  not  entitled  to  any  special  compensa- 
tion for  services  in  prosecuting  the  partnership  business,  even 
though  such  partner  has  greater  industry  or  ability  than  his 
co-partners. 

2.  Same — Suevhting  Pabtners.     The  same  rule  applies  as  to  the 

services  of  a  surviving  partner  as  between  him  and  the  repre- 
sentatives of  a  deceased  partner. 

3.  Same — ^Exteaordinabt   Services.      Where  a  surviving  partner 

renders  unusual  or  extraordinary  services  in  preserving  the 
partnership  estate,  or  where  the  surviving  partner  devotes  his 
whole  time  to  the  business  and  carries^  it  on  successfully,  he 
is  entitled  to  charge  a  reasonable  sum  for  his  services. 

Bill  for  partition  and  accounting.    Heard  before  Judge 
Jesse  Holdom  on  exceptions  of  defendant  to  master's  report. 
For  statement  of  facts  see  opinion. 
John  S.  Stevens,  for  complainant. 
McCordic  &  Sheriff,  for  defendant. 

HOLDOM,  J.: — 

This  cause  is  before  the  court  on  the  exceptions  of  defendant 
to  the  master's  report,  embracing  but  one  contention — ^that  of 
compensation  to  defendant  for  collecting  the  rents  of  the 
property  in  question  at  the  rate  of  five  per  cent  on  the  amount 
of  such  collections. 

In  the  year  1882  one  Hotchkin  and  the  defendant,  Palmer, 
were  partners,  carrying  on  the  business  of  dealers  in  cloaks, 
etc.,  and  from  the  partnership  moneys  bought  a  leasehold  es- 
tate for  twenty  years  in  the  premises  number  147  State  street 
in  the  city  of  Chicago.  In  the  year  1890  the  partnership  was 
dissolved  and  in  1896  Hotchkin  died. 
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Palmer  during  the  administration  of  Hotchkin's  estate, 
paid  one-half  of  the  income  to  his  administrator  but  did  not 
inventory  the  same  as  partnership  property.  After  the  settle- 
ment of  the  estate  of  Hotchkin,  Palmer  continued  to  collect 
the  rents,  and  disputes  having  arisen  between  himself  and 
complainant,  who,  as  an  heir,  acquired  one-third  of  the  inter- 
est of  Hotchkin,  she  filed  the  bill  herein  for  partition  of  the 
leasdiold  estate  and  for  an  accounting  from  Palmer.  Since 
the  filing  of  the  bill  the  leasehold  estate  has  ended  by  expira- 
tion of  the  term  of  the  demise.  The  only  matter  now  re- 
maining for  adjudication  is  the  accounting,  and  the  master  has 
found  that  $2,166'56  is  due  complainant,  which  sum  has  by 
order  of  court  been  paid  into  the  hands  of  the  clerk  of  the 
court  awaiting  the  determination  of  the  court  as  to  whom  the 
same  shall  be  paid.  Palmer  claims  out  of  the  fund  the  sum 
of  $1,064.36. 

The  leasehold  estate  was  a  chattel  real.  After  the  dissolu- 
tion of  the  firm  of  Hotchkin  &  Palmer  they  were  tenants  in 
common.  They  had,  long  prior  to  Hotchkin's  death,  ceased 
doing  business,  and  the  partnership  had  been  formally  dis- 
solved. But  treating  the  leasehold  estate  as  partnership 
assets,  upon  the  settlement  of  Hotchkin's  estate  his  heirs  and 
Palmer  became  tenants  in  common — although  whichever  con- 
tention is  technically  correct,  the  rights  and  duties  of  the  par- 
ties are  the  same. 

It  is  admitted  that  to  the  end  of  the  administration  of 
Hotchkin's  estate  Palmer  kept  charge  and  control  of  the 
leasehold  premises,  collected  the  income  and  paid  the  lawful 
charges  in  its  maintenance,  all  without  compensation  or  the 
making  of  any  daim  therefor.  It  is  urged  that  Palmer  ren- 
dered valuable  service  to  the  Hotchkin  heirs,  because,  forsooth, 
he  did  not,  as  he  might,  sell  the  leasehold  during  the  period 
of  administration,  which  being  a  time  of  financial  depression, 
the  heirs  would  have  been  deprived  of  a  large  amount  of 
mon^,  as  no  adequate  price  could  then  have  been  obtained 
for  it.  Granted.  What  would  be  the  result  to  Palmer  t  He 
must  sell  the  whole,  his  own  interest  included,  and  he  could 
not  purchase  at  his  own  sale.    He  would  suffer  equa]ly  in  such 
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a  sacrifice.  It  was  for  their  joint  interest  to  obtain  the  best 
financial  results  from  the  property.  A  loss  meant  a  loss  to 
each  and  all  alike,  and  a  profit  an  equal  benefit.  There  is  no 
pretense  of  any  express  agreement  to  compensate  Palmer  for 
his  services  by  any  of  the  parties  in  interest  as  heirs  of  Hotch- 
kin.  A  new  tenant  was  procured  after  Hotchkin's  death  and 
a  real  estate  brokerage  firm  paid  a  commission  of  $500,  which 
was  borne  equally  by  Palmer  and  the  Hotchkin  heirs.  It  is 
said  that  Palmer  by  his  efforts  saved  the  expense  of  attaching 
new  fire  escapes  to  the  building;  that  he  had  the  water  taxes 
rebated;  that  he  kept  down  the  real  estate  tax  upon  the  fee, 
etc. ;  and  while  undoubtedly  all  of  this  may  be  true,  yet  there 
was  no  more  skill  or  labor  required  in  working  for  the  financial 
gain  of  his  old  partner's  heirs  than  for  his  own. 

This  is  not  a  case  of  unusual  or  extraordinary  service  ren- 
dered by  a  surviving  partner  to  preserve  the  partnership  es- 
tate or  in  carrying  on  a  business  successfully  where  the  sur- 
viving partner  devotes  his  whole  time  to  it.  In  such  a  case 
compensation  should  be  paid  to  such  surviving  partner  and 
in  the  stating  of  the  account  he  should  be  permitted  to  charge 
a  reasonable  sum  for  his  services,  as  part  of  and  a  just  expense 
for  such  extraordinary  service.  Such  is  the  condition  found 
in  Maynard  v.  Richards,  166  111.  466.  The  service  rendered 
by  Palmer  was  the  ordinary  service  in  caring  for  the  lease- 
hold property  in  which  he  had  a  one-half  interest  until  it  de- 
termined by  efiBux  of  time.  He  took  the  burden  upon  himself 
voluntarily;  he  asked  no  heir's  co-operation,  neither  did  he 
request  the  assistance  of  the  administrator  of  Hotchkin 's  es- 
tate during  its  administration.  Upon  the  death  of  his  partner 
he  had  the  largest  individual  interest  to  protect,  and  it  was 
only  natural  that^  being  familiar  with  the  management  and 
knowing  its  needs,  and  being  personally  acquainted  with  all 
the  tenants,  that  he  should  continue  in  its  charge  and  care. 

In  Maynard  v,  Richards,  supra,  Richards  virtually  created 
the  fund  in  controversy,  upward  of  $100,000,  by  his  work, 
energy  and  ability,  extending  over  a  period  of  six  years,  and 
it  was  out  of  the  f  imd  thus  created  by  his  own  independent  ex- 
ertion, and  after  defeat  in  the  lifetime  of  his  partner,  that 
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he  was  awarded  compensation  for  such  extraordinary  and  suc- 
cessful service. 

In  ZeWs  Appeal,  126  Pa.  St.  329,  Zill,  thirteen  years  after 
his  partner's  death,  discovered  an  old  partnership  claim  which 
the  court  said  **was  not  merely  doubtful,  but  had  no  real 
foundation  in  either  law  or  equity."  Zill  prosecuted  the  claim 
with  energy  for  four  years  and  succeeded  in  settling  it  for 
$50,000,  and  for  such  remarkable  energy  and  extraordinary 
service  he  was,  as  he  ought  to  have  been,  allowed  compensa- 
tion in  an  accounting  with  the  heirs  of  his  deceased  partner. 

The  foregoing  cases  exemplify  what  the  law  regards  as  ex- 
traordinary service  entitling  the  surviving  partner  to  an  allow- 
ance therefor  out  of  the^  fund  recovered. 

The  services  of  Palmer  in  no  sense  come  within  the  excep- 
tion to  the  general  rule  which  inhibits  a  partner  **  charging 
the  firm  or  his  copartners  for  his  services  in  attending  to  the 
copartnership  business  unless  there  is  a  special  agreement 
among  the  partners  entitling  him  to  do  so.  In  the  absence  of 
such  an  agreement  the  law  will  not  imply  one  from  the  greater 
industry  or  greater  ability  of  any  one  partner.  Brownell  v. 
Steere,  128  111.  209.  The  reason  of  the  rule  is  that  each  part- 
ner is  under  obligations  to  devote  his  skill  and  efforts  to  the 
promotion  of  the  common  benefit  of  the  firm.  Lewis  v.  Mof- 
feti,  11  m.  392.  The  same  rule  applies  as  to  the  services  of  a 
surviving  partner  as  between  himself  and  the  representative 
of  a  deceased  partner.    Maynard  v,  Richards,  supra. 

Counsel  for  defendant,  Palmer,  contend  that  the  leasehold 
estate  was  partnership  property.  Conceding  such  contention 
to  be  correct  the  foregoing  authorities  are  in  point  and  conclu- 
sive against  Palmer's  claim. 

The  exceptions  of  Palmer  to  the  master's  report  will  be  and 
are  overruled,  and  a  decree  will  be  entered  directing  the  clerk 
of  this  court  to  pay  the  sum  of  $2,166.36  heretofore  deposited 
with  him  by  order  of  court  to  complainant  or  her  solicitor 
upon  demand. 
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(Circuit  Court  of  Cook  County.    In  Chancery.) 

Sigmund  Oppenheixner,  et  al« 

vs. 
George  Jacob  Sayer. 

(July  18,  1890.) 

1.  Contracts — ^Restraint   of   Trade.     Covenajits   In   restraint   of 

trade  generally  are  void,  because  contrary  to  public  policy,  but 
where  the  restraint  is  only  partial,  and  the  restriction  Is  rea- 
sonable, such  contracts  are  legal  and  will  be  enforced. 

2.  Same — Conhiacts  Embracing  EjNtire  State.    The  doctrine  of  the 

common  law  that  contracts  which  embrace  the  entire  kingdom 
or  state  are  void,  has  been  modified  by  the  later  decisions. 

3.  Consideration — ^Adbquacy  of.    At  law  a  consideration  of  even 

one  dollar  is  sufficient  to  support  a  contract.  The  court  can- 
not inquire  into  its  adequacy. 

4.  Same — Courts  of  Equity.    A  contract  good  at  law  is  good  in 

equity.  A  court  of  equity  will  inquire  into  the  adequacy  of  the 
consideration  only  when  the  contract  is  sought  to  be  specifically 
enforced,  and  the  inquiry  of  the  court  then  is,  whether  a  court 
of  equity  will  lend  its  aid  to  enforce  the  contract. 

5.  Employment    Contract — Reasonableness     of     Covenant.     An 

agreement  by  an  employe  not  to  engage  in  a  particular  business 
for  three  years  after  the  termination  of  his  employment  is  not 
unreasonable. 

6.  Same — ^Rules  ^Applicable.    On  an  application  for  an  injunction 

to  restrain  an  employe  from  violating  a  contract  not  to  engage 
in  a  particular  business  for  three  years  after  the  termination 
of  his  employment,  the  decisions  governing  courts  of  equity  as 
to  decreeing  specific  performance  of  contracts  should  control. 

7.  Specific  Performance — ^When  Not  Granted.     If  there  are  any 

circumstances  which  render  the  enforcement  of  a  contract  un- 
fair, harsh,  oppressive  or  inequitable,  specific  performance  will 
not  be  granted. 

8.  Same.    Where  an  inexperienced  employe  was  induced  to  sign  a 

contract  upon  the  representations  that  a  fellow  employe  had 
signed  a  similar  contract,  which  statement  was  false,  and  where 
the  contract  is  unfair  in  that  the  complainants  do  not  bind 
themselves  to  give  employment  to  the  defendant  except  from 
week  to  week,  and  do  not  bind  themselves  to  teach  him  the 
business,  or  the  secrets  of  such  business,  the  court  will  not  re- 
strain a  breach  of  such  contract  by  injunction.     In  order  to 
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have  such  contracts  enforced  they  must  not  be  unilateral  or 
one  sided.  They  must  be  fair  and  not  harsh  or  oppressive. 
9.  Sami>— Covenants  Not  to  ETngaoe  in  Business.  The  fact  tHat 
all  other  business  pursuits  are  open  to  an  employe  who  has 
agreed  not  to  engage  in  a  particular  business  does  not  affect 
the  reasonableness  of  the  covenant  This  is  a  good  answer  at 
law,  but  it  is  an  unconscionable  one  in  equity. 

Bill  for  injunction  to  restrain  an  employe  from  breaking^ 
his  contract  not  to  engage  in  business.  Bill  filed  January  19, 
1889.  Heard  before  Judge  Murray  P.  Tuley.  Case  No, 
70,972. 

Statement  of  facts. 

The  bill  alleged  that  the  complainants  were  a  partnership 
doing  business  in  Chicago  and  New  York ;  that  they  were  en- 
gaged in  the  business  of  manufacturing  and  selling  sausage 
casings  and  supplies  of  various  kinds  and  descriptions,  com- 
monly used  by  butchers  and  others  engaged  in  the  business 
of  buying,  selling  and  manufacturing  meats  and  meat  prod- 
ucts; that  needing  the  services  of  salesmen  to  carry  on  their 
business  they  employed  the  defendant  at  his  request,  to  act  as 
salesman  in  their  business  at  a  stipulated  salary,  such  hiring 
to  continue  as  long  as  it  was  mutually  satisfactory  to  the 
parties  thereto,  and  that  complainants  agreed  to  instruct  him 
in  the  said  business  and  impart  to  him  the  names  of  their 
customers  and  other  trade  secrets.  That  they  entered  into  a 
written  contract  with  said  defendant  as  follows: 

**This  agreement,  made  this  eighth  day  of  March,  1884,  at 
Chicago,  Illinois,  by  and  between  S.  Oppenheimer  and  Com- 
pany, a  firm  doing  business  in  the  City  of  Chicago,  Cook 
County,  Illinois,  also  in  the  City  of  New  York,  State  and 
County  of  New  York,  parties  of  the  first  part,  and  George 
Jacob  Sayer,  party  of  the  second  part,  Witnesseth: 

**  Whereas,  The  parties  of  the  first  part  are  engaged  in  the 
business  of  manufacturing  and  dealing  in  sausage  casings  and 
butchers'  supplies  in  which  said  business  are  certain  trade 
secrets  of  great  importance  to  the  parties  of  the  first  part. 

"And  whereas,  said  parties  of  the  first  part  have  employed 
in  said  business  said  party  of  the  second  part  and  while  so 
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employed  may  instruct  him  in  said  business,  and  impart  to 
him  such  trade  secrets, 

**Now,  in  consideration  of  said  employment  and  of  one  dol- 
lar to  him  in  hand  paid,  the  receipt  whereof  is  hereby  ac- 
knowledged, and  of  various  other  good  and  valuable  consid- 
erations to  him  thereunto  moving  said  party  of  the  second  part 
covenants  and  agrees  to  and  with  said  parties  of  the  first  part 
and  their  legal  representatives  that  he  will  never  disclose  or 
make  known  directly  or  indirectly  to  any  person  or  persons 
any  information  or  trade  secrets  concerning  or  in  any  wise 
relating  to  the  business  of  the  said  parties  of  the  first  part 
and  so  acquired  or  learned  by  him  as  said  employe  or  agent. 

**Said  party  of  the  second  part  further  covenants  and 
agrees  that  within  the  following  named  countries,  to-wit:  the 
States  of  Connecticut,  Georgia,  Louisiana,  Maryland,  Massa- 
chusetts, New  Jersey,  New  York,  Pennsylvania,  Bhode  Island, 
South  Carolina,  Illinois,  Indiana,  Michigan,  Ohio,  Wisconsin, 
Iowa,  Minnesota,  Tennessee,  and  the  Province  of  Ontario  in 
the  Dominion  of  Canada,  said  party  of  the  second  part  will 
not  for  himself  nor  for  any  other  person  or  persons,  directly 
or  indirectly,  engage  in  the  business  now  carried  on  by  said 
parties  of  the  first  part  for  the  period  of  three  years  from 
the  date  of  the  termination  of  said  employment 

''(Signed)         Geo.  J.  Sayer." 

That  at  the  time  said  contract  was  entered  into  the  said 
defendant  was  a  minor  but  upon  the  discovery  of  that  fact 
by  the  complainant  the  said  defendant  signed  a  confirmatory 
agreement  upon  the  attaining  of  his  majority. 

That  in  December,  1888,  the  said  defendant  left  his  em- 
ployment of  his  own  free  will,  and  such  hiring  thereupon  ter- 
minated; that  thereupon  said  defendant  entered  into  a  part- 
nership with  one  Nicholas  Wolf  in  the  city  of  Chicago  for 
the  purpose  of  selling  and  dealing  in  sausage  casings  and 
butchers'  supplies,  and  thereafter  did  engage  in  such  busi- 
ness in  violation  of  his  agreement,  and  attempted  to  deal 
with  the  customers  of  complainants  in  the  stat^  of  Illinois 
and  Wisconsin. 
'    That  while  in  the  employ  of  complainants  said  defendant 
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traveled  as  salesman  in  the  states  of  Illinois,  Michigan,  Min- 
nesota and  other  states,  and  complainants  believe  that  de- 
fendant will  attempt  to  engage  in  business  in  said  states  and 
sell  to  the  customers  of  complainants,  and  that  said  defend- 
ant has  acquired  a  knowledge  of  the  customers  of  complain- 
ants which  information  he  could  not  have  acquired  except  in 
the  employ  of  complainants,  and  that  such  knowledge  con^ 
stitutes  trade  secrets  in  the  business  of  complainants. 

That  the  damages  which  complainants  will  suffer  by  reason 
of  defendant's  breach  of  his  contract  are  difficult  and  ahnost 
impossible  of  ascertainment,  and  complainants  will  suffer  ir- 
reparable injury;  that  defendant  has  no  property  and  is  not 
worth  more  than  $2,000.00. 

The  prayer  of  the  bill  was  that  the  defendant  be  restrained 
''from  engaging  either  on  his  own  account,  or  as  salesman  or 
clerk  or  other  agent  for  another,  or  in  any  way,  directly  or 
indirectly  in  the  business  of  buying  and  selling  sausage  cas- 
ings or  butchers'  supplies  in  the  states  of  Illinois,  Wisconsin,. 
Michigan,  Ohio,  Missouri,  and  Minnesota  or  either  of  them, 
or  with  any  firm  or  corporation  doing  business  or  to  do  busi- 
ness in  the  same  line  of  trade,  business  or  manufacture  in  the 
said  states  or  any  of  them  until  the  24th  day  of  September, 
1891.'' 

A  preliminary  writ  was  issued  in  accordance  with  prayer 
of  the  bill.  The  defendant  answered,  proofs  were  taken  and 
the  case  was  heard  on  final  hearing.  The  defenses  interposed 
were  that,  first,  that  the  contract  was  procured  by  fraud,  and 
second,  that  it  was  contrary  to  public  policy  and  therefore 
void. 

The  answer  which  was  sworn  to  set  up  the  following:  *'This 
defendant  says  that  he  was  bom  on  the  23rd  of  April,  1864; 
that  at  the  time  of  the  signing  of  said  contract,  he  was  a 
minor,  but  the  fact  of  the  minority  was  not  spoken  of  at  the 
time  of  the  signing  of  said  contract. 

"This  defendant  further  answering,  says  that  on  or  about 
the  10th  day  of  April,  1886,  after  having  been  in  the  employ- 
ment of  said  firm  continuously,  he  signed  a  certain  document, 
called  in  said  bill  a  confirmatory  and  supplemental  contract^ 
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but  whether  said  contract  is  in  the  words  and  figures  as 
stated  in  said  bill  of  complaint,  this  defendant  is  not  advised, 
except  as  stated  therein,  because  this  defendant  was  not  fur- 
nished with  any  copy  of  said  contract. 

**This  defendant  avers  that  the  circumstances  surrounding 
the  execution  of  said  supplementary  contract  are  as  follows : 
Said  Oscar  Aberle  accidentally  became  aware  of  the  fact, 
through  conversation  between  this  defendant  and  said  Aberle, 
that  this  defendant  was  a  minor  at  the  time  when  he  signed 
the  first  document  set  fprth  in  said  bill  of  complaint.  He 
thereupon  immediately  insisted  to  this  defendant  that  it  was 
accessary  that  this  defendant  sign  another  contract  with  said 
firm,  by  reason  of  said  minority,  to  which  proposition  this 
defendant  objected,  and  he  was  thereupon  informed  by  said 
Aberle  that  such  was  the  rule  of.  the  house,  and  that  this  de- 
fendant must  sign  the  contract,  and  he  gave  this  defendant 
to  understand,  and  defendant  so  believed  from  such  conver- 
sation, that  unless  he  would  sign  such  contract  he  would  lose 
his  position  as  an  employe  of  said  firm.  This  defendant  was 
then  ready  to  go  out  on  the  road  and  attend  to  his  usual  busi- 
ness, but  by  reason  of  the  refusal  of  this  defendant  to  sign 
said  contract,  he  was  kept  around  the  office  of  said  firm,  doing 
nothing,  and  during  said  time  he  was  constantly  being  per- 
suaded by  said  Freund  and  said  Aberle  to  sign  said  contract. 
"This  defendant,  during  said  conversation  was  informed  by 
said  Aberle  that  all  other  employes  in  the  firm  had  signed 
such  contracts,  whereupon  this  defendant  asked  said  Aberle 
and  Freund  whether  one  Nicholas  Wolf,  who  was  then  and 
always  had  been  a  friend  of  said  defendant,  and  upon  whose 
advice  and  judgment  this  defendant  was  in  the  habit  of  rely- 
ing, had  signed  a  like  contract,  to  which  qiiestion  said  Aberle 
and  Freund  replied  that  he  had.  Said  Nicholas  Wolf  was 
then  absent  from  the  city  of  Chicago  and  could  not  be  con- 
sulted by  this  defendant  as  to  the  advisability  of  signing  such 
contract,  and  this  defendant  did  not  consult  any.  one  experi- 
enced in  such  matters,  whether  to  sign  such  a  contract,  and 
this  defendant  in  order  to  continue  in  said  employment,  and 
implicitly  relying  on  the  facts  stated  to  him  that  other  em- 
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ployes  of  said  firm,  and  partiddarly  said  Nicholas  Wolf  had 
signed  a  like  contract,  this  defendant  was  induced  by  said 
^berle  and  Freund  to  sign  said  contract,  but  he  was  then 
informed  by  said  Aberle  at  the  time  of  said  signing,  and  be- 
fore he  consented  finally  to  sign  the  same,  that  it  was  only  a 
matter  of  form,  that  it  would  amount  t(^nothing,  inasmuch  as 
said  firm  could  not  stop  this  defendant  from  going  elsewhere, 
and  he  then  referred  to  the  fact  that  one  John  B.  Rucker,  for- 
merly a  traveling  salesman  of  said  firm,  was  then  with  an  op- 
position firm  in  spite  of  a  like  contract  signed  by  said  Bucker 
with  said  firm.  In  view  of  these  explanations  and  represen- 
tations, and  relying  upon  them,  this  defendant  signed  said 
contract  and  continued  in  the  employ  of  said  firm  till  the  last 
few  weeks  of  December,  1888,  when  said  employment  was  ter- 
minated. 

**This  defendant  further  answering  says  that  at  the  time  of 
the  signing  of  said  second  contract,  the  first  contract  was  not 
read  by  this  defendant,  nor  was  it  read  to  him  by  said  com- 
plainants, or  by  any  of  them,  nor  did  this  defendant  have  in 
mind  the  particular  provisions  of  said  first  contract  signed  by 
him  in  1884,  and  this  defendant  while  at  that  time  inexperi- 
enced in  business  affairs,  had  his  anxiety  quieted  by  said  com- 
plainants by  the  statement  that  said  signing  was  a  mere  matter 
-of  form  and  amounted  to  nothing  anyhow,  and  that  such  im- 
pression was  upon  the  mind  of  this  defendant  when  he  went 
into  partnership  with  said  Nicholas  Wolf,  as  hereinafter  more 
fully  stated.'' 

I'he  allegations  of  the  answer  on  the  subject  of  public  policy 
were  as  follows: 

**This  defendant  further  says  that  the  business  of  buying 
and  selling  butchers'  supplies  and  sausage  casings  is  not  con- 
trolled by  said  firm  of  S.  Oppenheimer  &  Co.,  but  is  an  ex- 
tensive business  participated  in  by  over  ten  firms  in  the  city 
of  Chicago,  controlling  the  same  territory  which  is  controlled 
by  said  S.  Oppenheimer  &  Co.;  that. a  large  number  of  per- 
sons are  in  the  business  of  selling  butchers'  supplies  and  saus- 
age casings,  such  as  the  various  packers  of  the  city  of  Chi- 
•esgo,  located  at  the  stock  yards,  in  the  town  of  Lake;  that 
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there  is  a  large  competition  in  said  trade  at  the  present  time, 
and  has  been  for  several  years  past,  and  said  competition  is 
increasing  by  the  location  of  various  houses  engaged  in  the 
same  line  in  various  western  cities,  and  when  this  defendant 
engaged  in  said  business  in  copartnership  with  said  Nicholas 
Wolf,  he  was  willing  to  take  his  chances  in  said  competition 
with  new  and  old  houses  and  do  the  best  he  could  under  all 
circumstances  for  the  purpose  of  supporting  his  family. 

*'This  defendant  further  answering  says  that  he  has  no 
other  business  except .  the  business  herein  described,  out  of 
which  he  could  make  a  pleasant  living,  and  that  he  is  in  dan- 
ger of  losing  his  livelihood,  and  perhaps  the  benefit  of  his 
partnership  agreement  with  said  Nicholas  Wolf,  if  said  tem- 
porary injunction  be  continued. 

**This  defendant  further  insists  that  there  was  no  consid- 
eration for  such  contracts,  or  either  of  them;  that  even  if 
there  was  such  a  consideration,  said  consideration  was  inade- 
quate,  inequitable,  and  illegal,  and  therefore  void  in  law  and 
equity. 

''This  defendant  further  says,  that  during  his  entire  em- 
plojinent  with  said  firm  he  was  at  no  time  engaged  in  the 
manufacture  of  sausage  casings;  that  at  the  beginning  he 
was  engaged  principally  in  the  sale  of  sausage  casings ;'  that 
thereafter,  in  addition,  at  the  request  of  said  firm,  he  sold 
butchers'  supplies,  which  latter  tefm  comprises  butchers* 
tools,  fixtures,  engines  and  boilers,  water  motors,  refrigera- 
tors,'tanking  outfits,  safes  and  everything  which  may  be  used 
in  slaughter-houses  and  butcher  shops;  that  such  butchers' 
supplies,  in  more  or  less  quantity,  are  also  kept  in  every  hard- 
ware store  in  this  country,  and  are  commodities  handled  in 
other  branches  of  business;  that  sausage  casings  are  also 
handled  in  large  quantities  for  the  purpose  of  sale,  by  packing 
establishments  engaged  in  the  killing  of  domestic  animals. 

<<•  •  •  That  this  defendant  insists  that  the  provisions 
of  said  agreement,  set  forth  in  said  bill  of  complaint,  are  too 
indefinite  and  too  broad,  even  if  otherwise  legal,  to  receive 
the  countenance  of  a  court  of  equity;  and  this  defendant  in- 
sists that  it  is  his  right  to  be  relieved  from  said  inequitable 
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and  illegal  contract,  and  that  he  be  relieved  from  the  injunc- 
tion issued  by  this  honorable  court.    •    •    •     *' 

Prussing  &  Hutchins,  solicitors  for  complainant 

Moses  (6  Pam,  solicitors  for  defendant. 

TULEY,  J. — 

The  complainants,  doing  business  in  New  York  and  Chi- 
cago, selling  sausage  casings,  butchers'  supplies,  meat  and 
meat  products,  in  1884  employed  the  defendant,  then  about 
twenty  years  of  age,  as  a  traveling  salesman,*  at  a  salary  of 
seven  dollars  per  week  and  one  per  cent,  upon  all  sales  made 
by  him;  and  a  few  days  after  procured  from  the  defendant 
a  written  agreement,  in  substance,  that  in  consideration  of 
such  employment  and  of  one  dollar  and  other  good  and  suffi- 
cient considerations,  not  to  make  known  any  information  or 
trade  secrets  relative  to  the  business  of  complainants,  and 
that  neither  in  Illinois  and  eighteen  other  named  states,  nor 
in  the  province  of  Ontario,  Canada,  would  he,  directly  or  in- 
directly, engage  in  the  said  business  for  the  period  of  three 
years  from  the  termination  of  his  Employment. 

In  1886,  complainants  having  discovered  that  the  defend- 
ant  wsjs  a  minor  when  he  signed  the  agreement,  obtained  a 
new  agreement  or  contract  confirming  that  made  in  1884. 

In  December,  1888,  defendant  left  the  employment  of  com- 
plainants and  soon  thereafter  entered  into  a  partnership  with 
one  Wolf  in  the  city  of  Chicago  and  commenced  the  business 
of  dealing  in  sausage  casings  and  butchers'  supplies. 

Thereupon,  on  the  19th  of  January,  1889,  this  bill  was  filed' 
to  restrain  the  defendant  from  carrying  on  such  business  in. 
Illinois,  Wisconsin,  Michigan,  Ohio  and  Minnesota,  being  the* 
states  in  which  defendant  had  done  business  as  a  traveling: 
salesman  for  complainants. 

It  appears  to  be  admitted  that  the  first  contract  is  not 
binding  on  defendant  by  reason  of  his  being  a  minor  at  the 
time  of  its  execution,  unless  the  confirmatory  agreement  is 
binding  upon  him. 

Defendant  alleges  fraud  of  complainant  in  obtaining  the 
execution  of  the  confirmatory  agreement  of  1886. 
6 
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Much  evidence  was  taken  wMch  is  conflicting  and  irrecon- 
cilable. While  there  is  some  evidence  tending  to  show  mis- 
representations made  to  defendant  to  induce  him  to  sign  the 
agreement^  there  was  none  which  in  my  opinion  was  of  so 
material  a  character,  or  which  was  so  controlling  in  inducing 
defendant  to  sign  the  confirmatory  agreement  as  to  make  the 
contract  void  for  fraud.  It  is  contended  that  the  evidence 
shows  that  at  least  one  hundred  and  one  dollars  was  paid 
defendant  as  an  additional  consideration  for  his  signing  the 
last  agreement. 

I  find  from  the  evidence  that  the  defeL  Jant  signed  the  same 
under  a  threat  of  discharge  and  received  no  consideration 
other  than  a  continuation  of  his  weekly  employment  and  prob- 
ably the  one  dollar  mentioned  in  the  agreement. 

The  defendant  contends  that  the  contract  is  in  restraint  of 
trade  and  therefore  contrary  to  public  policy  and  void. 
Covenants  in  restraint  of  trade  generally  are  void  because 
contrary  to  public  policy,  but  where  the  restraint  is  only  par- 
tial, the  consideration  for  the  agreement  is  a  good  considera- 
tion, and  the  restriction  is  reasonable,  such  contracts  are  legal 
and  can  be  enforced. 

The  doctrine  of  the  common  law  that  contracts  in  restraint 
of  trade  which  embrace  the  entire  kingdom  or  state  are  void, 
has  been  much  modified  by  the  later  decisions  of  the  courts. 

Justice  Bradley  in  Oregon  Steam  Navigation  Company  v, 
Winsor,  20  Wallace,  64,  67,  well  claims  that  **This  country  is 
substantially  one  country,  especially  in  all  matters  of  trade 
and  business,  and  it  is  manifest  that  cases  may  arise  in  which 
it  would  involve  too  narrow  a  view  of  the  subject  to  condemn 
as  invalid  a  contract  not  to  cany  on  a  particular  business 
within  a  particular  state,"  and  that  "Cases  must  be  judged 
according  to  their  circumstances,  and  can  only  be  rightly 
judged  when  the  reason  and  grounds  of  the  rule  are  carefully 
considered." 

In  the  modem  method  of  doing  business,  by  means  of 
traveling  salesmen,  a  business  ceases  to  be  local  or  confined 
to  any  one  state,  but  the  whole  territory  traversed  by  the 
traveling  salesman  becomes  the  territorial  limits  of  the  busi- 
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nesB.  A  covenant  not  to  do  business  within  such  limits  may 
not  be  any  more  against  public  policy  than,  formerly,  a  cove- 
nant not  to  do  business  in  a  certain  town  or  city. 

The  methods  of  modem  convenience  in  the  transaction  of 
business  have  done  away  with  the  reason  of  the  rule  founded 
upon  territorial  limitations. 

In  the  Diam(md  Match  Case,  106  N.  Y.  473,  the  covenant 
included  all  the  United  States  except  one.  It  was  held  valid. 
Be<U  V,  Chase,  31  Mich.  491,  is  also  a  very  strong  case  upon 
this  point. 

It  is  contended  that  the  consideration,  which  was  only  an 
agreement  to  employ  the  defendant  by  the  week  at  certain 
wages  and  the  one  dollar  mentioned  in  the  contract,  was  in- 
adequate and  therefore  the  contract  is  void. 

At  law  the  consideration — even  that  of  one  dollar — ^is  a 
valuable  consideration  and  sufficient  to  support  a  contract — 
sufficient  to  support  this  as  well  as  any  other  contract.  If 
the  parties  considered  the  employment  and  the  one  dollar  a 
reasonable  and  adequate  consideration,  it  is  not  for  the  court 
to  say  that  it  was  unreasonable  or  inadequate.  To  hold 
otherwise  it  appears  to  me  would  be  to  make  the  contract 
rest  npon  the  business  capacity  and  intelligence  of  the  court 
as  compared  with  that  of  the  complaining  party.  It  is  an 
old  saying  that  the  law  does  not  attempt  to  give  any  man 
brains  or  business  sense. 

A  contract  good  at  law  should  be  good  in  equity.  The  only 
time  a  court  of  equity  will  inquire  into  the  adequacy  or  suf- 
ficiency of  the  consideration  is  when  the  contract  is  sought 
to  be  specifically  enforced,  directly  or  indirectly,  and  the  in- 
quiry of  the  court  then  is  not  as  to  the  validity  of  the  con- 
tract, but  whether  the  court  of  equity  will  lend  its  aid  to  en- 
force it. 

The  restriction  as  to  the  length  of  time  (three  years)  for 
which  defendant  bound  himself  not  to  engage  in  the  business, 
is  not  unreasonable.  I  do  not  understand  defendant's  coun- 
sel as  contending  that  it  is. 

The  only  remaining  question  is,  should  a  court  of  equity 
give  its  aid  towards  the  enforcement  of  this  contract?    It 


84  CiBCUiT  Courts  op  Illinois. 

appears  to  me  that  the  decisions  goveming  courts  of  equity 
as  to  decreeing  the  specific  performance  of  contracts  should 
control  this  case.  The  application  of  complainant  to  this 
court  is  that  this  court  decree  that  the  defendant  specifically 
perform  his  contract  by  decreeing  a  perpetual  injunction 
against  his  breaking  it.  In  other  words, — that  he  abstain 
from  going  into  and  doing  the  business  which  by  the  contract 
he  agreed  he  would  abstain  from  for  three  years.  It  is  the 
only  specific  performance  of  the  contract  by  the  defendant 
which  this  .court  could  decree. 

There  are  no  trade  secrets  in  this  business  to  be  divulged, 
and  it  is  only  by  the  competition  of  the  defendant  in  business 
that  complainants  can  be  injured. 

Pomeroy,  in  his  work  on  the  Specific  Performance  of  Con- 
tracts says: 

"It  may  be  laid  down  as  a  general  proposition  that  if  there 
is  any  circumstance  or  fact  connected  with  the  preliminary 
negotiation  •  •  •  with  the  relations  of  the  parties  or 
conduct  of  the  plaintiff  which  renders  the  enforcement  un- 
fair, harsh  or  inequitable  upon  the  defendant,  such  specific 
performance  will  be  refused;  and  to  produce  such  a  result 
there  need  have  been  no  intentional  dishonesty  or  unfairness, 
although  in  a  great  majority  of  instances  the  design  to  over- 
reach or  obtain  an  undue  advantage  exists."  •  •  • 
'  **The  concealment,  suppression  or  neglect  to  disclose  any 
fact  during  the  negotiation  which,  if  known,  could  have  rea- 
sonably affected  the  result,  although  not  amounting  to  such 
fraudulent  concealment  as  would  furnish  ground  for  a  re- 
scission, will  induce  the  court  to  withhold  its  equitable  rem- 
edy.'*    (Pomeroy,  sees.  183,  184.) 

In  this  case  I  found  that  in  order  to  induce  defendant  to 
sign  the  contract,  one  of  the  complainants  did  represent  to 
him  that  Nic  Wolf,  a  fellow-employee,  a  friend  of  defendant 
and  upon  whom  he  was  known  to  rely  for  counsel  and  advice, 
had  signed  a  similar  contract.  This  was  false,  and  while  not 
such  a  misrepresentation  as  would  be  material  and  enable  the 
defendant  to  have  a  rescission  of  the  contract,  this  court. 
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which  abhors  deceit  and  false  representations,  whether  ma- 
terial or  not,  can  not  look  favorably  upon  an  application  for 
the  enforcement  of  a  contract  obtained  by  such  means. 

"Not  only,"  says  Pomeroy,  **must  the  agreement  be  fair 
and  reasonable  in  its  terms  and  its  surrounding  circumstances; 
it  is  a  well  settled  doctrine  that  its  specific  execution  must 
not  be  oppressive." 

That — ** every  unfair  contract  is  unconscionable  and  hard." 

"The  oppression  and  hardship,  therefore,  which  fall  within 
the  scope  of  the  doctrine  may  result  from  the  unequal,  un- 
conscionable provisions  of  the  contract  itself." 

In  this  case  the  defendant,  a  boy  of  twenty,  uneducated 
and  ignorant  to  an  extent  that  he  could  with  diflSculty  read 
writing,  applied  for  work  to  complainants,  who  employed 
him  by  the  week  at  $7  per  week,  and  one  per  cent,  commis- 
sion upon  sales.  He  is  asked  to  sign  this  contract,,  and  with- 
out reading  it,  does  so,  or  if  he  did  read  it,  was  scarcely 
capable  of  comprehending  its  meaning.  Under  this  contract 
complainants  do  not  bind  themselves  to  give  him  employment 
beyond  week  to  week,  do  not  bind  themselves  to  teach  him  the 
business  or  the  secrets,  if  any,  of  such  business,  but  exact  from 
him  a  mortgage  upon  his  liberty  of  action  and  practically 
upon  his  means  of  livelihood,  for  three  years.  If  he  should 
continue  in  the  emplojrment  long  enough  to  learn  the  busi- 
ness, he  is  made  to  agree  in  effect  that  for  an  employment  for 
one  week  he  will  not  pursue  a  certain  line  of  business  for  a 
term  of  three  years  after  his  discharge.  It  is  true  he  aflBrmed 
this  contract  two  years  or  more  thereafter,  when  of  full  age, 
but  he  did  it  under  a  threat  of  discharge  and  upon  a  false 
representation  that  his  friend,  upon  whose  judgment  he  re- 
lied, had  signed  a  similar  one.  The  consideration  for  the 
confirmatory  agreement  was  the  continuation  of  the  same 
weekly  employment,  and  one  additional  dollar.  Is  it  fair,  is 
it  a  reasonable  contract  as  between  men  of  large  business  and 
contract  experience,  educated  and  intelligent  men,  and  a  boy 
of  twenty  or  twenty-two,  ignorant,  uneducated,  seeking  wages 
unon  which  to  live?    Is  it  fair  that  such  men  should  exact 
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from  such  employe  a  coyenant  by  which  he  surrenders  for 
three  years  his  ** business  freedom"  a^i  to  following  the  busi- 
ness which  may  have  required  years  to  kam  t 

It  is  said,  however,  that  all  other  business  pursuits  and 
trades  were  open  to  him.  That  is  a  good  answer  at  law,  but 
is  an  unconscionable  one  in  equity. 

I  do  not  want  it  to  be  understood  that  no  contracts  of  this 
nature  will  be  enforced  in  equity.  But  in  order  to  have  them 
enforced  it  must  appear  that  they  are  not  practically  unilat- 
eral, or  all  on  one  side.  The  employer  must  agree  to  do 
something,  must  give  an  adequate  consideration ;  the  contract 
must  be  fair,  not  harsh  or  oppressive,  in  order  to  obtain  an 
injunction  which  will  restrain  a  party's  business  freedom  and 
which  will  operate  more  or  less  in  restraint  of  trade. 

It  is* alleged  that  the  defendant  is  insolvent,  and  that  in  a 
suit  at  law  the  damages  are  not  capable  of  ascertainment. 
The  circumstances  may  give  a  court  of  equity  jurisdiction  to 
enforce  contracts  of  this  nature  which  are  fair  and  reason- 
able, not  one  sided  in  their  covenants,  obtained  in  a  fair,  not 
oppressive  manner,  and  not  founded  upon  deceit  or  misrep- 
resentations. But  this  is  not  such  a  contract,  and  the  fact 
that  the  remedy  is  not  adequate  does  not  make  it  the  duty  of 
this  court  to  enforce  contracts  which  do  not  possess  these 
qualifications,  and  the  enforcement  of  which  would  be  against 
equity  and  good  conscience. 

The  complainants  must  seek  their  remedy  at  law,  and  the 
injunction  herein  granted  must  be  dissolved  and  the  bill  dis- 
missed for  want  of  equity  without  prejudice  to  the  complain- 
ant's legal  remedy. 

Defendant  moved  the  court  for  leave  to  file  suggestion  of 

damages. 

NOTa 

A. 

Injunction  to  Prevent  Breach  of  Contract  for  Personal  Sbrv- 
XCEs  AND  TO  Restrain  Employes  from  Soliciting  CusTOBfERS,  Dis- 
closing Trade  Secrets,  etc.    Validitt  of  Contkacts,  etc. 

Injunction  will  not  He  to  restrain  an  employe  from  working  for 
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a  rlyal  concern  In  violation  of  bis  contract  nnlecM  his  services  are 
tmiqne  and  extraordinary.  Kesiler  v,  ChappeTle,  77  N.  T.  S.  285 
(wine  aaleeman);  atone  Cleaning  d  Pointinff  Union  v.  Russell,  77 
N.  T.  S.  1049  (stone  cleaning  and  pointing  workman) ;  Jewelry  Co, 
V.  O'Brien,  70  Mo.  App.  432  (jewelry  saJesman) ;  Lithographic  Co,  v. 
Crane,  12  N.  T.  S.  834  (skilled  lithograpker) ;  Johnston  Co,  v.  Hunt, 
21  N.  T.  8.  314,  66  Hon,  504  (advertising  solicitor).  Rogers  v.  Rog- 
ers, 58  Conn.  356,  20  AU.  467«  18  Am.  St.  Rep.  278  (cutlery  sales- 
man, agent  and  manager) ;  Burnley  v,  Ryle,  91  Cku  701,  17  S.  E.  986 
(insurance  solicitor).  See  also  vol.  4  Pomeroy,  B)q[uity  Jnrisp.,  3rd 
ed.«  sec.  1343;  Pomeroy,  Specific  Performance,  2nd  ed.,  sec.  24. 

In  Universal  Talking-Machine  Co,  v,  English,  69  N.  T.  S.  813,  34 
Misc.  342;  it  was  held  that  equity  would  not  enjoin  an  employe  hav« 
Ing  special  knowledge  or  skill,  unless  it  was  affirmatively  shown  that 
such  skill  cannot  be  supplied  Xfj  others. 

Injiinction  will  lie  where  the  services  are  unique  and  extraordi- 
nary. LunHey  v.  Wagner,  1  DeGex,  MacN.  &  Grordon,  604  (singer) ; 
Hoyt  17.  Fuller,  19  N.  Y.  S.  962  (danseuse);  Duff  v.  Russell,  14  N.  Y. 
S.  134,  16  N.  Y.  S.  958,  133  N.  Y.  6Z3, 31  N.  E.  1  (actress);  Daly 
V,  Smith,  38  N.  Y.  Super.  Ct  168,  49  How.  Pr.  150  (actress).  This 
decision  contains  a  full  review  of  the  authorities.  McCaull  v.  Bra- 
ham^  16  Fed.  37  (actress).  See  note  to  above  case  on  pp.  42-49. 
Metropolitan  Exhibition  Co.  v.  Ward,  9  N.  Y.  S.  779  (ball-player) ; 
Pratt  V.  Montegriffo,  10  N.  Y.  S.  903  (singer) ;  Carter  v.  Ferguson, 
58  Hun,  569,  12  N.  Y.^  S.  580  (actor) ;  Canary  v.  Russell,  30  N.  Y. 
S.  122,  9  Misc.  558  (actress);  Fredricks  v.  Mayer,  13  How.  Pr. 
566  (actor) ;  Philadelphia  Ball  Club  v.  Hallman,  47  Leg.  Int.  130, 
8  Pa.  Co.  Ct.  57  (ball-player);  American  Association  Ball  Club  of 
Kansas  City  v.  Pickett,  8  Pa.  Co.  Ct  232  (ball-player);  Montague  v. 
Flockton,  L.  R,  16  Eq.  189  (actor) ;  Cort  v.  Lassard,  18  Ore.  221,  22 
Pac  1054,  17  Am.  St  Rep.  1054,  6  L.  R.  A.  653  (acrobat) ;  Metropol- 
itan Exh.  Co,  V.  Swing,  42  Fed.  198^  7  U  R.  A.  381  (ball-player); 
Philadelphia  Ball  Club  Limited  v.  Lajoie,  202  Pa.  210,  51  Atl.  973, 
90  Am.  St  Rep.  627,  54  Cent.  L.  J.  446,  58  L.  R.  A.  227  (ballplayer) ; 
Qrimston  v,  Cunningham,  L.  R.  (1894)  1  Q.  B.  D.  125  (actor). 

In  the  cases  of  The  Columbus  Baseball  Club  v,  Reiley,  25  Week. 
L.  B.  385,  s.  c.  11  Ohio  Dec.  272;  American  Baseball  A  Athletic  Ex- 
hibition Co.  V,  Harper,  54  Cent  L.  J.  449,  and  Harrisburg  Baseball 
Club  V.  Athletic  Association,  8  Pa.  Ca  Ct  337,  injunctions  were  de- 
nied in  the  case  of  baseball-players  on  the  ground  that  the  services 
were  not  unique  and  extraordinary.  See  also  H.  W.  Oossard  Co.  v. 
Crosby,  109  N.  W.  483  (Iowa). 

In  Philadelphia  Ball  Club  Limited  v.  Lajoie,  supra,  it  was  held 
that  to  authorize  an  injunction,  it  is  not  necessary  that  the  em- 
ploye's services  be  of  such  a  character  that  it  is  impossible  to  re> 
place  them;  it  is  sufficient  if  they  are  of  such  a  unique  character. 
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and  display  such  a  special  knowledgre,  skill  and  ability  as  to  render 
them  of  peculiar  value  to  the  employer  and  difficult  of  substitution. 

In  H.  W.  Gossard  Oo.  v.  Croahy  (lowa^  Oct  1906),  109  N.  W.  483, 
the  authorities  are  reviewed  at  length  and  it  is  held  that  in  the  ab- 
sence of  an  express  covenant  not  to  work  for  another  in  a  contract 
for  personal  services,  equity  will  not  aid  the  enforcement  of  such 
contract  by  restraining  the  employe  from  working  for  others.  It 
is  also  held  that  even  where  there  is  an  express  covenant  not  to 
work  for  others,  injunction  will  not  be  granted,  except  where  the 
services  are  special,  unique,  unusual  and  extraordinary,  or  of  an 
intellectual  character  which  render  such  services  of  peculiar  value. 
In  that  case  the  defendant  was  employed  to  sell  a  front  lace  corset 
and  to  give  lectures  pertaining  to  physical  culture.  The  services 
were  alleged  to  be  unique,  requiring  a  cultured  salswoman  of  strong 
individuality,  with  good  address  and  ability  as  a  lecturer,  which 
requirements  the  employe  was  alleged  to  possess.  It  was  held  that 
such  services  were  not  unique  and  extraordinary. 

In  Broohlyn  Base  Ball  Club  v.  McGuire,  116  Fed.  782  (C.  C.  B.  D. 
of  Pa.),  an  injunction  was  denied  in  the  case  of  a  ball-player,  for 
the  reason  that  the  contract  contained  a  provision  that  the  same 
might  be  terminated  upon  ten  days'  notice. 

In  Welty  v.  Jacobs,  171  111.  624,  it  was  held  that  the  manager  of 
a  theatrical  company  could  not  enjoin  the  proprietor  of  a  theater 
from  refusing  to  fumish  his  theater,  stage  hands,  etc,  nor  from 
letting  the  theater  to  another  company,  as  such  a  contract  cannot 
be  affirmatively  specifically  enforced. 

In  Robertson  v.  Montgomery  Baseball  Ass*n,  141  Ala.  348,  37  So. 
388,  it  was  held  that  a  bill  would  not  Ue  to  restrain  defendants 
from  seeking  an  injunction  to  restrain  complainants  from  playing 
baseball.    See  vol.  60  Cent  L.  J.  93. 

'  See  also  upon  the  subject  in  general  note  in  vol.  90  Am.  St  Rep. 
646  and  in  vol.  54  Cent  L.  J.  451. 

As  to  whether  an  injunction  will  lie  in  the  absence  of  an  express 
covenant  see  H.  W,  Gossard  v.  Crosby  (Iowa  1906),  109  N.  W.  483, 
where  the  authorities  are  reviewed.  See  also  Butler  v,  Galletti,  21 
How.  Pr.  465;  Welty  v,  Jacobs,  171  111.  624;  Whitwood  Chemical  Co, 
V.  Eardman,  L.  R,  (1891)  2  Ch.  Div.  416. 

In  Hahn  v.  Concordia  Society,  42  Md.  460,  an  injunction  was  de- 
nied where  the  employment  contract  provided  for  stipulated  dam- 
ages in  case  of  a  breach  by  the  employe. 

B. 

Solicitation  of  Customers  and  Discloscbb  of  Tkads  Sbcbets. 
In  Cahill  v.  Madison,  94  111.  App.  216,  it  waa  held  that  equity 
would  interfere  by  injunction  to  restrain  an  employe  from  attempt- 
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ing  to  take  away  or  solicit  the  customers  of  his  employer  in  violation 
of  his  contract. 

In  Hoops  Tea  Co,  v.  Dorsey,  99  111.  App.  181,  it  was  held  that  in- 
junction would  lie  to  restrain  a  solicitor  and  salesman  from  solicit- 
ing the  customers  of  his  employer  in  violation  of  his  contract. 

But  in  India  Tea  Co.  v.  Peterson,  108  111.  App.  16,  it  was  held,  in  a 
similar  case,  that  an  injunction  would  not  be  granted  where  the  con- 
tract was  otherwise  unfair  and  unconscionable,  or  harsh  and  op- 
jpresslve. 

In  Thum  v.  Tioczynski,  114  Mich.  149,  72  N.  W.  140,  it  was  held 
that  one  who  is  given  employment  by  a  manufacturer  whose  proc- 
esses of  manufacture,  methods,  and  machinery,  are  kept  secret  from 
the  public,  upon  the  agreement  that  he  will  not  use  the  information 
imparted  to  him,  in  the  course  of  his  employment,  for  his  own  bene- 
fit, or  communicate  it  to  strangers,  will  be  enjoined  from  breaking 
his  agreement  The  case  contains  a  thorough  review  of  the  deci- 
sions. 

And  in  Salomon  v.  Hertz,  40  N.  J.  Eq.  400,  it  was  held  that  an  in- 
junction would  He  to  restrain  'an  employe  from  divulging  certain 
processes  of  manufacture,  in  violation  of  his  agreement  with  his 
employer.  The  injunction  was  denied  in  so  far  as  it  was  sought  to 
prevent  the  employe  from  making  known  where  or  from  whom  the 
employer  buys  his  materials,  or  to  whom  he  sells  his  goods,  or  the 
prices  at  which  he  buys  or  sells,  in  violation  of  his  agreement.  Such 
an  agreement  will  be  construed  as  limited  to  the  term  of  service. 

In  Harrison  v.  Glucose  Co,,  116  Fed,  304  (C.  C.  A.,  7th  Cir.),  it 
was  held  that  an  employe  would  be  restrained  from  violating  a 
covenant  not  to  divulge  trade  secrets,  etc.  A  large  number  of  de- 
cisions are  referred  to  in  the  decision  of  the  court. 

C. 

VAiiDTTT  OF  Contracts  not  to  Knteb  into  Similar  Employment. 

The  rule  (Point  A,  supra)  that  injunction  will  not  lie  to  restrain 
an  employe  from  working  for  a  rival  concern,  unless  his  services 
are  unique  and  extraordinary,  apparently  has  no  application,  where 
the  employe  covenants  that  he  will  not  engage  in  a  similar  business 
or  in,  the  service  of  a  competitor  for  a  reasonable  period  of  time 
after  the  termination  of  his  employment.  Such  a  covenant  is  valid 
and  will  be  enforced. 

In  Carter  v.  Ailing;,  43  Fed.  208  (C.  C.  N.  D.  of  111.),  it  was  held 
that  a  contract  between  a  manufacturing  corporation,  whose  busi- 
ness extends  throughout  the  United  States  and  Canada,  and  one  of 
its  traveling  salesmen,  who  had  been  in  its  employ  for  several  years, 
whereby  he  agrees  not  to  enter  the  service  of  any  business  competi- 
tor of  the  corporation,  for  three  years,  after  leaving  its  service,  is 
valid,  and  an  injunction  was  awarded.  A  large  number  of  cases, 
both  American  and  English,  are  reviewed. 
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But  in  Ehrman  v,  Bartholomew,  L.  R.  (1898)  1  Ch.  Dlv.  671,  a 
traveler  for  the  plaintiffs,  a  firm  of  wine  merchants,  agreed  to  devote 
the  whole  of  hid  attention  and  time  to  the  business  of  the  plaintiffs, 
and  not  directly  or  indirectly  to  engage  or  employ  himself  in  any 
other  business  wltli  any  other  person  than  the  plaintiffs  for  a  term 
of  ten  years.  The  traveler  having  left  the  plaintiffs'  employ  and  en- 
tered that  of  another  firm,  the  plaintiffs  moved  for  an  injunction  to 
restrain  him  from  engaging  in  any  other  business,  and  from  acting 
as  a  traveler  for  any  other  firm  of  wine  merchants,  during  the  term 
of  ten  years.  Held,  that  the  negative  stipulations  in  the  contract 
were  unreasonable  and  ought  not  to  be  enforced,  and  that  the  ap- 
plication must  therefore  be  refused. 

It  was  held  also  that  the  plaintiffs  might  enforce  those  provisions 
of  the  contracts  relating  to  the  solicitation  of  plaintiffs'  customers, 
or  the  supplying  of  such  customers  with  goods,  etc,  and  that  in 
this  respect  the  contract  was  severable. 

And  in  Sternberg  v.  O'Brien,  48  N.  J.  Eq.  370,  22  Ati.  348,  it  is 
held  that  an  agreement  not  to  enter  a  particular  employment  is 
valid  where  the  contract  is  restricted  to  a  particular  business,  but 
otherwise  it  is  bad.  And  where  it  is  not  alleged  that  the  defendant 
occupied  a  position  of  special  confidence,  or  acquired  knowledge  of 
the  complainant's  business  secrets  and  methods,  which  he  may  use 
so  as  to  benefit  a  rival,  and  where  the  length  of  time  the  defendant 
remained  in  the  complainant's  employ  is  so  short  that  he  could  not 
have  acquired  the  slightest  Influence  over  the  complainant's  custom- 
ers, the  injunction  will  be  denied. 

It  was  also  held  that  where  an  employe  agrees  that  he  will  not 
enter  the  employ  of  any  rival  of  his  employer  "in  any  capacity," 
this  will  be  construed  to  mean  in  any  capacity  in  the  particular  busi- 
ness carried  on  by  the  employer. 

And  in  Harrison  v.  Glucose  Co.,  116  Fed.  304  (C.  C.  A.,  7th  Cir.), 
it  was  held  that  a  covenant  by  an  employe  not  to  engage  in  the  same 
business  during  the  term  of  his  employment,  within  a  radius  of 
1,500  miles  from  the  city  of  Chicago,  was  not  in  restraint  of  trade, 
and  would  be  enforced  by  injunction. 

But  in  Harding  v.  Olucose  Co,,  182  111.  551,  a  similar  contract  be- 
tween vendor  and  vendee  was  declared  void. 

In  Underwood  v.  Barker,  1  Ch.  Div.  (1899)  300,  it  was  held  that 
a  contract  in  which  the  defendant  entered  into  a  covenant  that  he 
would  not,  for  the  space  of  one  year  after  leaving  his  employment, 
carry  on  the  same  business  as  his  employer,  or  enter  into  the  serv- 
ice of  any  person,  in  the  same  line  of  business,  in  either  the  United 
Kingdom,  France,  Belgium,  Holland,  or  in  the  Dominion  of  Canada, 
was  a  valid  and  enforceable  contract,  and  not  in  restraint  of  trade, 
and  that  the  breach  of  such  contract  would  be  restrained  by  injunc- 
tion. 
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(Circuit  Court  of  Cook  County.    In  Chancery,)* 

The  Werner  Company 

vs. 

W.  B.  Conkey  Company,  et  al. 

(Becember  8,  18^3.) 

BnaiiTEss  Plans  aito  Sysi^hs  —  Injunction  Against  Use  or.. 
The  oomplalnants  commenced  Issuing  in  serial  ];>arts  a  port- 
folio of  sights  and  scenes  of  the  world.  These  parts  were  is- 
sued and  distributed  under  contract  by  certain  newspapers  In 
exchange  for  coupons  clipped  from  such  newspapers.  This 
plan  was  originated  by  the  complainants  and  proved  to  be  a 
great  success.  The  defendants  thereafter  Issued  a  similar  book 
and  adopted  substantially  the  same  plan  in  doing  its  business. 
The  parts  were  not  copyrighted  and  the  original  pictures  were 
purchased  in  the  open  market.  Held,  there  being  no  copyright, 
trade-mark  or  trade  name  involved,  that  a  court  of  equity  would 
not  grant  relief,  as  there  can  be  no  proprietary  rights  merely 
in  a  plan  of  doing  business. 

Motion  to  dissolve  injunction.  Heard  before  Judge  Oli- 
ver H.  Horton.  Injunction  dissolved.  For  statement  of  facts- 
see  opinion. 

Partridge  dt  Partridge,  A.  M.  Pence  and  Newman  &  North-- 
rup,  for  complainant. 

Moran,  Kra^s  &  Mayer,  for  defendant. 

HORTON,  J. : — 

In  this  case  of  the  Werner  Company  v,  W.  B,  Conhey  Corn- 
pony,  ei  al. — amotion  to  dissolve  injunction — counsel  will  of 
eonrse  bear  in  mind  that  there  is  a  very  large  record,  that 
elaborate  arguments  continuing  for  several  days  were  eon* 
eluded  last  night,  and  that  therefore  the  court  has  had  no 
time  to  prepare  a  written  opinion.  Like  most  oral  opinions 
it  will  probably  be  too  lengthy.  I  think,  however,  I  can  ex- 
press my  views. 

September  15th,  1893,  the  complainant  commenced  issuing 
in  serial  parts  under  the  title  **John  L.  Stoddard's  Portfolio 
of  Photographs  of  Famous  Cities,  Scenes  and  Paintings,"  the- 
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book  owned  by  the  defendant  entitled  *' Glimpses  of  the 
World,  or  photographs  prepared  under  the  supervision  of 
John  L.  Stoddard."  The  book  has,  including  the  blanks, 
some  550  pages,  and  about  265  cuts,  and  is  to  be  issued  in 
sixteen  parts. 

October  28th,  1893,  the  defendant  commenced  issuing  i?i 
serial  parts  under  the  title  "Sights  and  Scenes  of  the  World, 
A  series  of  magnificent  photographic  views,  embracing  the 
world  of  nature  and  art,'*  the  book  which  it  then  owned  en- 
titled ''Sights  and  Scenes  of  the  World,"  which  embraced 
some  700  pages,  including  the  blanks,  and  some  345  cuts. 
And  is  to  be  issued  in  twenty  parts. 

This  bill  was  filed  November  27th.  The  mode  of  doing  busi- 
niess  adopted  by  complainant  was  to  negotiate  a  contract  with 
publishers  of  newspapers  to  furnish  these  serial  parts  and  to 
furnish  cuts  and  the  matter  for  various  advertisements  in  the 
newspapers.  The  ** parts"  are  sold  on  what  is  known  as  the 
coupon  system,  by  the  newspapers.  That  is,  a  certain  num- 
ber of  coupons  cut  out  of  a  newspaper  will  entitle  the  holder 
of  those  coupons,  by  paying  four  two-cent  stamps,  to  one  of 
these  parts.  The  complainant  claims  to  have  originated  this 
"plan"  of  doing  business.  The  defendant  pursued  substan- 
tially the  same  plan  in  doing  its  business.  The  plan  has 
proved  to  be  a  great  success.  The  sales  by  both  parties  are 
such  as  impress  the  court  as  being  almost  incredible.  Some 
six  or  seven  millions  of  these  parts  have  been  sold  by  the  two 
parties  up  to  the  time  of  the  filing  of  the  bill;  and  the  de- 
fendant sold  inside  of  four  weeks  between  three  and  four 
million  copies  on  contracts.  I  do  not  understand  they  are 
all  delivered  yet.  This  shows  that  the  scheme  or  plan  or  de- 
vice— this  mode  of  doing  business — ^whatever  you  see  fit  to 
call  it — ^has  been  a  great  success.  Complainant  commenced 
about  six  weeks  before  the  defendant  did.  Originally  both 
of  the  books  were  copyrighted.  There  is  no  copyright  upon 
the  parts  as  such,  as  I  understand  it.  It  is,  however,  con- 
ceded in  this  case,  that  there  is  no  copyright  involved  on 
either  side,  that  there  is  no  trade  mark  involved  on  either  side, 
and  no  trade  name  involved. 
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The  complainant  claims  protection  in  a  court  of  equity  of 
a  property  right  consisting  of  good-will,  plan  of  doing  busi- 
ness,  mode  of  advertising,  selling  a  book  in  parts  on  the  eou- 
I)Oii  system  through  the  newspapers,  etc.,  making  up  what  it 
oalls  its  whole  ''plan  for  doing  business."  The  similarity 
wMch  it  is  claimed  the  defendant  adopted  aside  from  tho^ 
general  plan  of  doing  business,  and  as  furnished  me  by  one 
of  the  counsel  for  complainant,  is:  1,  the  color  of  the  covers ^ 
2,  the  number  and  size  of  the  pictures ;  3,  the  style  of  the  pic- 
tures ;  4,  the  nimiber  of  pictures  in  each  part ;  5,  style  of  de- 
scriptive matter;  6,  quality  of  paper;  7,  size  of  the  sheets; 
8,  mode  of  advertising  (A,  full  page;  B,  three  columns;  C,. 
two  columns) ;  9,  by  the  payment  of  postage  stamps;  10,  is- 
suing the  same  in  series. 

The  complainant  did  not,  and  I  think  does  not,  claim  to 
have  originated  the  plan  of  procuring  and  printing  in  half- 
tones, etc.,  photographs  of  the  sizes  here  used,  nor  of  printing 
on  both  sides  of  the  paper,  nor  of  the  descriptive  words 
printed  beneath  the  picture ;  nor  is  it  claimed  that  the  photo- 
graphs from  which  these  half-tone  pictures  are  made  were 
taken  by,  or  at  the  expense,  or  under  the  immediate  direction 
of  complainant.  The  originals  were  purchased  in  the  open 
market.  It  is  evident  from  the  book  which  has  been  offered  in 
evidence  here — entitled  *  *  Scenes  From  Every  Land,  over  500 
Photographic  Views" — ^that  none  of  these  features  which  I 
have  just  mentioned  are  new — strictly  so.  The  cuts  in  that 
book  are  printed  on  both  sides  of  the  paper,  are  similar  in 
size,  have  similar  descriptive  matter,  etc.  Schepp's  book, 
which  has  also  been  offered  in  evidence,  is  in  many  respects 
very  similar.  It  has  a  different  size  page  or  cut,  but  in  many 
respects  it  is  very  similar. 

In  so  far  as  complainant's  claim  is  not  based  upon  original 
plans  or  matter  it  cannot  receive  the  protection  of  a  court  of 
equity.  And  if  it  be  true,  as  argued  by  one  or  more  of  the 
counsel,  that  both  of  these  parties  are  ** pirates,"  using  the 
word  in  a  legal  sense,  no  relief  can  be  granted.  The  court 
cannot  interfere  at  the  instance  of  one  imitator  for  the  sole 
benefit  of  another.    Defendant  has  nowhere  used  the  same 
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imprint  complainant  has  used.  The  imprints  upon  the  com- 
plainant's works  are  upon  the  book,  "Photo  Publishing  Com- 
pany," and  upon  the  parts,  **  Published  weekly  by  Educa- 
tional Publishing  Company,  Chicago."  The  imprint  on  de- 
fendant's book  is  ''George  W.  Ogilvie  &  Company,  Publish- 
►ers,  334  Dearborn  Street,  Chicago,  Illinois,"  and  upon  its 
parts,  **W.  B.  Conkey,  Publishers,  Chicago."  Nowhere  is  the 
imprint  of  complainant  upon  any  of  the  books  or  productions 
of  defendant.  There  is  no  evidence  or  indication  upon  the 
■complainant's  book  or  parts  that  it  has  any  interest  whatever 
in  either  the  Photo  Publishing  Company  or  the  Educational 
Publishing  Company.  There  may  be  something  in  some  of 
the  *'ads"  about  that,  'but  I  have  not  discovered  it;  nor  is 
there  any  evidence  as  to  whether  the  Educational  Publishing 
Company  or  the  Photo  Publishing  Company  is  incorporated, 
or  is  a  firm.  There  is  a  statement  in  the  bill,  or  it  was  stated 
in  argument,  I  am  unable  at  this  moment  to  say  which,  that* 
these  are  simply  imprints  that  the  complainant  has  put  upon 
its  publications. 

There  is  no  evidence  in  the  case  that  any  one  has  been 
actually  deceived.  That  defendant  adopted  the  plan  and  sim- 
ilarity of  parts,  similarity  of  advertisements  and  general  plan 
of  doing  business,  etc.,  can  hardly  be  doubted.  If  defendant 
had  a  legal  right  so  to  do  this  injunction  must  be  dissolved. 
This  court  cannot  deal  with  moral  rights,  or  obligations,  or 
duties,  nor  can  it  deal  with  business  morals  or  business  ethics 
or  business  courtesies. 

There  can  be  no  proprietary  rights  in  a  "plan  of  doing 
business ' '  separate  and  distinct  from  any  other  matter.  There 
cannot  be  any  proprietary  rights  in  simply  a  mode  of  doing 
business. 

It  is  practically  conceded  on  the  part  of  complainant  that 
its  right  to  maintain  this  bill  does  not  rest,  and  could  not  be 
maintained  upon  any  one  point  of  imitation.  The  right  it 
claims  lies  in  the  fact  that  the  defendant  has  adopted  its  plan 
as  a  whole  by  imitating  the  parts,  so  called,  and  the  advertise- 
ment and  the  coupon  plan,  etc.  I  do  not  recall  a  case  in  the 
books  in  which  an  injunction  has  been  sustained  where  there 
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was  neither  a  trade  mark  nor  a  trade  name  (in  either  the 
name  of  the  producer  or  the  article  produced,  or  place  of  pro- 
duction) ;  where  there  was  no  evidence  of  any  actual  damage 
to  complainant,  or  that  any  one  has  been  deceived  or  de- 
frauded by  the  alleged  piracy.  Without  quoting  it  I  will  re- 
fer to  2  High  on  Injunctions,  3d  ed.,  sec.  1086,  as  defining 
this  principle  substantially  as  I  understand  it  to  be  in  the 
books.  A  large  number  of  authorities  have  been  cited,  and 
what  little  I  can  do  in  reviewing  these  authorities  must  be 
from  memory,  substantially  so.  Cases  in  2  Abbott's  Practice, 
N.  S.,  459  (Maisell  v.  Flanagan),  Enoch  Morgan's  Sons  Co. 
V.  Schwachofer,  5  Abbott's  New  Cases,  265,  and  Enoch 
Morgan's  Sons  Co,  v.  Troxcll,  89  N.  Y.  292,  are  what  are 
called  the  '*Sapolio  case^."  In  the  one  case  the  word  **Sa- 
phia"  was  adopted  in  place  of  the  word  **Sapolio."  These 
words  resemble  each  other  much  more  to  the  eye  than  they 
do  to  the  ear.  In  the  court  below  an  injunction  was  sustained. 
One  of  these  cases  went  to  the  supreme  court  of  appeals  of 
New  York  and  was  reversed.  The  same  language  substan- 
tially was  used  by  the  court  in^oth  of  the  Nisi  Prius  cases. 
The  interference  there  was  alleged  to  be  in  the  size  and  form 
of  package,  that  they  were  both  wrapped  in  tin  foil,  that 
they  both  had  an  ultra-marine  blue  band  around  them  with 
gold  letters  printed  thereon,  etc.  They  were  substantially 
the  same  except  the  words  **Sapolio"  and  **Saphia."  But 
it  appears  in  those  cases  that  the  manufacturers,  Enoch  Mor- 
on's Sons,  had  been  long  using  and  had  established  this 
+rade  mark  or  trade  nanfe  ''Sapolio." 

The  case  of  McLean  v.  Fleming,  96  TJ.  S.  245,  is  in  regard 
to  the  manufacture  or  rather  the  mode  of  putting  up  *' dress- 
ing" as  it  is  called  by  some  of  the  books — ^Dr.  McLean's  pills. 
There  the  court  held  that  there  was  a  great  similarity  in  the 
red  seal  on  top  of  the  boxes,  same  size  and  kind  of  boxes,  and 
same  band  around  the  boxes,  the  name  being  similar,  etc.,  and 
held  that  these  constituted  a  trade  mark  which  had  been 
pirated.  The  cases  of  Estes  v.  WUliams,  21  Fed.  189,  and 
Estfs  V,  Worthingion,  31  Fed.  156,  were  what  are  known 
as  the  ''Chatterbox  cases."     Some  years  ago  I  had  occasion 
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to  know  about  those  cases  and  was  employed  in  connection 
with  bills  filed  in  this  district  against  parties  for  pirating 
that  work,  or  pirating  by  productions  called  "Chatter- 
box." Those  cases,  I  think,  if  I  recollect  them  correctly,  turn 
almost  entirely  upon  the  word  ** Chatterbox"  as  a  trade  mark, 
as  applied  to  juvenile  productions.  I  have  not  read  them  for 
years.  I  think  that  is  so — as  a  trade  name  or  trade  mark. 
In  the  Pairbank's  Scales  case  that  is  reported  in  14  Blatch- 
ford,  337  (Fairbanks  v.  Jacobus,  Fed.  Cas.  No.  4,608),  there 
was  a  very  marked  similarity,  absolute  reproduction,  or  sub- 
stantially so.  Yet  the  court  held  that  it  was  not  an  infringe- 
ment. There  is  the  case  of  Broham  v.  Bustard,  1  Hemming 
&  Miller,  447,  which  is  known  as  the  ''Excelsior  White  Soft 
Soap  case."  There  the  infringement  or  piracy  was  enjoined 
upon  the  basis  that  "Excelsior"  was  a  trade  mark  or  trade 
name ;  that  the  owner  had  established  a  right  to  it  and  could 
not  be  interfered  with,  and  that  the  defendant  had  pirated 
that  name.  Substantially  the  same  is  the  "Birthday  Text 
book"  case,  Mack  v,  Petter,  L.  R.  14  Eq.  431,  41  Law  Journal 
Rep.  Chancery  781. 

Reference  has  been  made  to  the  Elgin  Watch  case  which  is 
reported  in  the  Legal  News  of  December  24th,  1892,  page  142 
{Elgin  Nat.  Watch  Co,  v.  Eppenstein),  I  have  some  fa- 
miliarity with  that  case.  That  opinion  does  not  refer  to  all 
of  the  facts  of  course.  A  number  of  watch  cases  were  pro- 
duced having  the  mark  "Elgin  Watch  Case"  on  them,  and 
a  large  number  of  affidavits  showing  where  dealers  and  pur- 
chasers had  been  actually  deceived. 

There  are  two  cases  in  the  supreme  court  in  this  state,  the 
first  being  Candee  &  Co,  v,  Deere  (fe  Co.,  54  111.  439.  That 
is  what  is  known  as  the  "Moline  Plow  case."  Without  at- 
tempting to  review  that  case  except  from  memory,  the  com- 
plainant claimed,  I  think,  a  trade  mark  or  trade  name  in  the 
words  "Moline  Plow."  Something  like  that.  I  may  not  be 
technically  accurate,  but  plaintiffs  there  had  not  always  used 
that  name  on  the  plows  which  they  had  sent  out,  and  the 
court  held  substantially  that  a  mere  declaration  that  they 
claimed  it  as  a  trade  mark  or  name  was  not  sufficient.    That 
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IS  one  feature  of  that  case.  The  court  also  defined  a  trade 
mark,  what  it  is,  etc.  I  will  not  attempt  to  review  these  de- 
tails, gentlemen.  You  are  too  familiar  with  them.'  The  116 
ID.  137,  is  the  case  of  Ball  v,  Siegel.  The  difference  there 
was  in  the  name  of  the  proprietor  preceding  the  words 
'^Health  Preserving  Corset,"  the  one  being  ''Ball's  Health 
Preserving  Corset,"  and  the  other  ''Schilling's  Health  Pre- 
serving Corset,"  if  I  remember  correctly.  There  it  was  held 
that  it  was  not  a  piracy,  they  not  being  sufficiently  similar. 
These  are  all  the  cases  that  it  seems  to  me  necessary  to  refer 
to.  I  refer  to  them  for  one  thing,  to  show  that  in  every  in- 
stance a  trade  mark  or  trade  name  was  the  point  in  the  case, 
and  to  show  also  that  there  must  be  such  a  similarity  as  to 
amount  to  actual  deceit  or  evidence  that  there  has  been  actual 
fraud  upon  the  public. 

This  is  a  very  peculiar  business.  Neither  of  the  parties  sell 
directly  to  what  we  may  call  the  consumers.  There  is  no  evi- 
dence that  any  proprietor  of  any  newspaper  has  been  de- 
ceived. No  one  claims  that.  The  contracts  which  have  been 
produced  show  that  they  specifically  describe  what  the  parties 
are  buying,  or  what  they  are  contracting  to  buy.  These  parts 
are  not  laid  before  a  purchaser  as  books  ordinarily  are  in  a 
store  where  he  might  be  deceived  in  picking  up  one  for  the 
other.  They  are  not  presented  to  the  customer  in  that  way 
at  all.  They  are  sold  by  a  coupon  system.  Those  coupons 
and  the  advertisements  in  regard  to  them  do  not  in  any  way 
show  this  similarity  that  is  urged  here  of  color  of  cover,  and 
an  these  various  details.  It  is  difficult  to  see  how  the  public 
can  be  mislead  or  deceived  as  to  a  thing  they  never  see  so  far 
as  that  deception  might  be  based  upon  observation.  They 
buy  simply  from  the  coupons,  and  they  get  what  the  coupons 
advertise  are  to  be  furnished.  The  main,  or  perhaps  I  should 
say  the  prominent  thing  in  the  complainant's  "ads"  and  title 
page  is  the  word  "Stoddard,"  or  the  name  "John  L.  Stod- 
dard." Take  the  cover  and  title  page  of  complainant's  book, 
and  the  name  "John  L.  Stoddard"  is  only  inferior  in  promi- 
nence and  size  to  the  words,  "Glimpses  of  the  World."  The 
printed  cover  of  the  complainant's  parts,  the  first  words  on  it,. 
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except  some  of  the  smaller  words  as  to  the  series,  etc.,  are 
'*  John  L.  Stoddard's  Portfolio  of  Photographs."  On  the  in- 
side of  the  back  cover,  substantially  the  most  prominent  letters 
are  John  L.  Stoddard.  His  lectures  and  his  ability  are  there 
described.  Not  only  that  but  the  first  cut  in  the  book  is  Stod- 
dard's portrait,  keeping  the  idea  of  ** Stoddard"  before  the 
public.  And  it  was  undoubtedly  a  very  taking  thing,  a  very 
taking  idea  to  keep  it  prominent.  It  is,  perhaps,  the  most 
prominent  thing  in  its  ''ads." 

Take  the  first  full  page  '*ad."  It  commences,  **A  Trip 
Around  the  World  with  John  L.  Stoddard."  That  is  kept 
prominent.  There  is  a  cut  of  him  upon  that  full  page  "ad," 
on  a  pedestal  of  honor  I  think,  or  something  of  that  kind,  and 
*' Stoddard"  is  kept  forward  all  the  way  through.  It  strikes 
me  as  a  very  sagacious  mode  of  advertising,  very  shrewd. 
The  defendants,  however,  do  not  use  that  cut,  nor  the  name 
''Stoddard"  anywhere  in  any  of  their  advertisements  I  think 
except  the  one  that  was  charged  to  have  been  published  by 
and  with  the  cognizance  or  approval  of  the  defendant  in  the 
Minneapolis  Journal.  The  evidence  here  shows  that  the  mo- 
ment that  was  brought  to  its  attention,  the  defendant  repudi 
ated  it  by  wire  and  ordered  it  stopped  and  by  letter  notified 
the  publishers  that  they  must  not  use  any  such  advertisement 
This  would  negative  the  idea  of  an  intention  in  that  way  to 
pirate  this  name. 

There  are  some  of  the  smaller  features,  perhaps,  that  I 
need  not  call  attention  to.  The  colors  are  undoubtedly  sub- 
stantially similar;  whether  it  was  intended  to  simulate  or  not, 
it  has  been  done.  But  the  title  page  of  the  parts  is  so  very 
different  that  it  does  not  seem  to  me  that  any  book  buyer 
would  be  deceived  if  he  was  looking  at  them.  The  defend- 
ant's "parts"  have  a  lai^e  telescope  which  is  a  prominent 
thing  on  the  cover,  with  parties  looking  through  it,  or  pur- 
porting to  do  so.  In  the  advertisements  the  defendant  un- 
doubtedly uses  the  same  sizes  with  new  matter  in  each  issue 
of  the  paper.  But  it  did  one  thing  that  the  complainant 
did  not.  It  issued  what  it  calls  a  "Supplement,"  which  is 
one  of  the  full  pages  of  one  of  the  parts  printed  on  both  sides, 
showing  the  size  and  kind  of  cut,  etc.,  at  the  top  of  which 
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is  printed  in  the  one  now  before  me,  "Sights  and  Scenes  of 
the  World.  Supplement  to  the  Detroit  Journal,  Detroit, 
]VIiehigan,  November  18th,  1893."  All  of  them  which  have 
been  shown  to  me  are  the  same  except  the  name  of  the  paper 
and  the  date.  That  is  a  thing  that  is  not  adopted  by  the  com- 
plainant. 

In  this  kind  of  business  neither  of  these  parties  can  have 
any  competitor  in  the  same  city  or  town  under  their  mode 
of  contracting.  Now  if  this  injunction  is  sustained,  then  no 
newspaper  can  issue  or  sell  a  similar  publication  in  parts  in 
any  city  or  town  where  the  complainant  has  made  a  contract. 
In  other  words,  the  complainant  has  a  monopoly  of  the  whole 
bnsiness.  The  plan  of  doing  business,  if  subjected  to  the 
proprietary  right  and  sustained  as  such,  is  a  monopoly.  It 
seems  to  me  that  complainant's  claim  may  be  called  a  '* trade 
right"  as  well  as  any  other  name  that  I  think  of.  It  is  new, 
but  I  am  not  prepared  to  say  but  that  such  a  right  might,  un- 
der certain  circumstances,  be  sustained  by  a  court  of  equity. 
I  do  not,  however,  see  how  it  can  be  sustained  in  this  case. 

A  trade  mark  is  defined  by  our  supreme  court  in  the  54th 
Illinois  in  the  case  of  Candee  v,  Deere,  and  I  will  only  read 
the  syllabus  now  (54  111.  439).  **A  trade  mark  is  the  name, 
sjonbol,  figure,  letter,  or  deface  adopted  and  used  by  a  manu- 
facturer or  merchant  in  order  to  designate  the  goods  he  man- 
afactures,  or  sells,  and  distinguish  them  from  those  manufac- 
tured or  sold  by  another,  to  the  end  that  they  may  be  known 
in  the  market  as  his,  and  thus  enable  him  to  secure  such  profits 
as  result  from  a  reputation  for  superior  skiU,  industry  and 
enterprise.  It  must  be  so  clear  and  well  defined  as  to  give 
notice  to  others.  It  must  be  attached  to  the  manufactured 
article,"  etc. 

Now  a  "trade  right"  must  have  some  of  the  defining  fea- 
tures, some  of  the  rights  or  merits  that  underlie  a  trade  mark 
or  a  trade  name.    In  either  case  it  must  be  adopted  and  used. 

The  plan  of  doing  business  being  eliminated,  there  is  noth- 
ing left  to  support  this  case  that  can  be  a  matter  of  copyright 
or  trade  right.  I  see  no  cause  but  to  conclude,  as  I  have  some- 
what reluctantly,  that  this  injunction  must  be  dissolved. 
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(CirciUt  Court  of  Oook  County.) 

People  ez  rel.  McCarroU,  et  aL 

VB. 

Henry  J.  Mohr,  et  aL 

(June  16,  1902.) 

1.  Mandaicus  Not  Granted  to  Compel  Public  Officers  to  E>nfobce 

THE  Laws.  Certain  residents  of  the  village  of  Harlem  pre- 
sented a  petition  for  a  writ  of  mandarMU,  alleging  tbat  gam- 
bling, betting  and  gaming  were  going  on  wltbln  the  limits  of 
the  Tillage  of  Harlem,  and  particularly  at  the  race  track  In  that 
village,  in  violation  of  the  laws  of  the  state  of  Illinois  and  of 
the  village  ordinance  of  Harlem,  and  that  the  chief  of  police, 
the  president  of  the  village  and  the  village  board  of  trustees, 
though  often  notified  of  the  aforesaid  violations  of  the  laws 
and  ordinances,  refused  to  enforce  said  laws  and  ordinaiices, 
and  suppress  gambling,  betting  and  gaming  within  the  village 
limits;  a  peremptory  writ  of  mandamus  was  prayed  for  against 
the  president  of  the  village  of  Harlem,  the  trustees  and  the 
chief  of  police  "commanding  them  and  each  of  them  that  they 
perform  their  respective  and  co-operative  duties  of  their  re- 
spective public  village  offices  of  the  said  village  of  Harlem  and 
take  such  action  and  Institute  such  proceedings  as  are  neces- 
sary to  enforce  the  police  laws  and  ordinances  of  the  said  vil- 
lage of  Harlem,  and  the  laws  of  the  state  of  Illinois  against 
gambling,  betting  and  gaming  within  the  limits  of  the  said 
village  of  Harlem."  Held,  that  mandamus  was  not  the  proper 
remedy,  and  that  a  writ  of  mandamus  could  not  be  issued  for 
such  a  purpose,  because  for  the  court  to  undertake  to  exercise 
the  power  of  controlling  matters  of  this  nature  would  be  to 
Ignore  the  other  powers  of  the  government,  the  executive  and 
the  legislative,  and  to  usurp  and  put  into  the  court's  own  hand 
all  the  powers  given  to  all  the  officers  of  government.  It  would 
be  practically  to  substitute  the  court  for  all  other  officers  and 
would  result  in  judicial  tyranny. 

2.  Mandamus  Will  Not  Issue  to  Compel  Public  Otficialb  to  do 

Theib  Dutt  GicNERALLT.  Mandamus  is  not  issued  to  command  a 
public  official  generally  to  do  his  duty  and  to  comply  with  the 
law  of  the  land.  His  duty  is  fixed  by  the  statute;  the  statute 
commands  and  it  is  his  duty  to  obey  the  commands  of  the  stat- 
ute. Mandamus  can  only  issue  to  command  the  performance  or 
the  doing  of  a  specific  act,  not  that  the  officer  shall  perform  all 
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I  -       , 

his  duties,  or  perform  all  the  acts  required  by  his  office,  1>ut  that 
he  shall  perform  some  specified  act 
3.  PowEB  Am)  Duty  cf  Jxtdoe.    It  was  never  intended  that  a  judge 
in  a  court  of  law  should  be  the  governing  power.    His  duty  is 
to  construe  the  law,  and  administer  it. 

Petition  for  a  writ  of  mcmdamus.  Circuit  court  of  Cook 
county,  Gen,  No.  228,408.  Heard  upon  demurrer  to  the  pe- 
tition. 

Z>.  8.  Wentworth,  attorney  for  petitioner. 

Frank  Little  and  Maran,  Mayer  &  Meyer ^  for  respondents. 

TULBT,  J.: — 

It  must  be  conceded  that  a  petition  for  mandamus  of  the 
scope,  breadth  and  general  purpose  of  the  one  now  presented 
is  an  anomaly  in  the  jurisprudence  of  this  city.  No  case  has 
been  cited  where  a  like  writ  was  ever  asked  for,  and  no  prece- 
dent furnished  where  a  writ  so  broad  in  its  scope  or  anything 
near  it  was  ever  granted.  The  decision,  then,  must  be  in  re- 
gard to  the  petition  now  before  the  court,  upon  the  general 
principles  governing  courts  and  governing  the  issuing  of  a 
writ  of  mandamus;  it  cannot  be  placed,  as  stated,  upon  prece- 
dents or  any  decisions  directly  in  point. 

Certain  residents  of  the  village  of  Harlem,  property  own- 
ers and  voters,  some  half  dozen  in  number,  present  this  peti- 
tion, the  substance  of  which  is  that  gambling,  betting  and 
gaming  are  going  on  within  the  limits  of  the  village  of  Har- 
lem, and,  particularly,  at  and  about  the  race  track  in  that 
village,  and  that  the  criminal  laws  of  the  state  and  the  ordi- 
nances of  the  village  are  being  openly  and  publicly  violated ; 
that  these  petitioners,  or  some  other  persons,  I  believe  these 
petitioners,  notified  the  chief  of  police  of  the  village  of  Har- 
lem, also  the  president  of  the  village  and  village  board  of 
trustees,  that  open  and  public  gambling  has  existed  during 
an  entire  day  at  the  Harlem  race  track  within  the  limits  of 
the  city  of  Harlem,  county  of  Cook  and  state  of  Illinois,  con- 
trary to,  and  in  open  defiance  of,  both  the  laws  and  ordi- 
nances of  the  alpresaid  village  of  Harlem,  and  of  the  laws 
of  the  state  of  Illinois. 
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* 'Therefore,  to  this  notorious  breach  and  utter  disregard 
of  the  aforesaid  laws  and  ordinances  within  and  in  the  vicin- 
ity of  the  said  Harlem  race  tracks  and  also  to  your  neglect 
of  duty  in  regard  to  the  enforcement  of  the  said  laws  and 
ordinances  against  gambling,  within  the  limits  of  the  said 
village  of  Harlem,  your  attention  is  hereby  called." 

The  petition  prays  for  what?  "That  a  peremptory  writ  of 
mandamus  issue"  against  certain  persons.  The  bare  reading 
of  the  prayer  of  the  petition  will  not  only  show  that  it  is  un- 
precedented in  its  prayer,  but  that  it  goes  to  an  extent,  as  far 
as  the  exercise  of  judicial  power  is  concerned,  hardly  dreamed 
of  by  any  one.  *'Your  petitioners  pray  that  a  peremptory 
writ  of  mandamus  issue  against  Henry  J.  Mohr,  president  of 
the  village  of  Harlem,"  against  the  trustees  (naming  them), 
against  the  captain  of  police,  **  commanding  them  and  each 
of  them  that  they  perform  their  respective  and  co-operative 
duties  of  their  respective  public  village  offices  of  the  said  vil- 
lage of  Harlem  and  take  such  action  and  institute  such  pro- 
ceedings as  are  necessary  to  enforce  the  police  laws  and  ordi- 
nances of  the  said  village  of  Harlem,  and  the  laws  of  the 
state  of  Illinois  against  gambling,  betting  and  gaming  within 
the  limits  of  the  said  village  of  Harlem." 

What  it  asks  for  is  already  commanded  by  the  law  of  the 
land,  and  their  village  ordinances. 

I  am  not  aware  that  mandamus  ever  was  issued  to  command 
a  public  official  generally  to  do  his  duty  and  to  comply  with 
the  law  of  the  land.  His  duty  is  fixed  by  the  statute;  the 
statute  commands  and  it  is  his  duty  to  obey  the  commands  of 
the  statute. 

The  law  regulating  the  writ  of  mandamus  is  clear  that  it 
can  only  issue  to  command  the  performance  or  the  doing  of  a 
specific  act,  not  that  the  officer  shall  perform  all  his  duties, 
or  perform  all  the  acts  required  by  his  office,  but  that  he  shall 
perform  some  specified  act. 

Suppose  I  issue  this  general  order  or  mandamus  that  they 
perform  their  respective  and  their  co-operative  duties,  or 
that  they  take  such  action  as  is  necessary  to  enforce  the  police 
laws  and  ordinances  against  gambling.  Supp9se  the  complaint 
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should  be  made  after  I  issued  that  mandamus  that  it  had 
been  violated,  for  instance,  that  they  did  not  co-operate  to 
enforce  the  law  against  gambling;  that  the  statute  indepen(l- 
ent  of  their  general  duty  as  officials,  specifically  commands 
them  to  co-operate.  How  would  I  find  that  they  had  violated 
the  mandamus  of  the  court  by  failure  to  co-operate  ?  Am  I 
to  exercise  my  judgment  as  to  what  each  official  should  have 
done  in  the  particular  case  by  way  of  co-operating  with  the 
others?  One  official,  for  instance,  heard  that  there  was  gam- 
bling in  such  a  place.  If  he  failed  to  go  and  report  that  to 
the  chief  of  police,  traveling  probably  miles  to  make  the  re- 
port that  he  had  heard  such  a  thing,  would  I  punish  him  for 
having  failed  to  co-operate? 

The  prayer  is  indefinite,  the  duty  commanded  is  too  gen- 
eral and  too  indefinite  to  be  made  the  basis  of  an  order  of  a 
court. 

I  am  asked,  too,  to  command  them  to  institute  such  pro- 
ceedings as  are  necessary  to  enforce  the  police  laws  and  ordi- 
nances, the  statutes  of  the  state  and  the  village  ordinances; 
to  institute  such  proceedings  as  are  necessary.  That  does  not 
command  any  specific  act;  it  does  not  charge  that  they  have 
neglected  any  specific  act.  Now,  what  would  be  a  violation 
of  that  duty  1  If  they  failed  to  make  a  complaint  when  they 
should  make  it,  or  suppose  that  a  police  officer  is  brought  up 
for  contempt  on  the  ground  that  he  failed  to  arrest  a  man 
when  he  should  have  arrested  him  for  gambling;  affidavit  is 
made  by  one  of  these  complainants  that  he  saw  two  men  bet- 
ting on  the  race  track,  and  that  he  asked  a  policeman,  who 
was  standing  by,  to  arrest  those  men,  and  that  the  policemen 
are  engaged  in  protecting  these  gamblers.  In  such  a  case  the 
reply  of  that  policeman  will  simply  be,  if  he  is  cited  to  this 
court  for  contempt,  **I  did  not  see  him  betting.  I  told  the  man 
to  go  and  make  his  complaint  and  get  out  a  warrant." 

Is  the  court  to  determine  in  such  a  case  that  the  policeman 
is  in  contempt  of  this  court? 

A  man  is  charged  with  violating  the  village  ordinance ;  the 
police  are  charged  with  seeing  that  violation.  Does  that  call 
for  the  court  to  enforce  that  village  ordinance  by  way  of  con- 
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tempt  proceedings?  To  issue  a  general  fMmdamus  of  this 
kind  would  be  simply  to  substitute  the  court  for  the  president 
of  the  board  of  trustees,  for  the  village  board,  in  the  exercise 
of  its  legislative  power.  The  court  would  be  required  to  sub- 
stitute itself  for  the  legislative  power  of  the  chief  of  police ; 
they  would  all  iye  represented,  dominated  and  controlled  by 
the  judge  who  sat  upon  the  bench. 

It  wajs  never  intended  that  a  judge  in  a  court  of  law  should 
be  the  governing  power.  His  duty  is  to  construe  the  law,  and 
administer  it. 

But  here  it  is  charged  that  these  officials  do  not  perform 
their  duties  and  should  be  required  to  show  why  they  do  not ; 
why  they  do  not  enforce  the  laws  a^inst  gambling  and  the 
ordinances  against  gambling. 

No  specific  case  was  cited.  It  is  not  at  all  analogous  to  the 
cases  cited  by  counsel  for  this  petitioner,  for  instance,  the  case 
where  the  question  was  as  to  the  validity  of  a  special  election, 
or  as  to  the  power  of  the  court,  rather,  to  enforce  the  giving 
of  notice  of  a  special  election  to  be  held  by  a  corporation. 
There  it  was  held  in  the  general  language  of  the  court  here 
that  where  an  officer  failed  to  do  his  duty,  the  court  would 
make  him  do  it.  There  is  a  case  where  a  number  of  inter- 
ests were  involved,  and  a  plain  case,  a  specijSc  duty  omitted 
by  the  president  or  secretary  to  give  notice  of  a  special  elec- 
tion affecting  the  stockholders'  interests.  It  is  that  kind  of 
special  case  that  the  writ  of  mandamus  is  intended  to  protect. 

Other  cases  are  cited,  one  from  Missouri,  one  in  this  state 
{People  V.  Mayor  of  Bloomington,  63  111.  207),  commanding 
the  removing  of  a  fence  from  a  highway,  but  none  of  them 
justify  the  issuing  of  a  broad  mandamus  compelling  an  officer 
simply  to  do  his  duty. 

If  the  court  is  to  go  into  that  kind  of  business,  the  court 
then  would  subordinate  to  the  judicial  power  and  render  un- 
necessary all  executive,  police  and  administrative  officials, 
and  constitute  the  judge  and  his  bailiff  the  ** whole  thing." 

If  the  principle  of  this  petition  is  to  be  maintained,  I 
could  be  called  upon  by  any  citizen  upon  proof  that  he  had  in- 
formed the  mayor  of  the  city  that  a  certain  house  was  used 
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^as  an  assignation  house  or  house  of  prostitution,  and  that  the 
X>oliee  had  failed  to  suppress  it,  I  could  be  called  upon  by  any 
•eitizen  to  give  the  aid  of  the  court,  its  judicial  power,  to  sup- 
press it.  I  znight  be  engaged  the  year  around  in  suppressing 
such  institutions.  I  might  be  called  upon  to  close  up  saloons 
that  violated  the  midnight  ordinance,  those  that  violated  the 
Sunday  laws,  and  my  entire  time  would  be  taken  up  in  sub- 
stituting contempt  of  court  for  complaint,  warrant,  indict- 
ment, and  trial  by  jury. 

To  issue  the  writ  asked  for  and  to  attempt  to  enforce  it 
would  be,  in  the  language  of  one  of  the  cases  cited,  hrutum 
fulmen,  it  would  bring  the  court  into  contempt  for  its  utter 
faUure  and  inability  to  enforce  its  own  orders. 

If  I  should  issue  a  general  order  of  this  kind  and  then 
bring  the  president  up  for  <5ontempt,  because  he  refused  to 
revoke  a  license,  his  answer  could  well  be  that  he  did  not  be- 
lieve the  statement  that  was  made  to  him  that  they  had  vio- 
lated the  conditions  of  their  license;  that  he  had  no  knowl- 
*edge  that  they  had  done  so.  Or  he  might  answer,  and  an- 
swer possibly  under  his  oath, — because  it  is  a  question  of 
-doubt,  whether  he  had  the  legal  power  to  revoke  a  license  on 
the  unsworn  statement  of  a  citizen  that  the  conditions  of  the 
license  had  been  broken. 

He  might  also  reply  that  the  revocation  of  the  license  is 
in  the  discretion  of  the  president  of  the  board  and  the  town 
board,  and  that  they  did  not  consider  it  best  to  do  so — it  being 
in  their  discretion. 

The  remedy  is  utterly  impracticable.  It  is  very  much  like 
issuing  an  injunction  against  the  violation  of  a  criminal  stat- 
ute. If  you  can  issue  one  against  the  violation  of  a  specific 
statute,  as  has  been  done,  why  not  issue  an  omnibus  injunction 
against  the  violation  of  any  criminal  statute  or  any  penal 
ordinance,  and  let  the  judge  enforce  the  criminal  laws  by 
punishing  by  contempts 

It  is  a  much  more  speedy  way,  it  is  argued.  True,  it  is 
more  speedy,  but  when  a  judge  undertakes  to  enforce  the 
<sriminal  law  by  the  process  of  contempt,  he  invades  individ- 
ual rights,  he  interferes  with  the  grand  jury,  witli  indictment, 
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with  the  right  of  a  party  to  be  heard,  and  to  have  a  trial  by 
jury  to  determine  his  guilt  or  innocence. 

This  argument  of  the  quicker  remedy  may  be  all  right  for 
effectiveness,  but  when  we  come  to  consider  that  when  indi- 
vidual rights  are  invaded  or  personal  property  rights,  there  is 
practically  an  end  to  our  free  institutions. 

If  one  of  these  complainants  was  carrying  on  a  business 
which  his  neighbors,  or  some  of  them  thought  created  a  nui- 
sance  and  this  neighbor  should  apply  to  a  court  of  law  and 
ask  for  a  mandamus,  that  he  should  not  be  allowed  to  carry 
on  this  business,  or  an  injunction  that  he  should  not  carry  it 
on,  and  he  would  go  into  court,  the  reply  would  be,  **If  I 
am  violating  a  criminal  statute  or  if  I  am  violating  an  ordi- 
nance, complain  against  me  in  the  proper  manner,  as  having 
violated  the  law,  and  let  me  answer.  I  am  entitled  to  the 
right  of  trial  by  jury  to  see  whether  I  am  guilty  or  not  guilty. 
I  object  to  having  my  rights  passed  upon  by  a  judge  without 
a  jury.'*  He  would  think  that  his  individual  rights  were  in- 
fringed upon  and  that  the  judge  who  should  undertake  to  stop 
his  business,  possibly  tear  down  his  establishment,  without  giv- 
ing him  all  the  rights  allowed  to  him  by  law  as  to  his  person 
and  property,  with  regard  to  trial  by  jury,  was  doing  a  things 
that  was  not  justified  by  the  law  of  the  land. 

We  have  a  statute  here  in  this  state  which  provides  that 
every  oflScer  holding  any  public  oflSce,  whether  state,  county 
or  municipal,  who  shall  be  guilty  of  any  palpable  omission  of 
duty  may  be  punished  by  fine  not  exceeding  $10,000,  and  may 
be  removed  from  his  oflSce  of  trust  or  employment. 

If  these  parties  have  taken  the  position  as  alleged  in  this 
petition  and  show  that  they  are  blind  to  violations  of  the  law 
and  stubbornly  refuse  to  perform  their  duties,  then  it  is  the 
duty  of  the  citizens  of  the  town  of  Harlem  to  make  their  com- 
plaint before  the  grand  jury,  and  have  them  indicted  for 
malfeasance  in  office.  A  few  indictments  or  convictions  of 
that  kind  would  do  a  very  great  deal  of  good  in  this  com- 
munity. 

It  is  a  remedy  provided  by  the  statute;  it  is  a  remedy 
which  preserves  individual  rights  to  these  officers,  their  right 
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to  a  trial  by  jury,  and  it  is  a  remedy  which  does  not  depend 
upon  the  whim  op  the  caprice  or  the  judgment  of  a  single 
person  in  the  shape  of  a  judge. 

The  only  other  remedy  I  know  of  is  a  remedy  which  citizens 
too  often  neglect,  and  that  is  electing  honest  men  to  office 
who  will  perform  the  duties  of  their  office. 

It  is  neither  the  duty  of  a  court  of  law  to  punish  the  in- 
fraction of  criminal  laws,  nor  to  elect  men  to  office  who  will 
j)erf orm  their  duty.  I  know  of  no  other  remedy  than  the  ones 
which  I  have  suggested. 

For  the  court  to  undertake  to  exercise  the  power  of  con- 
trolling matters  of  this  nature  would  be  to  ignore  the  other 
powers  of  the  government,  the  executive  and  the  legislative, 
and  to  usurp,  put  into  the  court's  own  hand  all  the  powers 
given  to  all  the  officers  of  the  government.  It  would  be  prac- 
tically to  substitute  the  court  for  all  other  officers,  and  would 
result  in  judicial  tyranny.     The  demurrer  must  be  sustained. 

NOTEl 

Mandamus  to  compel  puWc  officers  to  enforce  t?ie  Sunday  Jaws. 
The  above  case  was  relied  upoa  by  the  defendants  in  their  briefs, 
and  the  oonclusions  followed  by  the  Illinois  supreme  court  in  the 
case  of  People  ex  rel.  Bartlett  v.  Dunne,  Mayor  of  Chicago,  219  111. 
346  (Feb.  7,  1906),  where  it  was  held  that  mandamus  will  not  lie 
against  the  mayor  of  a  city  to  compel  him  to  close  tippling  houses 
on  Sunday  or  to  enforce  observance  of  the  liquor  laws  generally  by 
forfeiture  of  licenses,  etc.,  since  it  is  not  within  the  sphere  and  Ju- 
risdiction of  a  court  to  assume  ordinary  governmental  functions. 

In  State  ex  rel,  v.  Brewer,  39  Wash.  65,  80  Pac.  1001  (May  16, 
1905),  it  was  held  that  mandamus  will  not  lie  to  compel  the  sheriff 
and  the  marshal  to  enforce  a  state  Sunday  closing  law  against  sa- 
loons. 

In  State  ex  rel.  Clark  v.  Murphy,  2  Ohio  Circuit  Decisions,  190, 
it  was  held  that  mandamus  would  not  be  issued  to  compel  the  su- 
perintendent of  police  to  enforce  state  laws  prohibiting  saloons  from 
selling  liquors  on  Sunday. 

In  People  v.  Lisfman,  82  N.  Y.  Supp.  263,  an  application  was  de- 
nied for  a  writ  of  mandamus  against  the  commissioner  of  public 
safety  of  the  city  of  Syracuse,  commanding  him  to  enforce  Sunday 
laws. 

Similar  principles  are  announced  in  Mitchell  v.  Boardman,  79  Me. 
469;  Alger  v.  Seaver,  138  Mass.  331.     In  this  connection  see  also: 
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State  of  Ohio  ex  rel.  v.  Police  Board,  19  Wkly.  Law  BulL  341  (Ohio) ; 
Ooodell  V.  Woodbury,  71  N.  H.  378,  52  AtL  855;  State  of  Oregon  v. 
Livingaton,  Mayor  of  Portland,  Ore,,  67  L.  R.  A.  166;  State  of  Ne- 
braaka  ex  rel.  v.  Cumminga,  17  Neb.  311,  22  N.  W.  545. 


(Circuit  Court  of  Cook  County.    In  Chancery.) 

The  People  ez  rel.  JOaurice  T.  Moloney,  Attorney  Oeneral 

Chicago  Fair  Oronncb  Association. 

(August  14,  1895.) 

1.  Injunction  to  Restrain  Crime.    A  court  of  equity  has  no  Juris- 

diction to  restrain  the  commission  of  a  crime,  nor  to  enforce 
^        moral  obligations,  nor  can  it  rightfully  interfere  with  the  per- 
formance of  an  Illegal  act,  merely  because  it  is  illegal,  in  the 
absence  of  any  injury  to  property  rights. 

2.  Injunction  to  Restrain  Nuisance  at  Suit  op  Private  Individual. 

Where  private  individuals  suffer  an  injury  quite  distinct  from 
that  of  the  public  in  general,  in  consequence  of  a  public  nui- 
sance, they  are  entitled  to  an  injunction  and  relief  In  equity. 

3.  Injunction  on  Application  op  Attorney  General.    The  attorney 

general,  on  his  own  motion,  in  behalf  of  the  state,  may  insti- 
tute proceedings  by  information  in  chancery  to  prevent  ob- 
structions or  to  abate  nuisances  on  the  public  highways,  streets, 
bays  or  harbors,  as  citizens  have  in  them  a  vested  right  of  en- 
joyment and  user;  but  the  state,  as  father  of  the  people,  Imd 
guardian  of  public  morals,  cannot  institute  such  action  in  the 
absence  of  property  rights  or  other  interests  conferring  Juris- 
diction. 

4.  Injunction  to  Restrain  Ultra  Vires  Corporate  Acts.    A  corpo- 

ration can  exercise  only  such  powers  and  privileges  as  its  char- 
ter confers;  if  it  transcends  its  charter  powers  the  state  can 
elect  to  proceed  at  law  to  annul  the  charter  or  in  chancery  to 
enjoin  it  from  acting  ultra  vires. 
6.  Charter  a  Contract — ^Property  Right  op  State  Therein.  \t,  as 
conceded,  a  charter  Is  a  contract  between  the  state  and  a  cor- 
poration, the  former  has  such  a  property  interest  therein  as 
will  give  a  court  of  equity  jurisdiction  of  the  cause,  to  ascer^ 
tain  whether  the  facts  charged  in  the  information  are  true,  and 
having  acquired  Jurisdiction  for  any  purpose,  it  may  enjoin 
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Buch  acts  on  the  part  of  defendant  as  amount  to  infractions  of 
the  laws,  although  such  acts  may  be  criminal  in  their  nature. 
6.  The  defendant  is  a  corporation  organized  under  the  laws  of  Illi- 
nois for  the  purpose  of  establishing  and  maintaining  a  driving^ 
park  and  race  track,  where  running,  trotting  and  other  meet- 
ings might  be  held.  It  appeared  that  the  defendant  permitted 
during  the  races  conducted  by  it,  betting  and  wagering  upon 
its  premises  upon  the  races,  and  licensed  persons,  clubs  and 
bookmakers  to  engage  in  the  business  of  making  bets  and 
wagers  upon  such  races  on  its  grounds  and  elsewhere.  At  the^ 
suit  of  the  state  by  the  attorney-general  by  information  in  the 
nature  of  Injimction,  held  that  the  injunction  should  lssue». 
and  a  motion  to  Quash  the  writ  issued  should  be  denied. 

For  statement  of  facts,  see  opinion. 

Oeorge  Hunt  and  John  S.  Stevens,  solicitors  for  complain- 
ant 

Richard  Prendergast  and  J.  E.  Deakin,  solicitors  for  do 
fendant. 

GiBBONB,  J. : — 

tOn  August  14,  A.  D.  1895,  the  solicitors  in  behalf  of  the 
people  of  the  state  of  Illinois,  applied  to  me,  in  chambers,  for 
a  preliminary  injunction  against  the  Chicago  Fair  Grounds 
Association,  based  upon  a  document  in  the  nature  of  an  infor- 
mation in  chancery,  signed  by  Hon.  Maurice  T.  Moloney,  at- 
torney general,  in  behalf  of  the  people  of  the  state  of  Illinois. 

It  is  alleged  in  the  information  that  the  defendant  is  in- 
corporated under  the  laws  of  Illinois ;  that  its  capital  stock  is 
$300,000 ;  that  the  object  of  the  corporation,  as  set  forth  in  its 
charter  is  to  establish  and  maintain  a  driving  park  and  race 
track,  where  running,  trotting  and  other  meetings  may  be 
held,  to  develop  the  speed  and  endurance  of  thoroughbred 
horses,  and  to  hold  fairs,  horse  shows,  fat  stock  exhibitions, 
and  entertainments  of  all  kinds  at  such  driving  park;  that 
after  its  incorporation  the  defendant  secured  the  control  of 
certain  lands  near  Harlem,  in  Cook  county,  and  caused  to  be 
constructed  thereon  a  racing  track,  grand  stand,  stables,  sheds, 
betting  booths,  etc. ;  that  all  of  said  buildings  are  inclosed  by 
a  close  fence  which  entirely  surrounds  the  grounds  of  defend- 
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Ant;  that  defendant  offered  prizes  and  premiums  upon  races, 
solicited  entries  of  horses  therefor,  and  by  advertisements  and 
otherwise  invited  the  general  public  to  attend  the  same;  that, 
since  the  opening  of  the  said  grounds  for  the  purpose  of  con- 
ducting racing  thereon,  the  said  corporation  has  permitted 
And  allowed  within  its  grounds,  at  all  times  during  the  races 
conducted  by  it,  the  making  of  bets  upon  the  races  so  con- 
•ducted  and  run  by  it,  and  has,  generally,  during  the  time  of 
such  races,  further  permitted  the  making  of  bets  and  wagers 
within  its  premises  upon  horse  races,  run  at  places  and  upon 
tracks  other  than  the  track  of  said  corporation,  and  has  li- 
censed or  otherwise  knowingly  and  intentionally  given  and 
permitted,  for  a  consideration,  the  privilege  to  persons  and 
«o  called  clubs,  commonly  known  as  book-makers,  to  engage 
in  the  business  within  its  inclosure,  of  receiving  and  making 
bets  and  wagers  upon  such  races  so  run  upon  its  grounds  and 
elsewhere ;  and  has  rented  and  leased  to  such  book-mafers  its 
said  booths  for  said  privileges  and  purposes  aforesaid,  at  and 
for  the  consideration  of  $100  a  day  for  each  of  such  booths ; . 
and  has,  by  its  agents  and  employes,  engaged  in  the  like  busi- 
ness of  book-making,  and  of  receiving  and  laying  bets  and 
wagers  in  and  upon  said  premises  on  horse  races;  that  said 
corporation,  its  officers  and  agents  are  now  engaged  in  said 
business  of  renting  and  leasing  its  said  booths  and  premises 
for  the  book-making  and  the  betting  purposes  aforesaid,  etc., 
followed  by  the  usual  allegations  as  to  nuisances,  and  pray- 
ing for  an  injunction  restraining  defendant  renting  or  leasing 
its  premises  for  the  said  last  mentioned  purposes,  and  re- 
straining defendant,  its  officers  and  agents,  from  the  laying 
of  bets  or  wagers  upon  horse  races  and  the  making  of  books, 
•etc. 

Uie  language  of  the  information  is  substantially  similar 
to  that  employed  by  the  supreme  court  of  the  state  in  Swi- 
gart  v.  The  People,  154  111.  284,  wherein  it  is  held  that  horse 
racing  is  a  game  within  the  meaning  of  section  127  of  the 
Criminal  Code,  and  that  a  place  under  the  grand  stand  at  a 
driving  park  used  for  the  purposes  of  book-making  and  sell- 
ing pools  upon  races  is  a  gaming  house* 
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Belying  upon  representations  made  at  that  time  by  Messrs. 
Hunt  and  Stevens,  solicitors  for  the  people,  I  considered  the 
emergency  such  as  to  demand  immediate  action,  and  accord- 
ingly granted  the  writ  ex  parte,  but  afterward,  on  application 
of  defendant,  I  suspended  its  operation  until  a  full  hearing 
could  be  had. 

On  motion  made  by  the  defendant's  solicitors  to  quash  the 
writ,  the  power  and  jurisdiction  of  the  court  to  grant  an  in- 
junction, are  challenged,  chiefly  u^Km  the  ground  that  chan- 
cery can  interfere  to  prevent  the  commission  of  a  criminal 
act  or  to  abate  a  nuisance,  only  in  a  case  where  property 
rights  are  involved.  As  against  this  contention,  it  is  asserted, 
that  while  it  is  true  that  a  private  individual  can  only  in- 
voke the  aid  of  chancery  where  he  suffers  a  private  injury 
or  threatened  wrong  to  his  property  and  he  has  no  adequate 
remedy  at  law,  a  different  rule  applies  when  the  state  in  its 
sovereign  capacity  sets  in  motion  the  machinery  of  the  law. 
To  ascertain  and  to  declare  the  law,  is  the  alpha  and  omega, 
the  beginning  and  the  end,  of  a  judge's  duty;  and  if  that  duty 
impels  the  quashing  of  the  writ  directed  against  gambling 
within  the  defendant's  inclosure  I  shall  yield  obedience  to  the 
law  which  is  as  binding  upon  the  judge  as  it  is  ui>on  the 
humblest  citizen  of  the  land. 

In  this  state,  the  law  and  its  machinery  are  ample  to  punish 
criminals  committing  any  kind  of  crime,  and  should  they  go 
unwhipped  of  justice,  it  is  owing  to  the  dereliction  of  officers 
of  the  law.  It  is  needless  to  say  that  the  apathy  and  indif- 
ference of  a  large  number  of  those  whom  we  are  pleased  to 
enlist  among  our  best  citizens  in  respect  to  public  affairs, 
are  largely  responsible  for  the  frequent  miscarriage  of  justice 
in  our  larger  cities. 

There  is  not  perhaps  in  any  other  state  or  country  today,  a 
statute  which  is  so  ample  in  its  provisions,  so  lucid  in  its 
language,  so  severe  in  its  penalties  against  gambling  as  the 
Criminal  Code  of  Illinois.  Notwithstanding  these  facts,  the 
people  of  this  city  as  it  would  seem  from  the  arguments  ad- 
vanced in  this  cause  and  the  appeals  made  to  the  court  to  af- 
ford them  relief,  are  as  hopelessly  in  the  toils  of  blacklegs  and 
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gamblers,  as  if  the  law  was  powerless  to  punish  and  crush 
them. 

The  law  is  powerful.  The  means  and  methods  which  it 
provides  for  the  punishment  of  criminals  are  certain,  swift 
and  severe,  and  these  agencies,  I  doubt  not,  will  be  effectually 
employed,  just  as  soon  as  an  enlightened  and  aroused  public 
sentiment  strengthens  the  arms  of  the  state's  attorney,  whose 
duty  and  purpose  it  is  to  prompt  and  press  the  administration 
of  the  criminal  law. 

In  order  to  sustain  the  position  which  I  am  enforced  to  as- 
sume in  this  case,  it  will  be  unnecessary  to  quote  at  length 
from  the  adjudicated  cases.  An  examination  of  the  princi- 
ples underlying  the  questions  involved  made  with  that  exact- 
ing care  and  conscientious  consideration  which  the  merits  of 
the  controversy  demanded,  brings  a  keen  sense  and  an  acute 
appreciation  of  the  grave  responsibilities  resting  upon  me.  A 
judge  can  have  no  self-tinctured  policy  prescribing  a  course 
of  action — can  entertain  no  purpose  save  such  as  duty  dic- 
tates^-can  know  neither  fear  nor  favor  for  friend  or  foeman, 
and  it  is  his  peculiar  province  to  deal  with  and  determine 
the  rights  of  persons  and  of  property,  his  object  and  endeavor 
ever  to  be  just  and  right,  keeping  within  the  sacred  precincts 
of  the  law  wherein  there  is  ever  punishment  for  wrong  and. 
protection  for  right. 

The  assumption  of  jurisdiction  where  it  does  not  exist  and 
the  formulation  of  rules  applicable  to  each  particular  case  by 
a  judge,  would  work  the  extinction  of  vested  rights  and  the 
destruction  of  all  constitutional  guarantees,  taking  away  all 
security  for  life,  liberty  and  property  under  the  law. 

**If  I  were  to  ask  you,  gentlemen  of  the  jury,"  said  Lord 
Erskine  in  defense  of  Paine,  **what  is  the  choicest  fruit  that 
grows  upon  the  tree  of  English  liberty,  you  would  answer,  se- 
curity under  the  law.  If  I  were  to  ask  the  whole  people  of 
England  the  return  they  looked  for  at  the  hands  of  govern- 
ment, for  the  burdens  under  which  they  bend,  I  should  still  be 
answered,  security  under  the  law;  or,  in  other  words,  an  im- 
partial administration  of  justice."  (Libel  Trial  of  Thomas 
Paine.) 
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It  is  nnnecessary  here  to  diacuas  qaestionB  familiar  to  lay- 
men as  well  aa  lawyers,  respeoting  the  diatribution  of  govern* 
mental  powers,  and  the  agencies  through  which  these  powers 
are  to  be  employed  and  administered.  Nor  is  it  necessary  to 
recall  the  manner  in  which  the  courts  were  ordained  and  their 
jorisdietions  conferred,  in  order  to  show  that  civil  courts  are 
for  the  purpose  of  administering  civil  justice  between  liti- 
gants, as  distinguished  from  that  criminal  justice  which  is 
meted  out  in  courts  especially  provided  for  such  procedures. 

The  origin  and  the  growth  of  jurisdiction  of  the  chancery 
eourt,  like  nmny  other  of  our  institutions,  may  be  traced  back 
to  the  Romans,  but  the  ofiSce  of  chancellor  acquired  little  im- 
portance in  England  until  Matilda  the  First  of  the  Plantage- 
nets  elevated  to  that  position  one  who  endowed  the  office  with 
a  character  and  celebrity  it  has  never  lost — ^the  celebrated  and 
saintly  Thomas  a'Becket. 

From  the  introduction  of  this  court  in  England  to  the  pres- 
ent time  every  attempt  made  by  it  to  encroach  upon  the  an- 
cient and  inalienable  rights  of  the  subject  as  established  and 
enforced  in  the  courts  in  accordance  with  the  principles  of 
the  common  law,  has  been  resented  and  repeUed  by  the  Eng* 
lish  people  and  invalidated  by  the  British  Parliament. 

Sir  William  Blackstone  in  his  Commentaries  on  the  Laws* 
of  England  pays  this  high  tribute  to  that  branch  of  the  law 
designed  for  the  prevention  of  crime,  ''and  really,"  he  says,. 
''it  is  an  honor,  and  almost  a  singular  one,  to  our  Englishi 
laws,  that  thoy  furnish  a  title  of  this  sort,  since  preventive 
justice  is,  upon  every  principle  of  reason,  of  humanity  and  of 
sound  i>olicy,  preferable  in  all  respects,  to  punishing  justice* 
This  preventive  justice  consists  in  obliging  those  persons 
whom  there  is  a  x>ossible  ground  to  suspect  of  future  misbe- 
havior, to  stipulate  with  and  to  give  full  assurance  to  the  pub- 
lic, that  such  offense  as  is  apprehended  shall  not  happen ;  by 
finding  pledges  or  securities  for  keeping  the  peace,  or  for 
their  good  behavior."    4  Black.  Com.  eh.  18. 

There  is  not  to  be  found  in  the  learned  commentator  V 
treatise  nor  in  any  other  uponHhe  laws  of  England,  reference 
to  a  case  where  a  court  of  equity  undertook  to  enjoin  the  ccHUr 
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mission  of  a  criminal  offense  where  property  rights  were  not 
the  foundation  of  the  action  and  enjoining  the  offense  a  mere 
incident,  whereby  the  rights  of  property  might  be  protected 
and  enjoyed.  Nor  is  there  to  be  found  a  case  in  the  entire 
range  of  American  adjudications,  with  the  exception  of  liq- 
uor cases  under  special  statutes  of  doubtful  validity,  in  which 
a  court  of  equity  undertook  to  enjoin  the  commission  of  a  crim- 
inal offense,  or  to  prevent  the  continuance  of  a  nuisance  where 
the  right  of  property  was  not  the  foundation  of  the  action. 

It  is  an  elementary  principle  of  equity  jurisprudence  that 
a  court  of  equity  has  no  jurisdiction  to  restrain  the  commission 
of  crime,  nor  to  enforce  moral  obligations  or  the  performance 
of  moral  duties  as  such,  nor  can  it  rightfully  interfere  with 
the  performance  of  an  illegal  act  merely  because  it  is  illegal, 
in  the  absence  of  any  injury  to  property  rights.  High,  Injunc- 
tions (3d  ed.),  sec.  20;  Morawetz,  Corporations,  sec.  1041; 
The  Dels  Case,  158  U.  S.  564;  Cope  v.  Fair  Ass%  99  111.  489. 

When  private  individuals  suffer  an  injury  quite  distinct 
from  that  of  the  public  in  general,  by  consequence  of  a  public 
nuisance,  they  are  entitled  to  an  injunction  and  relief  in 
equity,  which  may  thus  compel  the  wrong-doer  to  refrain  at 
once  from  his  wrong-doing  that  inflicts  injury  upon  the  prop- 
erty of  another.  Story,  Eq.  Jur.,  sees.  924a,  925,  and  cases 
cited. 

The  public  highways,  the  streets  of  cities,  the  navigable 
streams,  the  bays  and  harbors  are  the  property  of  the  public 
and  every  citizen  of  the  commonwealth,  has  in  him  a  vested 
right  of  enjoyment  and  user,  and  it  may  be  conceded  that  the 
attorney-general  on  his  own  motion  in  behalf  of  the  state  has 
the  right  to  institute  proceedings  by  information  in  chancery 
to  prevent  obstructions  and  to  abate  nusiances  thereon,  with- 
out showing  special  injury  or  damage  as  would  be  necessary 
in  the  suit  of  a  private  individual. 

Thus  far  and  no  farther  have  courts  ever  gone,  and  the 
jurisdiction  in  such  cases  is  based  not  upon  the  right  of  the 
sovereign  as  such,  but  upon  the  trust  imposed  upon  the  sov- 
ereign to  conserve  and  protect  these  properties  for  use  and  en- 
joyment by  the  people. 
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It  is  contended  that  the  state,  as  the  father  of  the  people  and 
guardian  of  the  public  morals,  may  invoke  the  aid  of  chancery 
to  prevent  persons  engaging  in  those  questionable  pastimes  and 
vicious  pursuits  which  corrupt  and  destroy  the  virtue  and 
manhood  of  youth,  bringing  upon  the  whole  community  deg- 
radation and  distress,  but  such  is  not  the  law,  as  a  close  an- 
alysis of  cases,  both  English, and  American,  will  clearly  show. 
When  King  or  Commonwealth  invokes  the  aid  of  courts,  it  is 
in  a  representative  or  trust  capacity,  as  suitor  and  not  as 
sovereign. 

"When  James  I  conceived  the  notion  that  he  would  rule 
in  England  as  monarch  absolute,  a  plan  was  devised  to  com- 
pass his  designs  through  the  court  of  high  commission.  This 
court,  established  by  Elizabeth  had  not  been  provided  with  any 
fixed  rules,  and  from  its  decision  there  was  no  appeal.  An  at- 
tempt was  made  in  furtherance  of  this  plan,  to  subject  all  per- 
sons,  lay  and  spiritual,  lord  and  peasant  to  its  jurisdiction 
and  to  give  it  cognizance  of  all  cases. 

Instead  of  bringing  suitors  before  the  court  by  a  citation,  a 
pursuivant  was  sent  to  the  house  of  any  person  complained  of 
and  against,  to  arrest  and  imprison  him.  Lord  Chief  Justice 
Coke,  supported  by  his  brethren  of  the  common  pleas,  when- 
ever appealed  to,  checked  the  usurpations  by  writs  of  prohibi- 
tion. In  the  hope  that  Coke  would  no  longer  oppose  its  arbi- 
trary assumptions,  he  was  offered  the  position  of  one  of  its 
judges,  but  he  resolutely  declined  the  sinister  proffer.  The 
high  commission  being  silenced  for  a  time  Archbishop  Ban- 
croft suggested  the  notable  expedient  of  **the  King  judging 
whatever  cause  he  pleased  in  his  own  person,  free  from  all 
risk  of  prohibition  or  appeal."  Accordingly  one  Sunday  the 
King  summoned  all  the  judges  before  him  and  his  council, 
and  when  they  were  assembled,  the  archbishop  thus  began : 

"The  judges  are  but  the  delegates  of  your  majesty  and  ad- 
minister the  law  in  your  name.  What  may  be  done  by  an 
agent  may  be  done  by  the  principal,  therefore  your  majesty 
may  take  what  causes  you  may  be  pleased  to  determine,  from 
the  determination  of  the  judges,  and  determine  them  yourself. 
This  is  clear  in  Divinity ;  such  authority  doubtless  belongs  to 
the  King  by  the  Word  of  God  in  the  scriptures.'*    Thereupon 


116  Circuit  Coui^ts  op  Illinois. 

Chief  Justice  Coke  made  answer,  all  the  judges  assenting. 
''By  the  law  of  England,  the  King  in  his  own  person  can  not 
adjudge  any  cause,  either  criminal,  as  treason,  felony,  etc.,  or 
betwixt  party  and  party  concerning  his  inheritance  or  goods, 
but  these  matters  ought  to  be  determined  in  some  court  of  jus- 
tice.   •    •    • 

''So  the  King  cannot  arrest  a  man  as  laid  down  in  the  Year 
Book  1  H.  VII.  7.  4,  for  the  party  can  not  have  remedy  against 
the  King.  So  if  the  King  give  any  judgment  what  remedy 
can  the  party  have?    •    •    • 

"The  law  is  the  golden  met-wand  and  measure  to  try  the 
causes  of  your  majesty's  subjects,  and  it  is  by  the  law  that 
your  majesty  is  protected  in  safety  and  peace.'* 

These  quotations  fully  answer  the  contention  that  the  King 
or  Commonwealth  has  any  standing  in  court  other  than  as  a 
representative  or  trustee.  It  is  true  the  rule  prevails  that  the 
King  or  sovereign  may  sue  the  subject  and  that  the  subject 
can  not  sue  the  sovereign  without  his  consent,  but  the  reason 
for  such  a  rule  is  so  patent  to  the  profession,  that  discussion 
or*  explanation  of  its  purpose  would  be  needless. 

But  it  is  said  that  Mr.  Justice  Brewer  in  the  Debs  case  (158 
U.  S.  564)  held  that  the  sovereign  may  appeal  to  a  court  of 
chancery  to  prevent  infractions  of  the  law  irrespective  of  any 
property  rights  involved.  After  discussing  the  property 
rights  of  the  United  States,  upon  which  the  case  was  already 
decided,  he  proceeds:  "We  do  not  care  to  place  our  decision 
upon  this  ground  alone.  Every  government,  intrusted  by  the 
very  terms  of  its  being  with  powers  and  duties,  to  be  exercised 
and  discharged  for  the  general  welfare,  has  a  right  to  apply 
to  its  courts  for  any  proper  assistance  in  the  exercise  of  the 
one  and  the  discharge  of  the  other,  and  it  is  no  sufficient  an- 
swer to  its  appeal  to  one  of  those  courts  that  it  has  no  pecu- 
niary interest  in  the  matter.  The  obligations  which  it  is  un- 
der to  promote  the  interest  of  all,  and  to  prevent  the  wrong- 
doing of  one,  resulting  in  injury  to  the  general  welfare,  is 
often  of  itself  sufficient  to  give  it  a  standing  in  court." 

Entertaining  as  I  do,  the  highest  respect  for  the  distin- 
guished jurist,  and  a  strong  confidence  in  the  correctness  of 
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his  opinicms,  I  am  prampted  to  demonstrate  that  his  pro- 
notmcements  in  that  case  referred  to,  are  not  open  to  the  con- 
struction given  them  by  counsel. 

The  language  of  Justice  Brewer  must  be  construed  in  con- 
nection with  the  facts  then  before  the  court.  By  long  and 
ancient  usage,  every  citizen  of  the  United  States  was  en- 
titled, upon  the  payipent  or  tender  of  the  reasonable  or  cus- 
tomary charges,  to  be  carried  from  place  to  place  and  from 
state  to  state,  over  the  great  commercial  highways  of  the  na- 
tion :  was  entitled  to  transact  business  with  persons  residing  in 
every  town  and  hamlet  of  the  republic,  through  the  medium 
of  the  -postal  service  of  the  government.  These  privileges,  so 
long  and  universally  exercised,  under  legal  protection  and 
judicial  sanction,  involving,  as  they  do,  so  much  of  the  in- 
dustrial and  commercial  interests  of  the  people,  have  grown 
into  valuable  property  rights,  which  each  and  every  citizen 
should  be  permitted  to  avail  himself  of,  or  to  enjoy  without  let 
or  hindrance. 

These  rights  are  akin  to  the  right  of  the  citizen  to  the  free 
and  unobstructed  use  and  enjoyment,  in  a  lawful  and  custom- 
ary manner,  of  the  king's  highway.  Even  if  the  decision  of 
the  Debs  case  was  based  upon  these  considerations,  which  it  is 
not,  it  would  be  no  departure  from  established  principles  of 
equitable  jurisprudence  as  applied  to  cases  where  the  state 
appeals  to  chancery  to  enjoin  the  continuance  of  a  nuisance 
on  the  public  highway.  So  that  the  paragraph  quoted  from 
the  Debs  case  does  not  bear  the  construction  contended  for, 
nor  was  it  intended  by  the  distinguished  jurist  who  employed 
the  language,  that  it  should. 

Having  pointed  out  the  jurisdiction  of  a  court  of  equity, 
together  with  its  limitations  in  respect  to  what  may  be  called 
preventive  justice,  I  pass  to  the  consideration  of  another  phase 
of  the  case. 

The  defendant  in  this  case  is  a  corporation  created  by  the 
state  of  Illinois.  It  is  an  artificial  being.  It  differs  in  that 
respect  from  a  natural  being,  possessing  no  inalienable  right  to 
enjoy  life,  liberty  and  the  pursuit  of  happiness,  considered  as 
individual  prerogatives.    It  enjoys  no  greater  privileges  than 
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those  conferred  by  its  charter.  It  has  legal  rights,  property 
rights,  and  vested  rights,  but  no  personal  or  natural  rights. 
Its  charter  is  its  letter-of -attorney,  which  is  in  the  nature  of  a 
contract  with  the  state,  that  it  will  exercise  the  privileges  and 
enjoy  the  benefits  conferred  upon  it  conformable  with  the 
grant.  If  it  does  not,  the  state  may  petition  the  court  for  an^ 
nulment  of  its  charter,  not  as  sovereign  in  the  capacity  which 
the  grant  was  made,  but  as  suitor  in  its  own  court. 

If  the  defendant  is  transcending  its  charter  privileges,  the 
state  has  a  choice  of  remedy.  It  may  proceed  at  law  to  annul 
the  charter  or  invoke  the  aid  of  chancery  to  enjoin  defendant 
from  acting  ultra  vires  to  the  detriment  of  the  public.  If  the 
charter  be  a  contract  between  the  state  and  the  corporation, 
as  is  conceded,  the  state  has  such  a  property  right  therein  as 
will  enable  a  court  of  equity  to  take  jurisdiction  of  the  cause, 
to  ascertain  whether  the  facts  charged  are  true,  and  having 
acquired  jurisdiction  for  any  purpose,  it  may  enjoin  such  acts 
on  the  part  of  defendant,  as  amount  to  infractions  of  the  law, 
although  such  acts  may  be  criminal  in  their  nature.  The  At- 
tomey-Oeneral  v.  Railroad  Co,,  35  Wis.  425,  and  cases  cited; 
Attorney-General  v,  Jamaica  Aqueduct  Cor,,  133  Mass.  361; 
Attomey-Oeneral  v.  Oxford,  Worcester  &  W.  By.,  The  Weekly 
Reporter,  vol.  2,  page  330;  Opinion  of  Lord  Romilly,  Master 
of  the  Rolls.  And  see  the  elaborate  and  scholarly  analysis  of 
cases  bearing  upon  the  question  here  involved  by  Mr.  Chief 
Justice  Howard  of  Indiana,  in  Columiian  Athletic  Club  v. 
State  ex  rel  McMahan,  143  Ind.  98,  40  N.  E.  914;  also  Beach 
on  Inj.,  sees.  1344,  1345. 

If  the  court  finds  that  the  acts  done  by  the  corporation  are 
not  detrimental  to  the  public  interest,  although  such  acts  are 
ultra  vires,  it  may,  in  its  discretion,  refuse  an  injunction. 
Attomey-Oeneral  v,  Tudor  Ice  Co,,  104  Mass.  239 ;  Stockton, 
Attomey-Oeneral  v.  Central  R,  R.,  50  N.  J.  Eq.  52,  24  Atl.  964. 
l^pon  the  facts  admitted  in  the  case,  so  far  as  the  purpose  of 
this  motion  is  concerned,  a  court  could  have  no  discretion,  and 
the  motion  to  quash  the  writ  issued  against  defendant  corpora- 
tion is  denied. 


IiiL.  Mpg.  Ass'n  vs.  Chicago  Tel.  Co.  119 


(Circuit  Court  of  Cook  County.    In  Chancery,) 

niinois  Manufacturers'  Association,  City  of  Chicago,  et  al. 

Chicago  Telephone  Company.^ 

(January  7,  1902.) 

1.  Texsphone  Companies — ^Ratbs  fob  Telephone  Sebvicb.    Where  a 

municipal  corporation  grants  to  a  telephone  company  the  right 
to  use  the  streets  for  the  installation  of  its  telephone  senrice, 
and  as  a  condition  of  such  grant  the  telephone  company  agrees 
that  it  will  not  increase  to  its  present  or  future  subscribers 
the  rates  for  telephone  service  then  established,  it  is  the  duty 
of  such  telephone  comi>any  to  comply  with  the  terms  of  suoh 
ordinance  and  furnish  the  service  agreed  to  be  furnished  at 
the  rates  fixed  by  the  ordinance. 

2.  Same — Ghabagteb  of  Sebvice — ^Rates.     Nor  is  it  material  that 

an  improved  service  is  furnished  to  such  subscribers,  or  that 
such  improvements  were  not  in  existence  at  the  date  of  the 
passage  of  the  ordinance.  Having  adopted  the  improvements 
it  is  the  duty  of  the  company  as  a  public  service  corporation 
to  furnish  telephone  service  with  all  such  improvements  at  the 
rates  fixed  by  the  ordinance. 

3.  Obdinances — ^Whethcb    Public    Laws    ob    Pbivate    Contbacts. 

Such  an  ordinance  is  not  a  mere  private  or  business  contract 
between  the  city  and  the  telephone  company,  but  is  an  exer- 
cise of  the  sovereign  or  governing  power  of  the  state  delegated 
to  the  city  by  its  charter. 

4.  Obdinanoes — pBAoncAi.   CoNSTBUcnoN — ^Estoppel  and   AcQtriBS- 

CENCE.  There  can  be  no  estoppel  against  the  enforcement  of  an 
ordinance  which  is  a  public  law,  by  reason  of  any  practical  con- 
struction placed  thereon  by  the  parties  or  by  acquiescence  in 
such  practical  construction. 
6.  PAT^rENT  IN  Excess  of  Rate  Fixed  by  Ordinance— 'Whettheb 
Voluntabt.  Where  a  public  service  corporation  exacts  charges 
in  excess  of  those  allowed  by  law,  the  payment  of  such  charges 
is  not  regarded  as  voluntary,  nor  is  the  making  of  any  protest 
or  objection  ~  necessary  in  order  to  recover  back  such  excess 
charges. 

1  The  decision  of  Judge  Tuley  was  afflrmed  by  the  appellate  court 
on  appeal.  See  106  111.  App.  64.  See  also  People  ex  rel.  City  of 
Chicago  v.  Chicago  Telephone  Co.,  220  111.  238.~£d. 
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Motion  for  preliminary  injunction.  Heard  before  Judge 
Murray  F  Tuley  on  bill,  answer,  documentary  evidence  and 
supporting  af&davits.    Gen.  No.  221,614. 

Moran,  Mayer  &  Meyer,  solicitors  for  complainants. 

Charles  M,  Walker,  corporation  counsel  for  city  of  Chicago. 

Holt,  WJieeler  dk  SicUey  and  /.  J.  Herrick,  solicitors  for 
defendant. 

TULET,  J. : — 

This  is  a  bill  filed  by  the  Manufacturers'  Association  and  a 
number  of  other  lessees  of,  and  subscribers  for,  telephone  in- 
struments, equipments,  and  service,  carrying  on  various  kinds 
of  mercantile  and  other  business  in  the  city  of  Chicago,  and 
on  behalf  of  all  others  similarly  situated,  who  are  willing  to 
become  complainants  and  share  the  expenses  of  litigation^ 
against  the  Chicago  Telephone  Company,  an  Illinois  corpora- 
tion, which,  it  is  alleged,  enjoys  a  practical  monopoly  of  fur- 
nishing telephone  service  and  operating  telephone  lines  in 
said  city. 

The  bill  alleges  the  due  passage  by  the  city  council  of  the 
city  of  Chicago  of  an  ordinance  on  the  4th  of  January,  1889, 
granting  to  the  defendant  telephone  company  permission  and 
authority  to  construct,  maintain,  repair  and  operate  in  the 
public  streets,  alleys,  tunnels  and  public  ways  of  the  city,  for 
a  period  of  twenty  years,  lines  of  wires  or  electrical  con- 
ductors for  the  transmission  of  sounds  and  signAs,  only  by 
electricity  and  containing  certain  provisions  as  to  the  placing 
of  wires  underground  in  a  certain  specified  district,  and  as  to 
the  erection  of  poles  upon  the  streets  in  the  remainder  of  the 
city,  etc. ;  and  kmong  other  things  providing  for  the  payment 
into  the  city  treasury  of  3  per  cent,  annually,  of  the  gross 
receipts  from  the  telephone  business  done  in  the  city;  and 
also  that  said  company,  during  the  term  for  which  the  ordi- 
nance was  granted,  **  shall  not  increase  to  its  present  or  future 
subscribers  the  rates  for  telephone  service  now  established, 
and  provided  also  that,  with  the  acceptance  hereinafter  re- 
quired, there  shall  be  filed  by  said  company  a  schedule  show- 
ing the  rates  charged  for  telephone  service  at  the  date  of  the 
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passage  of  this  ordinance,  within  the  limits  of  the  city  of 
Chicago." 

This  ordinance  also  provided  for  the  filing^  of  an  acceptance 
with  the  city  clerk,  and  a  bond  of  $10,000  with  the  city  of 
Chicago,  within  thirty  days  after  the  passage  of  the  ordinance. 

On  January  8,  1889,  the  Telephone  Company  filed  with  the 
city  clerk  its  acceptance  of  said  ordinance  and  the  bond  re- 
quired thereby. 

The  bill  alleges  that  the  company  has  obtained  a  monopoly 
of  the  telephone  business  in  the  city,  and  controls  the  tele- 
phone business  between  its  lessees  in  the  city,  and  also  with 
persons  over  the  long  distance  telephone,  and  sets  forth  at 
length  the  necessity  of  the  telephone  as  an  instrument  of  busi- 
ness. 

The  bill  also  alleges  that  on  said  January  the  8th  the  com- 
pany, in  pursuance  of  said  ordinance,  filed  with  the  clerk  a 
map  and  schedide  of  rates  charged  by  the  company  within  cer- 
tain limits  and  districts  of  the  city  shown  upon  said  map,  from 
which  it  appeared  that  within  certain  blue  lines  upon  said 
map,  which  embraced  the  north  division  of  the  city  south  of 
North  avenue  (except  Goose  Island) ;  and  the  west  division 
east  of  Western  avenue  and  south  of  West  Division  street  and 
north  of  West  Twenty-first  street  and  the  south  branch  of  the 
Chicago  river;  and  the  south  division,  except  the  territory 
east  of  Clark  street  and  south  of  Thirty-first  street,  and  the 
forks  of  the  south  branch  of  the  Chicago  river — ^the  Telephone 
Company  furnished  to  all  subscribers  and  lessees  desiring  a 
business  connection,  a  telephone  business  connection  at  the 
rate  of  $125  per  annum,  and  furnished  residence  telephones 
and  service  at  the  rate  of  $100  per  annum. 

The  bill  alleges  that  complainants  are  within  said  blue  lines, 
and  that  notwithstanding  its  legal  obligation  and  duty  in  that 
regard,  the  said  company,  after  accepting  said  ordinance  as  set 
forth,  commenced  by  various  pretexts  and  pretenses  to  in- 
crease to  persons  taking  telephones  and  service  within  said 
territory,  the  annual  rental  therefor,  and  required  such  per- 
sons to  enter  into  a  contract  to  lease,  setting  out  the  terms  and 
conditions  upon  which  telephones  and  service  would  be  fur- 
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nished ;  and  that,  being  unable  to  obtain  telephone  service  ex- 
cept from  defendant,  and  the  same  being  indispensable  to  the 
proper  conduct  of  their  business  and  affairs,  the  complainants, 
respectively,  were  compelled  to  sign  pretended  contracts  or 
leases  by  which  they  agreed  severally  to  pay  the  defendant 
company  $175  for  business  telephones,  or  $50  per  annum  more 
than  the  amount  authorized  to  be  charged  by  said  ordinance; 
that  this  exaction  of  said  excess  of  $50  per  annum  was  beyond 
the  power  and  authority  of  said  Telephone  Company  and  is 
against  public  policy,  and  that,  under  the  circumstances,  the 
agreement  to  pay  such  excess  is  not  binding  upon  complain- 
ants, respectively. 

The  bill  alleges  that  defendant  pretends  that  the  telephone 
apparatus  and  appliances  and  circuit,  which  it  furnishes  at 
said  rate  of  $175,  is  a  better  and  more  efficient  system  and 
service  than  was  in  operation  at  the  time  of  the  passage  of  the 
ordinance ;  that  while  it  may  be  true  it  is  superior  to  that  of 
1889,  it  is  because  experience  and  invention  have  increased  the 
efficiency  of  telephone  instruments,  conductors,  wires  and  cir- 
cuits; that  the  circuit  in  use  at  the  passage  of  the  ordinance 
was  what  is  known  as  a  "ground  circuit,"  and  that  with  the 
multiplication  of  electric  wires  and  various  conductors  of  elec- 
tricity in  the  city  of  Chicago,  the  furnishing  of  telephone 
service  over  such  a  ground  circuit  became  and  is  utterly  im- 
practicable, and  metallic  circuits  had  to  be  adopted  and  put 
in  use  by  the  Telephone  Company  in  order  to  keep  abreast 
with  the  progress  in  telephone  service  and  appliances;  and 
also  because  with  any  other  than  metallic  circuits  the  tele- 
phone service  would  be  insufficient  and  practically  useless. 

The  bill'alleges  that  the  cjost  of  furnishing  an  efficient  serv- 
ice has  been  rather  reduced  than  increased,  and  that  while 
$125  per  annum  may  have  been  at  the  period  of  the  passage 
of  the  ordinance  a  reasonable  rate,  it  is  now  very  much  in 
excess  of  a  reasonable  rate  for  such  ser\ace,  but  offers  to  pay 
the  samQ  until  by  legal  authority  it  may  be  reduced.  The 
bill  alleges  that  the  company  has  compelled  users  of  tele- 
phones for  residence  purposes  to  pay  (illegally)  $125  per  an- 
num, or  $25  more  than  provided  in  said  ordinance;  and  al- 
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leges  threats  made  by  the  company  to  cut  off  telephone 
service  if  the  alleged  illegal  exactions  are  not  paid;  that  it 
was  not  until  within  the  last  few  weeks  before  filing  the  bill 
that  complainants  became  aware  of  the  fact  that  the  esrcess  of 
$50  and  $25  per  annum,  respectively,  was  an  illegal  exaction^ 
and  that  the  complainants  had  not  since  paid  the  same. 

The  bill  prays  for  a  decree  that  the  rental  provided  by  the 
agreements  or  leases  exacted  by  the  defendant  from  com- 
plainants, in  so  far  as  it  exceeds  $125  per  annum,  to-witr 
Fifty  dollars  per  annum  may  be  decreed  illegal  and  not  bind- 
ing, and  that  the  defendant  is  hound  to  furnish  telephones 
for  business  purposes,  and  with  services  such  as  are  enjoyed 
by  the  complainants  for  and  at  the  rate  of  $125  per  annum; 
and  for  an  injunction  restraining  the  company  from  collect- 
ing any  greater  rental,  and  from  refusing  to  furnish  tele- 
phones and  telephone  service  at  the  rate  fixed  in  said  ordi- 
nance upon  any  pretense  or  pretext  whatever. 

The  answer  of  the  defendant  admits  the  allegations  of  the 
biU  as  to  the  passage  of  the  ordinance  and  its  acceptance ;  that 
it  had  no  right  to  lay  its  conduits  or  occupy  the  streets,  etc., 
of  Chicago  without  the  consent  of  the  city,  and  that  since  its 
passage  it  has  constructed  and  maintained  its  poles,  wires,  etc.^ 
in  and  under  the  streets,  etc.,  of  the  city  by  virtue  of  the  con- 
sent of  the  city  contained  in  such  ordinance. 

The  answer  denies  that  it  has  obtained  a  monopoly  of  the 
telephone  business,  and  sets  out  several  ordinances  passed  in 
favor  of  other  companies,  and  alleges  that  one  of  them,  before 
the  filing  of  the  bill,  had  commenced  the  work  of  construction, 
and  obtained  contracts  to  furnish  telephone  service  to  dif- 
ferent subscribers. 

Admits  it  maintains  and  operates  a  telephone  system,  not 
only  in  Chicago,  but  also  in  various  neighboring  cities,  towns^ 
and  villages  in  Cook  and  seven  nearby  (bounties  of  Illinois, 
and  two  in  Indiana. 

Alleges  that  it  does  not  own  the  telephones  used  by  it,  but 
that  they  are  leased  and  licensed  to  it  by  the  owner. 

Admits  that  its  earnings  are  as  stated  in  the  bill,  and  that 
it  pays  a  dividend  on  its  stock  of  twelve  per  cent,  per  annum ; 
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admits  that  under  the  ordinance  it  is  bound  to  furnish  tele- 
phone instruments  connected  by  wire  with  its  exchange  at 
$125  per  annum  for  business  purposes,  and  $100  per  annum 
for  residences,  but  denies  it  was  its  duty  to  furnish  to  com- 
plainants or  others  f 'equipment,  telephones  and  service  agreed 
to  be  furnished  and  furnished  under  the  special  contract 
'  Exhibit  B '  to  the  bill  of  complaint. ' '  ^ 

Denies  the  alleged  pretexts  and  pretenses  for  increasing  its 
rates,  and  that  complainants  were  compelled  by  it,  in  order  to 
obtain  telephone  service,  to  sign  the  contracts  or  leases,  '^  Ex- 
hibit B,"  for  the  payment  of  $175  per  annum,  but  alleges  the 
same  were  freely  and  voluntarily  entered  into  by  the  com- 
plainants. 

Denies  that  the  said  contracts  or  leases  (''Exhibit  B*')  are 
opposed  to  public  policy,  or  in  violation  of  the  terms  and  con- 
ditions of  the  ordinance. 

The  answer  describes  the  poles,  wires  and  earth  connections 
and  circuit  in  1889,  and  the  instruments  used,  the  magneto 
bell  and  hand  generator,  or  small  dynamo,  used  for  connection 
with  the  signaling,  the  hand  telephone  and  one  transmitter 
called  the  "Blake"  transmitter;  alleges  that  such  system, 
with  some  improvements,  has  been,  and  is  still,  furnished  by 
the  defendant  to  those  desiring  it,  ever  since  the  passage  of 
jthe  ordinance. 

Alleges  that  the  long  distance  telephone  had  not  reached 
Chicago  in  1889,  and  was  then  only  in  a  comparative  state  of 
development,  and  after  the  date  of  the  ordinance,  it  was  grad- 
raily  developed  until  communication  could  be  had  by  it  over 
one  thousand  miles  of  wire,  and  that  in  1893  the  American 
Telephone  Company  had  extended  its  long  distance  telephone 
from  New  York  to  the  city  of  Chicago ;  that  such  long  distance 
system  was  wholly  different  from  that  in  use  by  the  defendant 
and  other  companies,  which  maintained  local  systems  by 
means  of  grounded  circuits  and  other  equipments  described  as 
in  use  in  1889.  That  the  long  distance  had  a  wholly  different 
circuit,  and  required  two  wires  instead  of  one,  consisting  of 
copper,  and  differently  arranged. 

Alleges  that  the  entire  equipment,  connecting  wires,  hand 
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telephone  transmitter,  dynamo  cells  of  battery,  switch  board,, 
and  its  connected  appliances  were  wholly  different;  that  the 
local  ^stem  and  equipment  of  1869  was  sufficient  for  local  ex- 
change or  toU  service  for  a  distance  of  forty  to  one  hundred 
miles,  and  could  not  be  used  practically  for  communication 
over  the  long  distance,  by  making  connection  with  it,  for  over 
one  hundred  miles;  that  the  American  Telephone  Company 
installed  its  exchange  in  the  same  room  with  the  defendant's 
exchange,  and  placed  long  distance  telephones  in  subscribers^ 
places  of  business  with  necessary  appliances,  under  a  charge 
of  $96  per  annum;  that  the  subscribers  of  defendant,  who  did 
not  have  long  distance  telephones,  had  to  go  to  long  distance 
toll  stations;  that  thereupon  a  demand  sprang  up  for  tele- 
phone equipments,  which  the  subscribers  of  defendant  might 
use  either  for  long  distance  business  or  for  local  service. 

Alleges  that  subscribers  could  have  the  old  service  of  1889 
improved,  or  the  combined  local  and  long  distance,  and  that 
sometimes  subscribers  had  both  kinds. 

The  answer  sets  out  at  great  length  acts  of  the  city  of  Chi- 
cago and  of  complainants,  which  it  contends  amounts  to  a 
practical  construction  of  the  ordinance  of  1889,  to-wit :  that  it, 
the  defendant,  had  a  right  to  make  the  special  contracts  and 
require  the  additional  pay  for  the  improved  service. 

That,  relying  upon  the  recognition  of  defendants'  rights  to 
make  such  sx>ecial  service  and  contracts,  and  the  acquiescence 
of  the  city  of  Chicago  and  of  the  complainants  and  of  the 
general  public,  it  had  from  time  to  time  expended  large  sums 
of  money  in  order  to  enable  it  to  provide  such  special  service 
and  equipments  in  accordance  with  such  contracts. 

The  answer  alleges  that  it  has  given  to  grounded  line  sub- 
scribers the  most  available  inventions  relating  to  telephone 
service  by  grounded  lines  and  Blake  transmitters ;  that  it  has 
removed  poles  from  the  streets  and  put  wires  under  ground 
and  laid  cables  containing  copper  wires  in  connection  there- 
with at  a  vast  expenditure. 

That  to  enable  defendant  to  meet  this  demand  of  the  pub- 
lic, the  defendant,  in  1893,  devised  such  instruments  and 
equipmoits  and  made  such  arrangements  with  the  American 
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Telephone  Company  as  enabled  it  to  furnish  the  combined 
service  under  which  the  defendant  has  furnished  such  service 
to  complainants  under  the  terms  of  such  contract,  agreeing, 
however,  to  guarantee  to  the  American  Telephone  Company 
payment  of  all  tolls  for  the  use  of  its  lines  and  to  .collect  the 
same. 

The  answer  sets  out  what  was  necessary  to  be  done,  the  sub- 
stitution of  new  instruments  of  greater  power,  of  a  complete 
metallic  circuit  instead  of  the  ground  circuit,  the  remodeling 
of  its  switch  board,  the  new  metallic  trunk  lines  in  place  of  the 
old,  which  were  made  noisy  by  induction,  etc. 

That  it  was  at  this  time  the  special  contract  (''Exhibit  B") 
with  complainants  came  into  use  and  has  continued  in  use 
since  that  date. 

That  in  1901  the  defendant  company  was  operating  36,000 
telephones  in  the  city  of  Chicago  and  the  long  distance  had 
been  extended  to  26,000  cities,  villages,  etc.,  and  subscribers  of 
defendant,  entering  into  this  special  contract,  could  reach  all 
of  these  places ;  that  defendant  has  relieved  subscribers  to  the 
grounded  line  telephone  from  the  turning  of  a  crank  or  ring- 
ing of  a  bell,  and  from  the  interruption  of  defendant's  em- 
ployes for  the  purpose  of  restoring  or  inspecting  the  call  bat- 
tery located  on  subscriber's  premises,  by  adopting  and  giving 
subscribers  the  benefit  of  the  common  battery  system,  and  the 
answer  sets  forth  in  detail  the  advantages  of  such  additions  or 
improvements,  including  the  substitution  of  copper  wire  in 
part  and  placing  same  in  cables  in  conduits,  by  which  inter- 
ference by  inductive  disturbances  caused  by  electric  currents 
from  electric  lights,  railway  and  telegraph  wires  were  as  to 
such  copper  wires  as  were  in  cables  avoided. 

That  about  2,500  subscribers  now  use  the  grounded  line 
system. 

Defendant  sets  out  several  other  forms  of  special  contracts 
that  it  has  devised  by  which  subscribers  can  pay  in  proportion 
to  the  use  desired  or  the  number  of  messages  transmitted  or 
for  each  call  or  message  sent,  also  for  a  two-party  line  and  ten- 
party  line,  and  that  by  most  or  all  of  which  the  subscriber  may 
obtain  competent  service  at  a  less  rate  than  $125  per  annum. 
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The  answer  sets  up  estoppel  and  acquiescence  by  reason  of 
the  recognition  of  defendant's  right  to  make  charge  for  the 
special  service,  etc.,  and  prays  the  benefit  of  a  demurrer  to 
complainants'  bill  for  want  of  equity,  and  also  upon  the 
ground  of  multifariousness  and  for  improper  joinder  of  par- 
ties complainant. 

Without  reviewing  the  evidence  in  detail,  consisting  of  nu- 
merous affidavits  and  documentary  proof,  it  is  sufficient  to  say : 

That  it  clearly  appears  that  the  grounded  line  telephone 
service^  as  it  existed  in  1889,  gradually  became  more  and  more 
inefficient  and  unsatisfactory.  This  was  caused  by  the  intro- 
duction of  wires  for  electric  lighting  and  raUway  service,  and 
the  steadily  increasing  multiplication  of  iron  pipes  and  con- 
ductors of  electricity  being  placed  in  and  over  the  streets  and 
alleys  of  the  city  of  Chicago. 

Also  that  it  is  apparent  from  the  evidence  that  the  telephone 
service  in  existence  at  the  passage  of  the  ordinance  for  the 
causes  aforesaid,  demanded  that  some  changes  and  improve- 
ments be  made. 

It  became  impracticable  to  continue  the  use  of  the  iron  wire 
and  grounded  circuit  in  the  most  central  part  of  the  city,  and 
for  that  reason,  among  others,  it  became  necessary  to  substi- 
tute in  places  the  copper  wire  for  the  iron,  and  at  certain 
points  to  have  return  trunk  wires,  so  as  to  relieve  the  service 
from  the  many  disturbances  arising  from  the  growth  and  the 
increasing  use  of  the  streets  for  public  and  guo^f-public  pur- 
poses, by  other  corporations  and  individuals. 

The  defendant's  answer  in  connection  with  the  evidence 
clearly  shows  the  inadequacy  and  inefficiency  of  the  old  serv- 
ice for  the  changed  condition  of  affairs. 

The  improvements  which  the  answer  alleges  were  made  in 
the  old  grounded  service  by  the  defendant,  and  for  which  it 
appears  the  defendant  made  no  extra  charges  to  subscribers, 
must  be  held  to  hacve  been  made  to  advance  its  own  interests 
as  well  as  in  the  performance  of  its  duty  to  give  telephone 
service  at  the  rate  of  $125  per  annum. 

TTie  fact  that  it  made  no  charges  for  such  improvements 
in  the  grounded  line  circuit,  must  be  taken  as  a  recognition 
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of  its  duty  and  obligation  to  give  an  improved  service  and 
remedy  defects  in  the  then  existing  service  when  it  was  prac- 
ticable to  do  so,  and  this  without  extra  charge  therefor.  It 
was  equally  as  strong  a  practical  construction  of  the  ordinance 
as  the  special  contracts  which  were  entered  into  after  the 
passage  of  the  ordinance  in  question. 

All  the  improvements  adopted  in  the  service,  under  the  spe- 
cial service  contract  **  Exhibit  B",  except  the  long  distance 
connection,  are  practically  of  the  same  nature  as  the  improve- 
ments in  the  old  or  grounded  line  service,  and  no  reason  can 
be  perceived  why  the  improvements  in  the  latter  service 
should  be  made  and  given  free  of  charge,  and  those  of  the 
former  or  special  service  should  be  made  the  subject  of  addi- 
tional charges.  They  were  all  demanded  by  the  necessities  of 
the  situation,  the  changed  conditions,  the  growing  inefficiency 
of  the  service,  and  were  demanded  not  only  to  overcome  new 
diffieulti^,  but  also  to  increase  the  demand  for  telephones. 

It  also  clearly  appears  from  the  evidence  that  all  these  im- 
provements in  the  service  were  not  only  demanded  for  the  sat- 
isfactory service  to  subscribers,  but  also  that  they  were  made 
by  the  telephone  company  in  its  own  financial  interest  and  for 
its  own  advantage. 

In  my  opinion,  from  the  evidence,  substantially  all  of  these 
improvements  in  instruments  and  in  improved'  service  ren- 
dered by  the  company  under  the  special  contract,  '*  Exhibit 
B,''  would  have  been  made  had  the  long  distance  telephone 
never  reached  the  city  of  Chicago. 

It  was  well  known  at  the  time  of  the  passage  of  the  ordi- 
nance that  copper  was  a  much  better  conductor  of  electricity 
than  iron,  and  that  a  return  wire  was  much  better  than  a 
grounded  circuit;  that  a  Blake  transmitter  was  better  than 
those  that  preceded  it,  and  that  improvements  in  telephones 
and  telephone  appliances  were  continually  being  sought  for  and 
discovered ;  that  the  art  of  telephoning  was  yet  in  its  infancy, 
and  that  the  future  was  rich  in  promise  of  its  growth  and  im- 
provement. The  attention  it  was  receiving  from  scientific- 
experimenters,  the  history  of  the  growth  of  the  telegraph,  of 
the  railroad,  of  the  steam  engine  and  other  great  improve- 
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ments,  all  these  matters  must  be  held  to  be  part  of  the  ''sur- 
rounding circuBistances"  under  which  the  ordinance  in  ques- 
tion was  passed  and  accepted,  and  which  are  to  be  considered 
in  arriving  at  the  intention  of  the  parties. 

That  the  grounded  line  service  was  steadily  becoming  more 
and  more  inefficient  and  unsatisfactory,  and  that'  the  defend- 
ant found  it  to  the  interest  of  the  company  to  encourage  the 
demands  for  more  efficient  and  satisfactory  service  is  con- 
clusively shown  by  the  annual  reports  of  the  directors  and 
official  documents  issued  by  the  company,  which  have  been  in- 
troduced in  evidence. 

The  annual  report  for  1899  contains  a  table  showing  that 
since  1893  the  grounded  line  telephones  in  use  by  its  subscrib- 
ers decreased  in  the  seven  years,  1893  to  1900,  from  8,983  to 
3,843,  an  average  annual  decrease  of  thirty-nine  per  cent., 
while  in  the  same  period  of  time  tbe  metallic  circuit  (or  im- 
proved service)  increased  from  1,131  telephones  to  6,780,  an 
average  annual  increase  of  sixty-four  per  cent. 

The  same  annual  report  (1899)  contains  the  following, 
which  shows  the  cause  of  the  large  increase  of  the  latter  and 
the  decrease  of  the  grounded  line:  ** Experience  in  all  the 
telephone  exchanges  in  large  cities  has  cantinuea  to  demon- 
strate the  fact  that  ike  best  service  cannot  be  maintained  and 
furnished  over  grounded  lines.  The  interference  from  elec- 
tric railways,  electric  power  and  lighting  plants,  and  the  in- 
ductive disturbances  occasioned  by  long  underground  cable 
extensions,  have  made  this  class  of  service  more  and  more  dif- 
ficult to  maintain." 

*'The  public  needs  demand  not  only  the  best  quality  of  serv- 
ice, but  that  it  shall  extend  to  the  most  remote  parts  of  the 
city." 

In  the  annual  report  of  the  company  for  the  year  1900,  it  is 
declared  that  "for  a  number  of  years  the  Chicago  exchange 
(telephone  service)  was  the  largest  at  the  time  in  the  world. 
Its  growth  a  few  years  later  was  seriously  retarded  by  the 
troubles  following  the  introduction  of  the  trolley,  and  electric 
lighting  currents  throughout  the  city,  which  greatly  interfered 
with  the  service  upon  the  grounded  lines,  the  only  system  then 
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in  use.  Since  the  more  general  adoption  of  full  copper  metal- 
lic circuits,  by  subscribers,  the  reliability  of  this  service  has 
been  restored,  and  a  rapid  growth  of  the  exchange  has  fol- 
lowed.'' 

*' Opposition  companies  have  made  no  material  progress  in 
our  territory  during  the  past  year.  •  •  •  Of  the  ten  op- 
position companies  operating  in  the  beginning  of  the  year, 
live  have  entered  into  sub-license  contracts,  under  which  their 
systems  are  equipped  with  our  standard  apparatus,  and  may 
be  used  in  connection  with  our  general  system." 

In  the  defendant's  telephone  directory,  issued  in  October, 
1901,  under  the  head  of  ''General  Information"  as  to  how  to 
use  the  telephone,  report  trouble,  etc.,  occurs  the  following : 

"On  account  of  interference  by  currents  from  electric  rail- 
ways, lights,  and  other  electric  systems,  it  is  not  possible 
to  insure  satisfactory  communication  by  subscribers  having 
grounded  exchange  lines.  The  character  of  the  service  in 
such  cases  will  depend  largely  upon  the  local  interference  en- 
countered." 

In  its  report  for  the  year  1898,  the  company  declares  that 
'*the  (telephone)  business  is  still  to  some  extent  in  its  experi- 
mental stage,  but  it  is  confidently  believed  that  stage  will  soon 
be  passed,  and  that  when  the  various  kinds  of  apparatus  which 
are  required  shall  become  standard  f  •  •  a  better  serv- 
ice wiU  become  possible,  and  lower  rates  may  prevail,"  etc. 

In  the  face  of  this  showing  and  admissions  by  the  Telephone 
Company,  it  would  be  a  forced  construction,  if  any  construc- 
tion is  necessary  of  the  ordinance  in  question  (which  the  com- 
pany insists  is  a  mere  private  contract  between  it  and  the 
city),  to  hold  that  the  Telephone  Company's  only  duty  or  ob- 
ligation aa  to  furnishing  ** telephone  service"  is  to  furnish 
the  grounded  line  service  in  existence  when  the  ordinance  was 
passed. 

I  find  no  such  provision  in  the  ordinance  (which  could 
easily  have  been  inserted  had  such  been  the  understanding), 
nor  do  I  find  any  provision  or  contract  to  furnish  **an  ineffici- 
ent or  unsatisfactory"  telephone  service. 
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Nor  was  the  long  distance  telephone  unknown  by  any  means 
at  the  time  of  the  passage  of  the  ordinance  in  question.  It 
was  then  known  as  an  historic  fact  that  Rysselberg  and  others 
had  talked  over  a  copper  wire  a  distance  of  one  thousand  miles 
in  length  and  the  long  distance  was  on  its  way  from  the  east 
and  was  at  or  near  Pittsburg  at  that  time.  The  business  world 
was  alive  as  to  its  possibilities  and  that  it  must  soon  reach 
Chicago,  must  be  assumed  to  have  been  known  to  the  parties 
making  the  so-called  contract  by  the  ordinance  in  question. 

The  service' of  1889  was  not  confined  to  the  city  of  Chicago, 
but  extended  to  many  toll  stations  with  which  the  defendant 
company  was  connected  and  to  be  connected. 

By  connecting  the  subscriber  with  an  out  of  town  toll  sta- 
tion at  a  neighboring  village,  the  subscribers  could  talk  with 
a  resident  of  a  village  over  some  other  company's  line,  which 
furnished  telephone  service  in  that,  or  with  some  other,  vil- 
lage, but  the  service  over  the  other  line  was  an  extra  charge 
on  the  subscriber.  The  relation  of  the  parties  to  the  long  dis- 
tance is  precisely  the  same  as  existed  in  1889  as  to  the  out-of- 
the-city  toll  service.  It  is  only  one  more  toll  station,  or  serv- 
ice, in  addition  to  what  the  defendant  company  already  pos- 
sessed. It  makes  no  difference  that  it  was  located  in  Chicago 
and  not  in  one  of  the  seven  counties  in  which  defendant  had 
toll-station  service.  Why  should  such  a  connectito  cost  $50 
per  year  more  than  any  new  toll  station  since  established  in 
an  adjoining  county?  The  charges  for  the  service  rendered 
after  the  connection  is  made  is  paid  in  both  instances  by  the 
subscriber  using  the  connection. 

The  defendant  alleges  it  made  an  arrangement  with  the 
American  Telephone  Company  for  such  connection  and  com- 
bined service.  It  appears  that  this  arrangement  was  made  as 
early  as  1891,  more  than  a  year  before  the  long  distance  tele- 
phone arrived  in  Chicago,  and  it  must  be  presumed  that  it  was 
made  by  the  company  voluntarily  and  because  it  was  for  its 
advantage  to  make  it ;  also  that  it  took  care  of  its  own  inter- 
ests in  arranging  the  terms  of  the  agreement. 

Indiana  decisions  cited, by  the  complainants,  when  taken 
into  consideration  with  the  case  of  People  ex  reL  v.  The  Sub- 
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urban  Railway  Company ^  178  lU.  594,  must  be  taken  as 
clearly  oontrollingf  the  case  at  bar. 

Upon  the  13th  of  April,  1885,  the  legislature  of  Indiana 
passed  an  ''Act  to  Regulate  the  Bental  Allowed  for  the  Use 
of  Telephones,"  and  fixing  a  penalty  for  its  violation. 

Section  1  of  the  act  provided:  **No  individual  •  •  • 
corporation,  •  •  •  owning  •  •  •  operating  any  tel- 
ephone line  in  operation  in  this  state,  shkll  be  allowed  to 
charge  •  •  •  as  rental  for  the  use  of  such  telephone,  a 
sum  exceeding  $3.00  per  month,  where  only  onct  is  rented." 

One  Haughey  requested  the  Central  Union  Telephone  Com- 
pany, an  Illinois  corporation  then  operating  in  the  state  of 
Indiana,  to  extend  its  lines  to  his  farm,  and  rent  him  one  tele- 
phone. The  company  offered  to  rent  him  a  hand  telephone,  a 
magneto  bell,  and  to  connect  him  with  their  exchange,  and  to 
furnish  exchange  service  for  certain  hours  of  the  day,  for 
three  dollars  per  month,  reserving  the  right  to  put  others  on 
the  same  line.  Haughey  declined  to  accept  this  offer  and  en- 
tered into  a  contract  with  the  Telephone  Company  for  the  use 
of  one  battery  transmitter,  one  magneto  telephone,  and  the 
necessary  appliances  for  connecting  them  with  the  exchange^ 
at  sixteen  and  two-thirds  dollars  per  month. 

The  items  of  charges  were  as  follows : 

Rental  of  one  magneto  telephone  and  one  battery  trails* 
mitter  (two  telephones)  at  the  rate  of  $20.00  per  annum. 
Labor  and  service  charges  for  switching,  construction,  and 
maintenance  chaises  for  lines,  batteries,  central  office  sup- 
plies, magneto  bell  and  appliances  at  the  rate  of  $114.00. 

An  information  was  filed  against  the  telephone  company 
for  violation  of  the  statute ;  it  was  fined,  and  appealed  to  the 
supreme  court. 

That  court,  in  language  very  applicable  to  the  case  at  bar, 
after  holding  telephones  to  be  a  matter  of  public  convenience 
and  of  public  necessity,  and  an  important  and  indispensable 
instrument  of  commerce,  and  that  no  other  known  device  can 
supply  the  extraordinary  facilities  that  it  presents,  holds  that 
it  is  property  devoted  to  a  public  use  and  a  legitimate  subject 
of  legislative  regulation  and  control. 
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The  court,  in  its  opinion,  then  describes  the  telephone  in 
use  when  the  act  was  passed — the  Bell  hand  or  magneto  tele- 
phone in  a  hard  rubber  case,  used  in  both  transmitting  and 
receiving  sounds  carried  over  a  connecting  wire.  This  with 
the  magneto  bell  or  call  bell  was  all  that  was  used  at  that 
time;  then  came  the  Blake  transmitter,  by  which  words  were 
transmitted  in  a  louder  tone  and  with  more  effect  than 
through  the  Bell  hand  telephone. 

The  Blake,  though,  was  in  use  in  1885  by  those  who  de- 
sired the  best  available  services.  Since  it  came  into  use  the 
Bell  hand  telephone  is  used  only  as  a  receiver  of  messages. 

It  was  contended  on  the  part  of  the  defendant  that  that  act 
applied  only  where  one  telephone  was  used  and  not  where 
two  were — i.  e.,  where  the  Blake  transmitter  and  the  hand 
telephone  were  both  used. 

The  court  says,  **The  word  (telephone)  constitutes  a  ge- 
neric term,  haviDg  reference  generally  to  the  art  of  telephony 
as  an  institution,  but  more  particularly  to  the  apparatus  as 
an  entirety,  ordinarily  used  in  the  transmission,  as  well  as  in 
the  reception,  of  telephonic  messages;"  that  the  proper  mean- 
ing of  the  word  was  ''an  organized  apparatus,  an  institution, 
and  not  a  single  instrument." 

The  judgment  of  the  lower  court  imposing  a  fine  for  a  vio- 
lation of  the  law  was  affirmed.  Hockett  v.  State,  105  Ind. 
250. 

In  the  case  of  Central  Union  Telephone  Co.  v.  Bradburrj, 
106  Ind.  1,  there  was  brought  before  the  court  another 
offer  on  the  part  of  the  Telephone  Company  to  avoid  the  law 
in  question,  and  the  court  again  held  that  the  act  imposing 
certain  duties  on  the  Telephone  Company,  passed  in  April, 
1885,  Was  valid,  and  an  act  which  required  them  to  serve  all 
without  discrimination  or  partiality, 

Bradbury  applied  to  the  Telephone  Comapny  for  a  tele- 
phone to  be  placed  upon  his  business  premises.  The  com- 
pany replied  that  it  had  several  grades  of  equipment  or  serv- 
ice. '*If  you  want  the  hand  telephone  and  magneto  bell  and 
service  from  7  a.  m.  to  6  p.  m.,  we  will  give  it  to  you  for 
$3.00  per  month;  or,  if  you  wish  another  service,  hand  tele- 
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phone,  $10;  Blake  transmitter,  $10;  for  additional  service  and 
material  furnished  to  you,  $40  per  annum."  Bradbury  ap- 
plied by  petition  for  mandamus  to  compel  the  company  to 
furnish  him  the  highest  grade  or  class  of  telephonic  service 
at  $3  a  month.  The  company  answered  that  it  could  not 
furnish  such  service  at  $3  a  month,  but  that  it  woidd  furnish 
the  other  specified  service  at  $3  per  month,  denying  the  power 
of  the  state  to  fix  its  rates  and  also  denying  that  it  was  a  com- 
mon carrier  of  news. 

The  court  referred  to  the  former  case  in  the  105th  Indiana, 
and  held  it  to  be  decisive  of  the  case  then  presented  and  that 
the  term  '' telephone,"  as  defined  in  that  decision,  was  to  gov- 
ern the  company  under  the  law,  and  awarded  the  mandamus 
asked  for. 

In  Johnson  v.  The  State,  113  Ind.  143,  another  device  of  the 
Telephone  Company  to  evade  the  law  was  brought  before 
the  supreme  court.  The  company  undertook  to  impose  a  fixed 
charge  of  one  dollar  per  month  (in  excess  of  the  three  dol- 
lars per  month  allowed  by  the  statute)  for  non-subscribers 
using  the  telephone,  which  was  to  be  charged  and  collected 
whether  the  telephone  was  or  was  not  used  by  the  non-sub- 
scribers and  without  regard  to  the  number  of  such  persons 
or  the  number  of  times  that  it  might  be  used.  The  court  held 
that  this  was  a  violation  of  the  law. 

It  appeared  in  that  case  that  the  company  undertook  to 
divide  its  customers  into  six  classes,  charging  three  dollars 
per  month  to  each  class,  and  from  fifty  cents  to  two  dollars 
additional  for  its  use  by  non-subscribers,  and  Johnson  was  in 
class  three. 

The  company  then  adopted  another  device  for  evading  the 
law,  which  was  brought  before  the  supreme  court,  in  the  case 
of  the  Central  Union  Telephone  Company  v.  The  State  ex  rel. 
Fallcy,  118  Ind.  194. 

The  court  held  that  the  telephone  was  an  instrument  of 
commerce,  and  persons  or  corporations  engaged  therein  are 
common  carriers  of  news:  that  a  corporation  owning  tele- 
phone lines,  furnishing  connection  and  facilities  and  service 
to  persons    •    •    •    can  be  compelled  by  mandamus  on  pe- 
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tition  of  one  discriminated  against  to  furnish  the  same  in- 
dependent of  any  statutory  provision  against  discrimination, 
and  that  it  was  no  answer  to  a  refusal  to  furnish  the  same 
to  say  that  by  furnishing  him  with  one  instrument  and  serv- 
ice^  he  would  be  placed  in  communication  with  persons  out- 
side of  the  state.  It  appears  that  the  company  had  ceased 
doing  any  rental  business  and  had  adopted  the  toll  station 
system  in  the  city  of  Lafayette.  This  toU  station  system  was 
connected  with  a  telephonic  system  inside  and  outside  of  the 
city.  The  court  held  that  the  Telephone  Company  could  not, 
directly  or  indirectly,  take  a  greater  rate  than  they  might  by 
ordinance;  that  the  petitioner  asked  only  for  telephone  serv- 
ice at  her  place  of  business  for  city  purposes,  and  it  was  no 
answer  to  say  that  ^e  could  also  connect  with  parties  outside 
of  the  state  if  the  telephone  was  placed  in  her  place  of  busi- 
ness. 

In  the  case  of  the  Chesapeake  dk  Potomac  Telephone  Com- 
pany  v.  Baltimore  &  Ohio  Telephone  Company,  66  Md.  399, 
7  Atl.  809,  the  company  there  endeavored  to  set  up  an 
agreement  under  which  it  was  allowed  to  operate  a  telephone, 
that  it  would  not  receive  telegraphic  dispatches  from  a  cer- 
tain company.  The  court  held  the  agreement  in  that  regard 
void,  holding  tiiat  the  duty  of  transmitting,  by  law,  was  para- 
mount to  that  prescribed  by  the  contract. 

The  Indiana  supreme  court  properly  held  that  a  telephone 
company  by  no  special  device  or  pretense  of  improved,  better 
or  different  appliances  or  service,  could  evade  its  duty  to  rent 
telephones  and  give  telephone  service  at  the  rate  prescribed 
by  the  statute;  that  the  limitation  of  the  law  was  not  as  to 
the  telephone  service  in  force  at  the  time  of  its  passage,  but 
applied  to  all  the  telephone  service  at  any  time  thereafter 
tiiat  the  same  might  be  furnished  to  subscribers. 

The  reasoning  of  the  court  and  the  principles  declared  in 
the  Indiana  cases  are  directly  in  point  in  the  case  at  bar, 
and  should  control  it,  unless  there  is  some  vital  difference  be- 
tween the  limitation  by  legislative  act  and  one  imposed  by 
ordinance  accepted  by  the  defendant. 

The  defendant  contends  that  there  is  this  vital  distinction, 
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because  one  was  the  act  of  the  legislature  in  the  exercise  of 
the  sovereignty  of  the  state,  it  was  an  act  of  the  governing 
power,  while  the  ordinance  in  question  in  this  case  was  a  con- 
tract and  not  a  law ;  that  such  ordinances  are  not  the  exercise 
of  the  governing  power,  but  of  the  business  or  private  powers 
of  the  corporation. 

The  defendant  properly  contends  that  ordinances  have  a 
double  character — governmental  or  public — by  virtue  of  being 
made  the  instrument  of  the  state  to  govern  the  particular 
locality,  the  other  proprietary,  or  private,  and  that  in  the  ex- 
ercise of  the  latter  power  it  is,  quo  ad  hoc,  a  private  corpora- 
tion. Upon  this  point  the  learned  solicitors  of  defendant  cite 
several  decisions  of  the  United  States  courts  and  others,  sev- 
eral of  which  refer  to  contracts  between  a  municipality  and  a 
corporation  to  supply  the  people  of  the  municipality  with 
water. 

The  court  has  carefully  considered  the  cases  cited,  but  will 
not  attempt  to  review  them,  believing  them  to  have  but  little 
bearing  upon  the  question  here  involved,  when  the  decisions 
of  our  own  supreme  court  are  taken  into  consideration,  which 
latter  decisions  must  govern. 

It  is  admitted  that  the  defendant  Telephone  Company  is  a 
public  service  corporation,  and  analogous  in  many  respects 
to  that  of  a  conmion  carrier ;  that  it  must  treat  all  its  patrons 
alike  and  without  discrimination. 

In  that  respect  it  must  also  be  held  to  resemble  a  street 
railway  corporation,  and  an  ordinance  granting  to  a  street 
railway  corporation  the  privilege  of  using  the  streets  of  the 
city  for  street  railway  purposes  on  condition  that  it  should 
charge  not  to  exceed  a  certain  rate  of  fare  would  be  exactly 
similar  in  principle  to  the  ordinance  in  question  granting  the 
telephone  company  the  use  of  the  streets,  etc.,  on  condition 
it  should  not  increase  its  rates  for  telephone  service  above  a 
certain  amount.  The  two  ordinances  are  passed  in  the  exer- 
cise of  the  same  power  of  the  municipality.  If  one  is  the 
exercise  of  the  governing  power  so  is  the  other.  If  one  is  a 
private  business  contract  so  is  the  other. 

Our  supreme  court,  in  a  wide-reaching  decision,  has  put 
this  question  at  rest  so  far  as  this  state  is  concerned. 
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The  villas  of  River  Forest,  in  this  county,  is  organized 
under  the  same  act  as  the  city  of  Chicago,  to- wit:  the  gen- 
eral incorporation  act  for  cities  and  villages,  passed  in  1872. 
It  has  the  same  power  as  the  city  of  Chicago  to  lay  out  and 
improve  streets  and  this  general  power  **to  regulate  the  use  of 
the  same.'' 

The  village  of  River  Forest  passed  an  ordinance  in  due 
form  granting  the  privilege  to  the  Suburban  Railway  Com- 
pany, an  Illinois  corporation,  to  construct,  maintain,  etc.,  its 
poles  and  tracks  in  the  streets  of  the  village  upon  certain 
conditions,  among  others  that  the  rate  of  fare  for  the  trans- 
portation of  passengers  from  River  Forest  to  Chicago  should 
not  exceed  the  rate  of  fare  charged  passengers  for  like  serv- 
ice from  any  other  stopping  place  within  a  certain  part  of  the 
town  of  Cicero.  The  company  undertook  to  discriminate  in 
fares  against  residents  of  River  Forest;  information  for  a 
mandamus  in  the  name  of  the  people  on  the  relation  of  one 
of  its  citizens  was  commenced. 

It  was  contended,  among  other  things,  by  the  Suburban 
Railway  Company,  that  the  ordinance  was  a  mere  private 
contract  and  that  mandamus  would  not  lie  to  enforce  a  mere 
private  contract;  in  other  words,  a  contract  made  under  the 
business  powers  of  the  corporation. 

In  a  very  able  opinion  by  Justice  Boggs  the  question  as 
to  the  power  of  the  village,  and  as  to  the  nature  of  the  power 
exercised  by  the  village  in  passing  the  ordinance,  whether 
governmental  or  not,  was  discussed.  The  case  is  found  in 
The  People  ex  rel.  Thomas  M.  Jackson  v.  The  Suburban  Rail- 
way Company,  178  111.  594. 

It  was  there  held  that  a  street  railway  company  was  not 
a  private  corporation,  but  a  quasi-public  corporation,  and 
that  "the  power  possessed  by  the  state  to  attach,  as  a  condi- 
tion to  the  grant  of  a  franchise  to  a  quasi-pwhlic  corporation, 
the  performance  of  duties  beneficial  to  the  public,  may  be  ex- 
-ercised  by  a  municipality  under  its  powers  to  grant  to  such 
corporation  the  use  of  its  streets." 

Also,  "The  fact  that  a  street  railway  obtains  its  charter 
under  the  state  laws  does  not  make  the  authority  given  it  by 
:a  municipality  to  use  streets  and  alleys  a  mere  license  as  the 
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charter  merely  gives  the  company  its  existence,  and  it  cannot 
carry  out  the  purpose  of  its  existence  without  further  exer- 
cise of  sovereign  power  which  has  been  delegated  to  munici- 
palities with  respect  to  their  streets.    •    •    • 

**A  street  railway  company  is  not  a  private,  but  a  quasi- 
public  corporation,  and  owes  it  as  a  duty  to  the  public  to 
demand  only  reasonable  fares  for  the  traxisportation  of  passen- 
gers and  to  serve  the  public  without  unjust  discrimination, 
and  the  performance  of  such  duty  may  be  secured  to  the  pub- 
lic by  the  state  acting  directly  or  through  a  municipality. 

**A  village,  on  granting  a  suburban  street  railway  company 
the  right  to  use  its  streets,  may  prescribe  as  a  condition  that 
the  fare  between  the  village  and  points  in  the  city  shall  not 
exceed  that  charged  patrons  from  another  town  on  the  line; 
and  the  acceptance  of  the  ordinance  and  the  enjoyment  of  its 
benefits  estop  the  company  to  deny  that  the  exaction  of  a 
greater  amount  is  not  unjust  discrimination.'*  And  that  after 
it  has  enjoyed  the  benefit  of  the  ordinance,  the  company  waa 
itself  estopped  to  question  the  power  of  the  city;  that  the 
company  could  not  escape  the  performance  of  its  undertak- 
ings by  alleging  that  the  ordinance  was  ultra  vires  the  munici- 
pality and  the  company. 

The  court  also  held  that  ''the  right  given  by  a  municipality 
to  a  street  railway  company  to  use  its  streets  is  sufficient  con- 
sideration for  the  undertakings  of  the  company  to  comply 
with  the  conditions  of  the  ordinance  respecting  charge  for 
transportation. 

**That  being  established,"  says  the  court,  "compliance  with 
the  provisions  of  the  ordinance  in  the  respect  named  becomes 
a  duty  to  the  public,  the  performance  whereof  is  within  the 
right  and  power  of  the  village,  acting  as  the  agency  of  the 
state,  to  secure,  by  means  of  the  conditions  incorporated  in 
the  ordinance.  The  fact  that  the  ordinance  required  the  com- 
pany should  formally  accept  it  as  conditioned  had  no  eflPect 
to  render  the  grant  a  mere  private  contract.  The  state, 
through  the  village,  as  its  representative,  was  acting,  and  the 
power  which  was  exercised  by  the  village  was  that  of  the 
sovereign.     That  which  the  ordinance  required  the  company 
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should  do,  and  should  consent  to  do,  did  not  become  mere 
contract  obligations  on  the  part  of  the  company  to  perform 
acts  beneficial  to  the  village." 

The  court  cites  in  this  opinion,  with  approval,  the  case  of 
Rogers  Park  Water  Company  v.  Fergus,  page  571,  of  the  same 
volume. 

The  contention  that  the  passage  of  the  ordinance  in  question 
was  not  the  exercise  of  the  sovereign  or  governing  power  of 
the  state,  delegated  to  the  city  of  Chicago  by  its  charter,  but 
was  a  mere  private  or  business  contract  of  the  city,  not  being 
tenable  under  the  decisions  of  our  supreme  court  referred  to^ 
it  is  deemed  unnecessary  to  review  the  defendant's  contention 
founded  thereon,  as  to  estoppel  by  the  practical  construction 
placed  upon  the  ordinance,  and  the  acquiescence,  in  such  prac- 
tical construction,  by  the  city  of  Chicago,  and  the  complain- 
ants, and  the  public  generally. 

Under  the  decisions  quoted,  it  became  the  duty  of  the  de- 
fendant as  a  quasi-jpuhlic  service  corporation,  by  reason  of  the 
passage  of  the  ordinance  and  its  acceptance  and  enjoyment  of 
the  privileges  conferred  thereby,  to  furnish  telephone  serv- 
ice with  all  the  improvements  thereon  to  its  subscribers  at  the 
ordinance  rate  of  $125  per  anmun,  and  no  acts  or  acquiescence 
of  its  subscribers  by  signing  and  accepting  telephone  service 
under  the  special  contract,  **  Exhibit  B,"  can  be  held  to  be  an 
estoppel  upon  such  subscribers  or  to  confer  upon  defendant  a 
power  which  it  has  assumed  to  exercise  in  direct  violation  of 
the  ordinance. 

As  held  by  the  supreme  court  in  the  Suburban  Railway 
Company  case  ante,  the  state  might  have  provided  in  the  char- 
ter of  the  defendant  corporation  (or  by  general  law)  that  it 
should  not  charge  to  exceed  $125  per  annum  for  telephone 
service,  but  instead  of  doing  so,  the  state  merely  authorized 
the  company  to  perform  telephonic  service  within  the  state. 
It  has  delegated  to  the  city  of  Chicago  the  power  to  regulate 
the  use  of  its  streets,  and  it  is  distinctly  held  in  the  case  cited 
that  under  that  power  the  state  had  delegated  to  the  city  the 
power  to  grant  the  use  of  its  streets  to  the  defendant,  and  as 
a  condition  annexed  to  said  grant,  that  it  should  not  charge 
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to  exceed  a  certain  rate  for  telephonic  service  while  it  occupied 
the  streets  of  the  city  under  such  ordinances;  that  such  power 
exercised  by  the  city  was  the  sovereign  or  governing  power  of 
the  state  delegated  to  the  city  under  the  charter  provision 
giving  it  the  right  to  regulate  the  use  of  the  streets ;  also  that 
an  ordinance  of  this  nature  is  not  a  mere  private  contract^  but 
that  it  is  the  exercise  of  the  governing  power  of  the  state; 
that  it  became  the  duty  and  obligation  of  a  quasi-public  cor- 
poration like  the  defendant,  exercising  powers  under  such  an 
ordinance,  to  comply  with  the  same  and  furnish  the  service 
agreed  to  be  furnished  at  the  rate  fixed  by  the  ordinance, 
which  rate  by  the  consent  of  the  city  and  of  the  defendant 
was  determined  to  be  a  reasonable  rate  for  the  service  to  be 
performed. 

Not  being  a  private  contract  or  a  contract  separate  and 
apart  from  the  exercise  of  the  governing  power  of  the  city, 
the  doctrine  of  practical  construction  and  acquiescence  con- 
tended for  by  the  defendant  can  have  no  application,  be- 
cause as  a  public  service  corporation  it  was  bound  to  give 
telephonic  service  at  the  rate  fixed  by  the  ordinance.  When 
a  subscriber  cannot  obtain  satisfactory  service  except  by  en- 
tering into  a  contract  by  which  he  agrees  to  pay  a  greater 
rate  than  that  fixed  by  the  ordinance,  the  rate  agreed  to  be 
paid,  so  far  as  it  is  in  excess  of  the  rate  prescribed  by  the  or- 
dinance, must  be  held  to  be  an  illegal  exaction,  and  not  only 
illegal  but  forced,  a  forced  agreement,  by  the  company  ex- 
acted of  the  subscriber,  and  not  a  voluntary  contract  which 
would  estop  him  from  disputing  the  same. 

In  the  language  of  the  Iowa  supreme  court,  where  a  pub- 
lic service  corporation  exacts  greater  charges  than  is  author- 
ized by  the  law,  the  payment  of  such  charges  is  not  regarded 
as  voluntary,  nor  is  the  making  of  any  protest  or  objection 
necessary  in  order  to  recover  back  the  excessive  charges. 

*'The  law  does  not  require  objection  or  protest  to  be  made 
to  the  payment  of  unjust  charges,  for  the  reason  that  it  would 
be  in  vain,  being  addressed  to  those  who  occupy  the  command- 
ing power  to  enforce  obedience  to  their  requirements.''  Hei- 
serman  v.  Burlington,  C.  R.  &  A^  JB.  Ry.  Co.,  63  Iowa,  732, 18 
N.  W.  903. 
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There  is  no  oontest  made  by  the  oomplainants  as  to  the 
rights  of  the  company  to  charge  extra  for  what  is  called  ex- 
tension service. 

With  that  exception  the  service  rendered  under  the  special 
contract,  **  Exhibit  B,"  in  question,  must  be  rendered  by  the 
defendant  at  the  ordinance  rate,  $125  per  annum. 

An  order  may  be  prepared  in  accordance  with  the  views 
here  expressed  for  a  preliminary  injunction  as  prayed  for  in 
the  bill — upon  the  complainants,  or  some  of  them,  entering^ 
into  a  bond  to  be  approved  by  the  court,  in  the  penal  sum 
of y  conditioned,  as  provided  by  law. 

The  following  is  the  injunction  order  as  entered: 

This  day  there  comes  on  to  be  heard  the  motion  for  an  in- 
jimction  on  behalf  of  the  following  named  complainants  and 
oo-eomplainants:    •    •    • 

Said  motion  comes  on  to  be  heard  upon  the  sworn  bill  of 
eomplaint  herein  and  the  exhibits  thereto  attached,  upon  th(^ 
sworn  intervening  petition  of  said  co-complainants,  upon  the 
afSdavits  and  documentary  evidence  offered  and  read  in  sup- 
port of  said  bill  and  intervening  petition,  upon  the  affidavits 
offered  and  read  by  said  defendant,  among  which  were  the 
sworn  answers  to  said  bill  and  intervening  petition,  which 
sworn  answers  were  used  as  affidavits  by  said  defendant ;  and 
the  court  having  considered  said  bill,  intervening  petition 
and  all  said  affidavits  and  documentary  evidence,  and  said  mo- 
tion for  an  injunction  having  been  argued  by  Messrs.  Moran, 
Mayer  &  Meyer,  solicitors  for  said  complainants  and  co-com- 
plainants, and  by  Messrs.  John  J,  Herrick  and  Holt,  Wheeler 
&  Sidley,  solicitors  for  said  defendant,  and  the  court  havinj? 
duly  considered  the  matter  and  being  fully  advised  in  the 
premises,  doth  find  that  said  named  complainants  and  co- 
eomplainants  respectively,  are  entitled,  until  the  final  hearing 
of  this  cause,  to  an  injunction  as  prayed  in  said  bill  and  in 
said  intervening  petition. 

Wherefore,  the  premises  considered,  it  is  hereby  ordered, 
adjudged  and  decreed,  that  until  the  final  hearing  of  this 
cause,  the  said  defendant,  Chicago  Telephone  Company,  its 
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officers,  attorneys,  agents  and  servants  shall  be,  and  they  are 
hereby  enjoined  and  restrained;^  as  prayed  in  said  bill  and  in 
said  intervening  petitions,  as  follows: 

1st.  From  removing  or  attempting  to  remove  or  from  dis- 
placing or  attempting  to  displace  any  of  the  telephone  instru- 
ments and  appliances,  with  copper  metallic  circuits,  referred 
to  in  said  bill  of  complaint  and  in  said  intervening  petition, 
and  now  in  the  respective  places  of  business  of  said  named 
complainants  and  co-complainants  as  described  in  said  bill  of 
complaint  and  in  said  interv<ming  petition ;  and  from  in  any 
manner  interfering  with  or  intemiptiog  said  telephones,  ap- 
pliances and  copper  metallic  circuits,  and  from  cutting  off 
or  interrupting  the  circuits  connecting  the  said  places  of  busi- 
ness of  said  complainants  and  co-complainants  respectively 
with  the  exchanges  or  switches  of  said  Chicago  Telephone 
Company,  and  from  refusing  to  continue  to  supply  the  pres- 
ent telephone  service  as  now  rendered  to  said  complainants 
and  co-complainants  respectively,  as  described  in  said  bill  of 
complaint  and  in  said  intervening  petition.  This  order  is  en- 
tered upon  the  condition  that  so  long  as  it  shall  remain  in 
force  the  said  complainants  and  co-complainants  respectively, 
shall  pay  or  offer  to  pay  to  said  Chicago  Telephone  Company 
at  the  rate  of  one  hundred  and  twenty-five  dollars  ($125.00) 
per  annum  for  each  telephone  instrument  connected  by  copper 
metallic  circuit  with  the  exchange  of  said  defendant  for  the 
business  use  of  said  complainants  and  co-complainants  respec- 
tively and  their  respective  employes,  and  that  such  payment 
or  offer  to  pay  shall  be  made  at  the  times  and  in  the  manner 
specified  in  the  respective  contracts  (a  copy  of  which  is  at- 
tached to  said  bill  of  complaint  and  marked  ''Exhibit  B"), 
and  that  said  complainants  and  co-complainants  respectively 
comply  with  all  of  the  other  provisions  of  such  contracts,  ex- 
cept the  provision  therein  contained  requiring  the  payment  of 
one  hundred  and  seventy-five  ($175.00)  dollars  per  annum 
for  each  such  telephone  instrument  and  appliance  and  con- 
nected by  copper  metallic  circuit  with  the  exchange,  of  said 
defendant,  and  for  such  telephone  service. 

Nothing  in  this  order  contained  is  meant  to  limit  or  restrict 
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said  defendant  from  exercising  all  rights  and  privileges  in 
said  contracts  provided,  except  that  said  defendant  shall  not 
have  the  right  to  exact  from  said  complainants  and  co-corn- 
plainants  respectively,  a  snm  in  excess  of  one  hundred  and 
twenty-five  ($125.00)  dollars  per  annum  for  each  such  tele- 
phone, telephone  appliance,  copper  metallic  circuit  and  tele- 
phone service  for  the  business  use  of  said  complainants  and  co- 
complainants  respectively,  and  their  respective  employes. 
The  receipt  by  the  defendant  of  payment  at  the  rate  of  one 
hundred  and  twenty-five  ($125.00)  dollars  per  annum  shall 
not  prejudice  its  claim  in  respect  to  the  $50.00  in  dispute. 
Nothing  in  this  order  contained  shall  effect  the  price  to  be 
paid  for  so-called  extension  sets. 

2nd.  That  all  other  persons,  firms  and  corporations  simi- 
larly situated  with  said  complainants  and  co-complainants 
respectively,  and  whose  respective  places  of  business  (in  which 
such  telephone  instruments  and  appliances  and  copper  metal- 
lic circuits  for  business  use  are  located),  are  situated  in  the 
territory  inside  of  the  blue  lines  referred  to  in  said  bill  of 
complaint  and  shown  upon  ''Exhibit  A*'  to  said  bill,  being 
the  territory  within  the  city  of  Chicago,  bounded  by  Lake 
Michigan  on  the  east  and  a  line  running  from  the  lake  west 
on  North  avenue  to  the  river;  then  down  the  channel  east  of 
Goose  island  to  Chicago  avenue ;  then  up  the  river  channel  to 
Division  street;  west  on  Division  street  to  Western  avenue; 
south  on  Western  avenue  to  21st  street ;  east  on  21st  street  to 
Ashland  avenue ;  southeast  from  Ashland  avenue  to  the  comer 
of  31st  street  and  the  river;  east  on  31st  street  to  railroad 
tracks  east  of  LaSalle  street;  south  on  railroad  tracks  to  39th 
street;  east  on  39th  street  to  Lake  Michigan;  may,  upon 
proper  application  to  this  court  from  time  to  time,  become 
parties  co-complainant  to  said  bill  of  complaint  by  an  appro- 
priate order  of  the  court  to  be  entered  from  time  to  time  in 
this  cause  for  such  purpose,  and  (unless  in  such  order  or  or- 
ders it  is  otherwise  provided)  as  soon  and  as  often  as  such 
order  or  orders  are  entered  herein,  the  injunction  hereby 
granted  shall  ex  propria  vigore  extend  to  and  in  behalf  of  and 
apply  to  and  be  in  force  for  the  protection  of  such  other  par- 
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ties  with  the  same  force  nnd  effect  and  upon  the  same  condi* 
tions  herein  contained,  as  though  such  other  parties  had  been 
specifically  named  in  this  order. 

3rd.  That  this  order  shall  take  effect  upon  the  filing  by 
said  Illinois  Manufacturers'  Association,  or  any  other  one  or 
more  of  said  complainants  or  co-complainants,  of  a  bond  in 
the  penal  sum  of  ten  thousand  dollars,  upon  such  condition 
and  with  such  surety  as  may  be  approved  by  the  court.  And 
the  defendant  is  allowed  thirty  days  within  which  to  prepare 
and  file  a  certificate  of  evidence.  Thereupon  the  defendant 
prays  an  appeal  from  the  foregoing  order  to  the  appellate 
court  in  and  for  the  Ist  district  of  Illinois,  which  is  allowed 
upon  defendant  giving  bond  as  provided  by  law  in  the  penal 
sum  of  three  hundred  dollars  ($300.00). 

Enter  M.  P.  Tulet.* 

NOTE. 

Rdoovebt  or  Excess  Payments  Exacted  bt  Carriecs  and  Otheb 
Public  Scrvick  Corporatioivs  iif  EbccESS  of  Legal  Ratv. 

A.  Wbere  a  public  service  corporation  exacts  charges  greater 
than  permitted  by  law,  as  the  parties  do  not  stand  upon  an  equal 
footing,  the  payment  of  such  charges  Is,  as  a  matter  of  law.  Invol- 
untary, and  the  excess  may  be  recovered  back.  There  are  but  two 
essentials  to  a  recovery,  viz.:  The  illegality  of  the  charge  and  the 
unequal  footing  of  the  parties.  The  doctrine  of  voluntary  payments' 
as  applied  in  cases  between  private  individuals  has  no  application. 

In  Louisville,  etc,  R.  R,  Co,  v.  Wilson,  132  Ind.  517,  32  N.  E.  311, 
it  was  said  that  the  decided  weight  of  authority  is  to  the  effect  that 
the  payment  of  an  overcharge  of  freight  to  a  railroad  company  ts 
not  a  voluntary  payment  within  the  meaning  of  that  term,  and  that 
there  was  but  little  conflict  in  the  authorities  upon  the  proposition. 
The  Indiana  case  was  cited  vrlth  approval  in  News  Publishing  Co. 
V,  Associated  Press,  114  111.  App.  241,  where  a  recovery  was  allowed 
of  certain  excessive  and  discriminating  charges  made  to  obtain  news 
service. 

In  Parker  v,  Qreat  Western  Ry,  Co.,  7  M.  A  Gr.  253  (a  leading 
case),  a  recovery  was  allowed  where  the  carrier  had  exacted  charges 
in  excess  of  a  legal  rate.  The  court  said:  ''We  are  o(f  opinion  that 
the  payments  were  not  voluntary.    They  were  made  in  order  to  in- 

i  Upon  the  death  of  Judge  .Tuley  the  above  case  was  assigned  to 
Hon.  Julian  W.  Mack,  and  is  now  on  final  hearing  before  that  Judge. 


III.  Mfg.  Ass'n.  tb.  Chicago  Tbl.  Co.  145 

dnce  the  company  to  do  that  which  they  were  bouad  to  do  without 
them;  and  for  the  refusal  to  do  which  an  aetioa  on  the  case  might 
hare  been  maintained." 

In  Btoift  V.  United  States,  111  U.  S.  23,  the  anthorities  are  reviewed. 
There  the  claimant  was  entitled  to  oertain  oommiuilona  on  the  pur- 
chase of  internal  revenue  stamps  required  in  the  sale  of  matches. 
The  commissioner  of  internal  revenue  adopted  a  rule  whi6h  required 
such  purchasers  to  take  their  commissions  in  stamps  instead  of  in 
cash,  as  they  were  entitled.  These  transactions  ooourred  from  1870 
to  1878.  Prior  to  1866  the  leading  manufacturers  of  matches,  among 
whom  was  W.  H.  Swift,  one  of  the  stockholders  and  treasurer  of  the 
claimant  corporation,  made  repeated  protests  to  the  internal  revenue 
officers  in  relation  to  the  ruling,  but  no  protest  was  made  on  behalf 
of  the  plaintifP  corporation.  The  court  held  that  claimant  could  re- 
cover. The  court  referred  to  Parker  v.  Great  Western  Ry,  Co.,  svr 
pro,  and  said  that  in  that  case:  *'The  wholesome  principle  was  rec- 
ognized that  payments  made  to  a  common  carrier  to  induce  it  to  do 
what  by  law,  without  them,  it  was  bound  to  do,  were  not  voluntary, 
and  might  be  recovered  back." 

In  McGregor  v.  Erie  RaiJwai/,  35  N.  J.  Li.  89,  an  action  was  brought 
by  a  shipper  to  recover  from  the  defendant  carrier  monies  exacted 
for  the  carriage  of  freigtht  In  excess  of  the  rates  fixed  in  the 'com- 
pany's charter.  The  court  held  that  inasmuch  aa  the  parties  were 
not  on  an  equal  footing  that  the  payment  could  not  be  considered 
as  voluntary,  and  a  recovery  was  allowed.  The  court  said:  "Where 
a  cori)oratlon  or  person  has  the  power  to  refuse  a  right  to  which  a 
party  la  entitled,  unless  he  compiles  with  an  unjust  demand,  they  do 
not  stand  on  an  equal  footing.  The  courts  will  not  be  illiberal  im 
allowing  a  person  to  act  upon  his  reasopable  apprehension  of  such 
refusal,  when  the  circumstances  fairly  show  that  unless  he  does  sub- 
mit to  the  illegal  demand,  his  rights  will  be  withheld." 

In  Peters  v.  Railroad  Co.,  42  Ohio  St  275,  a  recovery  was  allowed 
where  the  defendant  exacted  freight  charges  in  excess  of  the  rate 
fixed  by  law.  The  pajrments  in  question  were  made  after  the  services 
were  rendered. 

In  Directors  of  Great  Western  Ry,  Co.  v.  Sutton,  L.  R.  4  Bfng.  ft 
Irish  App.  Cas.  226,  it  was  held  that  excess  payments  made  to  a 
carrier  to  induce  him  to  perform  his  duty  might  be  recovered  back. 

In  Great  Southern  &  Western  Ry.  Co,  v.  Robertson^  2  L.  R.  Ireland, 
548,  the  same  doctrine  was  announced.  The  court  said:  "When  a 
man  pajv  more  than  he  Is  bound  to  do  for  the  performance  of  a  duty 
which  the  law  says  is  owed  to  him  for  nothing,  or  for  less  than  he 
has  paid,  there  Is  a  compulsion  in  respect  of  which  he  is  entitled  to- 
iBoover  the  excess  by  action  for  money  had  and  received." 

In  Hetserinan  v,  Burlington,  C,  R.  d  N.  Ry.  Co.,  63  Iowa,  732,  18^ 
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N.  W.  903,  plaintiff  sued  to  recover  monies  paid  for  the  carriage  of 
freight  in  ezcees  of  the  rate  fixed  by  statute.  The  court  held  that 
protest  was  not  eesential  to  a  recovery  for  the  reason  that  those  who 
deal  with  public  carriers  are  in  their  power  and  must  bow  to  the 
"rod  of  authority"  which  they  hold  over  their  customers.  The  case 
is  a  well  considered  one.  ^ 

In  Indiana,  etc.  Oaa  Co,  v,  AnthonVf  26  Ind.  App.  307»  58  N.  B.  868, 
an  action  was  brought  to  recover  back  certain  excess  charges  for 
gas,  paid  through  fear  that  the  supply  would  be  cut  ofC.  The  court 
said:  "If  appellee  paid  the  excessive  rate  as  a  matter  of  necessity 
to  obtain  what  he  was  Justly  entitled  to,  he  may  recover  it  back,  al- 
though he  knew  at  the  time  of  the  payment  that  the  demand  was 
unjust  If  appellant  had  the  right  to  turn  off  the  gas  unless  appellee 
complied  with  ite  demands,  the  parties  were  not  treating  upon  equal 
terms."    There  was,  however,  no  actual  threat  to  turn  off  the  gas. 

In  Beckwith  v,  Frishie,  32  Vt  559,  it  waa  held  that  where  the  par- 
ties do  not  stand  upon  an  equal  footing  the  payment  is  not  volun- 
tary. 

In  Capital  Oaa  d-  Electric  Light  Co.  v.  Gaines,  49  S.  W.  462,  20  Ky. 
Law  Rep.  1464,  the  gas  company  procured  an  ordinance  requiring  it 
"to  supply  consumers  of  gas  at  the  rate  of  not  exceeding  %2  per  thou- 
sand cubic  feet"  The  company,  and  the  dty  before  it,  had  for  more 
than  twenty  years  been  in  the  habit  of  charging  and  consumers 
were  accustomed  to  pay,  in  addition  for  the  charge  for  gas,  a  meter 
rent  at  the  rate  of  twenty-flve  cents  per  month.  Complainant  sued  to 
recover  the  meter  rents  paid  by  him.  The  court  said:  "Appellee  is 
entitled  to  recover  such  sums  as  he  paid  for  meter  rent  for  the  five 
years  preceding  the  filing  of  his  pleading  in  which  he  asserts  his 
claim.  If  the  appellant  was  not  entitled  to  collect  meter  rent  under 
the  terms  of  the  contract,  then  honor  and  good  conscience  required 
it  to  be  returned  although  the  payment  was  voluntarily  made." 

The  principle  in  question  is  thus  laid  down  in  2  Page,  Contracts 
(1905),  sec.  810:  "Pajrments  made  by  one  who  is  not  on  terms  of 
practical  equality  with  the  person  to  whom  such  payments  are  made 
are  looked  upon,  not  as  voluntary  payments,  but  as  payments  made 
under  compulsion."  And  in  the  same  section  it  is  said  that  "A 
common  carrier  and  shipper  do  not  stand  upon  terms  of  equality." 

In  Railroad  Company  v,  Locktoood,  17  WIblII.  357,  379,  it  is  said: 
"The  carrier  and  his  customer  do  not  stand  on  a  footing  of  equality. 
The  latter  is  only  one  individual  of  a  mdllion.  He  cannot  afford  to 
higgle  or  stand  out  and  seek  redress  in  the  courts." 

In  County  of  La  Balle  v,  Bimmcnt,  10  111.  513,  the  defendants,  who 
were  oonnty  commissioners,  gave  notice  in  1837  that  they  would 
grant  a  license  for  a  ferry  across  the  Illinois  river  to  the  person  that 
would  donate  the  largest  sum  of  money  to  the  county.  Up  to  that 
time  the  plaintiff  had  kept  the  ferry  and  was  an  applicant  for  a 
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license  to  continue  the  same.  Several  offeare  were  made  for  the 
franchise,  and  the  plaintiff  bid  the  sum  of  $600.  It  was  held  that 
the  payment  could  be  recovered  back,  as  it  was  coerced  through  an 
undue  advantage  taken  of  the  plaintiff's  situation. 

In  Prickett  v.  Madison  County,  14  111.  App.  454»  a  controversy  arose 
out  of  a  "transaction  In  which  the  county  of  Madison  issued  certain 
bonds  and  exchanged  them  for  old  ones.  The  plaintiff,  who  was 
chairman  of  the  board  of  supervisors,  insisted  that  he  had  passed 
over  to  the  county  treasurer  bonds  to  the  amount  of  $303,000,  while 
the  treasurer  insisted  that  he  had  received  no  more  than  the  re- 
ceipts held  by  plaintiff  called  for,  namely,  $301,000.  The  matter  was 
made  the  subject  of  investigation  by  the  board,  and  plaintiff,  being 
unable  to  produce  receipts  for  more  than  $301,000,  and  the  board 
demanding  that  the  deficit  should  be  made  good,  the  plaintiff,  hav- 
ing nothing  but  his  own  memorandum  to  sustain  him,  finally  paid 
the  amount  in  dispute  to  the  oounty.  Subsequently  he  found  the 
missing  receipt,  and  brought  his  action  to  recover  back  the  money. 
A  recovery  was  allowed. 

In  Chicago  d  Alton  R,  JR.  Co,  v.  Chicago,  Termillion  &  Wihnington 
Coal  Co.,  79  III.  121,  certain  individuals  constructed  a  railroad  ex- 
tending from  a  ooeJ  mine  belonging  to  the  plaintiff  to  a  station  on 
the  Illinois  Central  Railroad.  The  road  in  question  was  conveyed 
to  the  defendant  The  original  parties  had  previously  made  a  con- 
tract that  the  railroad  company  should  carry  coal  from  the  plaint- 
iff's mine  to  the  I.  C.  R.  R.  at  $3  per  car.  The  defendant  company, 
for  a  time,  carried  coal  for  the  plaintiff  under  the  contract  at  that 
price,  but  thereafter  it  exacted  $9  per  car.  The  plaintiff  brought 
^it  to  recover  the  eoLoess.  The  court  said:  "It  can  hardly  be  said 
these  enhanced  charges  were  voluntarily  paid  by  appellees.  It  was 
a  case  of  'life  or  death'  with  them,  as  they*  had  no  other  mieans  of 
conveying  their  ooal  to  the  markets  offered  by  the  Illinois  Central, 
and  were  bound  to  accede  to  any  terms  appellant  might  impose. 
They  were  under  a  sort  of  moral  duress,  by  submlltlng  to  which  ap- 
pellants have  received  money  from  them  which,  in  equity  and  good 
conscience,  they  ought  not  to  retain." 

In  Mobile,  etc.  Ry.  Co.  v.  Steiner,  61  Ala.  559,  an  action  was  brought 
to  recover  charges  exacted  in  excess  of  statutory  rates  on  freights. 
The  defendant  had  shipped  large  quantities  of  goods,  and  the  de- 
fendant had  compelled  them  to  pay  the  excess  charges.  The  court 
held  that  a  recovery  could  be  had,  saying:  "Railroads  have  so  ex- 
pedited and  cheapened  travel  and  transportation;  have  so  driven 
from  their  domain  all  competing  modes  of  transportation,  that  the 
public  is'  left  no  discretion  but  to  employ  them,  or  suffer  Irrepcurable 
Injury  in  this  age  of  steam  and  electricity.  They  have  their  estab- 
lished rates  of  charges,  and  these  the  shipper  must  pay,  or  forego 
their  facilities  and  benefitsi.    To  object  or  protest  would  be  an  idle 
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waste  of  words.  The  I&w  looks  to  the  suhstance  of  things,  and  does 
not  require  useless  forms  or  ceremonies.  The  corporation  and  the 
shipper  are  in  no  sense  on  equal  terms,  and  money  thus  paid  to  ob- 
tain a  necessary  service  is  not  voluntarily  paid,  as  the  law  inter- 
prets that  lArase." 

In  Baker  v.  City,  11  Ohio  St  634,  the  plaintiff,  a  proprietor  of  a 
theatre^  applied  to  the  mayor  for  a  license.  Tlie  mayor  demanded 
the  sum  of  $63.50  in  addition  to  the  expense  of  issuing  the  license, 
as  a  OMiditUyn  precedent  to  its  issuance.  Fearing  prosecution  for 
violating  the  ordinances  of  the  city  by  giving  performances  without 
a  license,  the  plaintiff  paid  the  amount  demanded,  under  protest, 
and  then  brought  his  actk>n  to  recover  tlie  same.  The  court  allowed 
a  recovery,  saying:  "These  cases  show  that  money  may  be  properly 
held  to  have  been  paid  involuntarily,  or  under  coercion,  where  the 
position  or  interests  of  a  party  were  such  as  to  require  from  another 
the  performance  of  a  duty  enjoined  by  law,  and  he  was  illegally 
compelled  to  pay  the  money  to  induce  auch  performance.  Undue 
advantage  is  not  to  be  taken  of  the  party's  situation." 

In  Smith  V,  Cuff,  6  M  ft  S.  160,  defendant  refused  to  enter  into 
a  composition  agreement  to  enable  plaintiff  to  procure  a  discharge 
from  hankruptcy  unless  plaintiff  gave  defendant  notes  for  the  bal- 
ance of  -defendant's  claim  against  plaintiff.  Upon  receiving  the  notes 
defendant  sold  the  same,  and  plaintiff,  having  been  required  to  make 
payment  thereof,  sued  his  creditor  to  recover  back  the  amount  paid. 
The  court  affirmed  a  judgment  in  plaintilTs  favor.  Lord  Mansfield^ 
C.  J.,  said:  "There  was  an  inequality  of  situation  between  these  par- 
ties; one  was  creditor,  the  other  debtor,  who  was  drivmi  to  comply 
with  the  terms  which  the  former  chose  to  enforce." 

In  Atkinson  v.  Denhy,  6  H.  ft  N.  778,  in  a  similar  case.  Baron  Pol- 
lock placed  the  right  of  recovery  not  only  on  the  ground  that  defend- 
ant's action  was  a  fraud  on  plaintifTs  other  creditors,  but  also  on 
the  ground  that  the  payment  could  not  he  regarded  as  having  been 
voluntarily  made. 

In  1  Wharton,  Cofntracts  (1882),  sec.  149,  after  speaking  of  the 
common-law  rule  respecting  duress,  it  is  said:  "Nor  is  the  principle 
confined  to  pasrments  made  to  recover  goods;  it  applies  equally  well 
when  money  is  extorted  as  a  condition  to  the  exercise  by  the  party 
of  any  other  legal  right." 

In  Leake,  Contracts  (4th  ed.  1902),  pp.  61,  62,  it  is  said:  "Money 
extorted  by  a  person  for  doing  what  he  is  legally  bound  to  do  without 
payment,  or  for  a  duty  which  he  fails  to  perform,  may  be  recovered 
back.  •  •  •  Upon  this  principle  where  a  common  carrier  refuses 
to  carry  goods  tendered  for  carriage,  or  to  deliver  goods  carried  un- 
less paid  an  excessive  charge,  the  owner  of  the  goods  being  willing 
to  pay  what  Is  Justly  due,  but  obliged  to  pay  the  full  amount  charged,. 
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may  recover  back  the  excess  as  money  received  to  his  use."  Wald's 
Pollock,  Cantractsi  (Srd  ed.),  p.  731,  Is  to  the  same  effect 

Keener,  Quasi  Contracts,  pp.  426,  437,  438,  says  thati  plaintiff  may 
recover  money  paid  "to  Induce  the  defendant  to  discharge  a  duty." 
Addison,  Contracts  (9th  ed.),  PP.  431,  434,  says:  ''Money  improperly 
received  and  wrongfully  detained.  •  •  •  The  action  upon  such 
implied  promise  lies  moreover  against  all  persons  who  extort  money 
for  doing  what  they  are  by  law  bound  to  do  without  pasnnent  or  re- 
ward, and  who  take  or  wrongfully  detain  the  money  of  another;  'for,' 
as  It  has  been  Justly  observed,  'no  man  will  venture  to  take  If  he 
knows  that  he  Is  liable  to  refund.'" 

In  Hooper  v.  Mayor,  56  Im  J.,  Q.  B.  457,  where  harbor  dues  were 
charged  In  excess  of  the  statute,  Lord  Chief  Justice  Coleridge  said : 
"Where  one  exacts  money  from  another  and  It  turns  out  that,  al- 
though acquiesced  In  for  years,  such  exaction  Is  Illegal,  the  money 
may  be  reoovered  as  money  had  and  received,  since  such  payment 
could  not  be  considered  as  voluntary  so  as  to  preclude  its  recovery." 

In  Morgan  v.  Palmer^  2  B.  ft  C.  729;  S,  C,  4  Dowi.  ft  Ry.  283,  a 
mayor  overcharged  for  a  publican's  license.  The  court  held  that  the 
defendant  was  not  entitled  to  take  any  such  fee,  even  though  it  had 
been  Immemorlally  paid  for  sixty-five  years.  Holroyd,  J.,  said 
(p.  737) :  "I  think  that  the  money  may  be  recovered  In  this  action, 
and  that  It  does  not  fall  within  that  class  of  cases  which  apply  to 
voluntary  payments." 

In  Transportation  Co.  v,  Sweetzer,  26  W.  Va.  434,  a  recovery  was 
allowed  of  excess  freight  charges.  The  case  contains  a  thorough  re- 
view of  the  authorities,  which  are  reviewed  at  length  In  a  masterly 
manner. 

In  City  V.  Northioestem  Mutual  Life  Ins,  Co,,  218  111.  40,  it  was 
held  that  a  purchaser  of  property  who  pays  to  the  city  back  water 
taxes  owing  by  former  owners  of  the  property,  which  payment  Is 
made  to  prevent  the  city  carrying  out  its  threat  to  shut  off  the  water, 
can  recover  back  such  taxes. 

In  Hilton  Lumber  Co,  v,  Atlantia  Coast  Line  R.  Co.  (N.  C),  63  S. 
E.  823,  it  was  held  that  where  a  higher  charge  was  paid  by  the  plaint- 
iff than  that  charged  other  shippers,  the  pajrment  is  not  voluntary, 
and  the  excess  can  be  recovered  back.  The  court  said:  "The  authori- 
ties are  uniform  upon  this  question."  This  same  conclusion  is  ar- 
rived at  in  Salt  River  Valley  Canal  Co,  v.  Nelssen  (Ariz.),  85  Pac.  117. 

In  Ratterman  v.  Express  Co,,  49  Ohio  St.  608,  it  was  held  that  the 
payment  of  an  Illegal  tax  on  gross  receipts  of  an  express  company 
under  protest,  and  with  notice  of  an  Intention  to  bring  an  action  to 
recover  back  the  same.  Is  not  a  voluntary  payment  when  made  to 
avoid  destruction  of  the  company's  business. 

In  Harmony  v.  Bingham,  12  N.  T.  99,  it  was  held  that  where  a 
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carrier,  having  in  hiel  posfllession  a  large  amount  of  merchandise, 
exacted  for  freight  more  than  was  due,  and  the  owner  in  order  to  ob- 
tain possession  of  the  property  paid  the  amount  under  protest,  it 
was  not  a  voluntary  payment  In  Bank  v.  Watkins,  21  Mich.  483,  a 
payment  of  an  illegal  demand  (a  tax)  to  a  public  oi&cer  under  protest 
was  held  to  be  inroluntary.  In  McKee  v,  Campbell,  27  Mich.  497,  it 
was  held  that  payment  to  an  officer  under  legal  process  la  not  volun- 
tary, although  no  levy  is  made.  In  Insurance  Oo»  v.  Herriott,  109 
Iowa,  606,  80  N.  W.  665,  payment  by  a  foreign  corporation  of  a 
license  tax  under  an  unoonstitutional  law  made  to  protect  the  com- 
pany's property  interests  is  not  voluntary. 

In  Howe  v.  State,  53  Miss.  57,  it  was  held  that  the  allowance  by 
the  board  of  supervissors  of  a  county  of  excessive  and  illegal  com- 
missions to  the  county  treasurer,  and  the  approval  by  the  board  of 
his  accounts,  showing  on  their  face  that  he  had  retained  said  sums, 
is  not  such  a  voluntary  payment  by  the  board  aa  to  prevent  the  re- 
covery, by  a  suit  on  his  official  bond,  of  the  amounts  so  retained. 

In  Westlake  v.  City,  77  Mo.  47,  it  was  held  that  the  payment  of  a 
water  license  under  threat  of  turning  off  the  water  in  case  of  con- 
tinued refusal,  is  payment  undeir  compulsion,  and  if  the  charge  is 
excessive  the  excess  may  be  recovered. 

In  State  v.  Nelson,  41  Minn.  25,  it  is  held  that  where  a  person  is 
unable  to  place  on  record  a  deed  of  conveyance  by  which  he  has  ac- 
quired title  to  real  estate,  by  reason  of  illegal  taxes  being  charged 
upon  the  land,  he  may  pay  such  taxes.  In  order  to  secure  the  record- 
ing of  his  deed,  without  such  payment  being  deemed  voluntary." 

In  Joannin  v,  Ogilvie,  49  Minn.  564,  52  N.  W.  217,  it  was  held  that 
where  a  party  filed  a  mechanic's  lien  against  property  upon  an  un- 
founded claim,  which  the  owner  paid  under  protest  in  order  to  clear 
.the  title  of  record  so  that  he  might  consummate  a  loan  upon  the 
property  which  he  had  negotiaited  in  order  to  raise  money  to  pay  a 
prior  overdue  mortgage  and  other  pressing  debts,  he  having  no  other 
available  means  of  raising  the  money,  such  payment  was  made  under 
duress.  This  case  contains  a  full  review  of  the  authorities,  and 
shows  the  expansion  of  the  common-law  doctrine.  To  the  same  ef- 
fect, see  City  of  Chicago  v.  Klinkert,  94  111.  App.  524;  Oalesburg, 
etc.  Ry.  Co,  v.  West,  108  111.  App.  504;  City  v.  "Waukesha  Brewing  Co., 
97  111.  App.  583;  City  v.  Sperheck,  69  111.  App.  662;  Stephan  v. 
Daniels,  27  Ohio  St  527;  Pingree  v.  Mutual  Qas  Co,,  107  Mich.  156, 
65  N.  W.  6;  Moses  v.  MacFerlan,  2  Burr.  1005;  Bruner  v.  Toum  of 
Stanton,  102  Ky.  459,  43  S.  W.  411;  Guetzkow  v,  Breese,  96  Wis.  591, 
72  N.  W.  45;  Carew  v,  Rutherford,  106  Mass.  1;  Brewing  Co,  v.  City, 
140  Mo.  419,  37  S.  W.  525;  Railroad  Co.  v.  Wolaott  (Ind.)  39  N.  E.  451; 
Railroad  Co.  v.  Pattison,  41  Ind.  312;  Panton  v.  Water  Co.,  50  Minn. 
175,  52  N.  W.  527;  2  Rapalje  &  Mack's  Digest  of  Railway  Law,  pp.  628 
et  seq,;  N.  Y.  Cons.  Card  Co.  v.  United  States,  20  Ct  of  CI.  174;  Rith 
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ley  17.  Qelaton,  9  Johns.  201;  Redfleld,  Railways  (6tli  ed.),  sec  124; 
1  Wood,  Railways,  sec.  206;  Higley  v.  Railioay  Co.,  68  N.  W.  829; 
£f.  O,,  99  Iowa,  503  (holds  protest  immaterial) ;  Oates  v.  Hudson,  6 
Exch.  346  (money  paid  to  obtain  possession  of  deed  recovered.  See 
note  at  end  of  case) ;  Hancock  v.  Town  of  Dartmouth,  2  Nova  Scotia 
L.  R.  120  (money  paid  for  peddlers*  license  tecovered  back.  Fol- 
lows Morgan  v.  Palmer,  2  B.  ft  C.  562);  Little  v.  The  Dundas  d  W. 
M.  Road  Co.,  2  TJ.  P.  C.  P.  399  (tolls  paid  in  order  to  enjoy  a  road 
are  compulsory.  Follows  Parker  v.  Railvxiy  Go.,  7  M.  ft  G.  253) ; 
Hooker  v.  Qurnett,  16  U.  C.  Q.  B.  180  (fees  exacted  by  clerk  held 
recoverable.  Following  Morgan  v.  Palmer  and  Dew?  v.  Parsons) ; 
Corporation  v.  Sheriff,  19  IT.  C.  Q.  B.  178  (sheriff's  mileage  fees 
held  recoverable.    Follows  Steele  v.  Williams  and  Dew  v.  Parsons) ; 

1  Story,  Contracts  (5th  ed.)  sees.  520  et  seq.  (money  paid  under 
compulsion  may  be  recovered);  Tenhrook  v.  City,  7  Phila.  105 
(water  rates  paid  under  compulsion  held  recoverable) ;  Corporation 
V.  Poussett,  21  U.  C.  Q.  B.  472  (illegal  fees  exacted  by  clerk  held 
recoverable.  Following  Steele  v.  Williams,  8  Exch.  625) ;  Stimson 
V.  Kerhy,  7  Grant  Ch.  510  (excess  interest  held  recoverable) ;  Deal 
V,  Martin,  1  Phila.  106  (held  money  exacted  colore  officii  recover- 
able. Following  Dew  v.  Parsons);  Hutchinson,  Carriers  (2d  ed.) 
pp.  513,  514,  515,  894  (to  eftect  that  excess  freight  charges  may  bts 
recovered) ;  Close  v,  Phipps,  7  Man.  ft  G.  585  (money  paid  by  mort- 
gagor under  threat  of  sale  held  recoverable.  Following  Parker  v. 
Railway  Co.) ;  Quinnett  v.  Washington,  10  Mo.  53  (held  that  money 
paid  to  have  goods  restored  which  were  illegally  taken  under  dis- 
tress for  rent  may  be  recovered) ;  Bexar  B.  d  L.  Ass*n  v.  Robinson 
(Tex.)  14  S.  W.  227  (usurious  interest  voluntarily  paid  held  recov- 
erable);  Brantley,  Law  of  Contracts  (1893)  pp.  281,  282  (excess 
freight  rates  recoverable);  Comyn,  Contracts  (1831)  pp.  338,  340, 
344,  345,  358,  366, 367, 378,  379,  380  (on  payments  under  compulsion) ; 
Powell,  Contracts  (1802)  pp.  204  et  seq.  (on  payments  under  com»- 
pulsion);  1  Beach,  Modem  Law  of  0)ntracts  (1896)  sec.  664  (money 
paid  under  duress  and  excess  freight  charges  may  be  recovered) ; 
Hammon,  Contracts,  p.  666  (payment  under  compulsion  maybe  recov- 
ered); Am^erican  Brewing  Co.  v.  City,  187  Mo.  367,  86  S.  W.  129 
(1905)  (holds  money  paid  for  water  supply  is  under  compulsion  and 
can  be  Recovered);  Cohh  v.  Munce,  3  Australian  Jurist,  46  (money 
received  colore  officii  recoverable) ;  Lum  v.  McCarty,  39  N.  J.  L.  287 
(to  the  same  effect);  Armitage  v.  Smith,  4  Australian  Jurist,  175 
(money  exacted  under  compulsion  recoverable) ;  King  v.  Banna- 
tyne,  20  N.  Z.  L.  R.  232  (money  exacted  colore  officii). 

See  also,  upon  the  subject  in  general,  notes  in  94  Am.  St  Rep. 
895;  30  Am.  Law  Reg.  (N.  S.)  641,  and  note  to  Marriott  v.  Hampton, 

2  Sm.  Li.  C.  1690. 

J3.  Pajrments  made  to  a  public  service  corporation  in  excess  of 
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the  legal  rate  stand  upon  tbe  same  footing  as  an  overcharge  by  a 
public  offidaL    Such  overcharge  can  always  be  recovered  back. 

Kenneth  v.  8.  C,  R.  R.  Co.  (S.  C.)  15  Rich.  Law,  284,  was  a  suit 
against  a  oommMi  carrlw  to  recover  overcharges.  The  court.  In 
referring  to  the  restrictions  on  defendant's  right  to  make  the 
charges,  said  (p.  306) :  ''The  restrictions  which  are  imposed  are  sub- 
stantive and  independent  regulations  of  law  defining  their  (the 
carrier's)  powers,  like  the  acts  •  •  •  prescribing  the  fees  of 
public  officers." 

Edmonds  v.  Abeel,  20  Hun,  441,  was  an  action  to  recover  excess 
charges  paid  for  ferriage.    The  court  said:  ''As  is  said  by  the  plaint- 

« 

iff's  counsel,  the  taking  of  more  than  the  legal  rate  of  ferriage  is  in 
the  nature  of  extortion,  or  like  the  taking  of  illegal  fees  by  public 
officers,  because  the  defendant  was  conducting  a  public  franchise. 
The  plaintiff  had  a  right  to  cross,  on  paying  the  legal  toll.  To  take 
more  than  that,  against  the  plaintiff's  will,  must  make  the  party 
who  takes  the  money  liable  to  refund." 

In  2  Wharton,  Contracts  (1882)  sec  738,  it  is  said:  "A  common 
carrier  is  regarded  as  so  far  a  public  officer  that  excessive  pasnoaents 
extorted  by  him  can  be  recovered  back  in  an  action  for  money  had 
and  received,  and  this  is  eminently  the  c&ae  with  railway  compa- 
nies when  imposing  unequal  and  extortionate  charges." 

In  Keener,  Quasi  Contracts,  p.  426,  the  author  says:  "Money  paid 
to  one,  who,  because  of  his  position,  is  under  an  obligation  to  dis- 
charge certain  duties  to  the  public,  but  who  refuses  to  discharge 
such  duties  without  the  payment  of  a  sum  of  money  to  which  he  is 
not  entitled,  can  be  recovered  as  money  paid  under  compulsion." 
The  author  then  refers  to  Steele  v.  Williams,  8  E2xch.  625  (over- 
charge by  a  parish  clerk),  and  to  Deto  v.  Parsons ,  2  B.  ft  A.  562 
(overcharge  by  a  sheriff),  and  says:  "On  the  same  principle  it  is 
held  that  a  carrier  who  refuses  to  receive  goods  tendered  to  him 
unless  a  sum  of  money  is  paid  to  which  he  is  not  entitled  must 
refund  to  the  plaintiff  the  overpayment  made  in  such  circum^ 
stance."  To  the  same  effect  is  Leake,  Contracts  (4th  ed.,  1902) 
pp.  61,  62,  supra. 

In  American  Steamship  Co,  v.  Young,  89  Pa.  St.  186,  the  steam- 
ship company  sued  a  United  States  shipping  commissioner  to  re- 
cover $2  per  head  illegally  collected  from  plaintiff  by  defendant  for 
certain  seamen  employed  by  plaintiff.  The  court,  in  allowing  a  re- 
covery, said  (p.  191):  "We  think  that  sound  public  policy  requires 
us  to  hold  that  a  public  officer  who,  virtute  ofjloiiy  demands  and  takes 
as  fees  for  his  services  what  is  not  authorized,  or  more  than  is  al- 
lowed by  law,  should  be  compelled  to  make  restitution.  He  and 
the  public  who  have  business  to  transact  with  him  do  not  stand 
upon  an  equal  footing.  It  is  his  special  busimess  to  be  conversant 
with  the  law  under  which  he  acts,  and  to  know  precisely  how  much 
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he  is  authorized  to  demand  for  his  aenrlces ;  but  with  them  It  is  dif- 
ferent They  have  neither  the  time  nor  the  opportunity  of  acquir- 
ing information  necessary  to  enable  them  to  know  whether  he  is 
-claiming  too  much  or  not;  and,  as  a  general  rule  relying  on.  his 
honesty  and  integrity,  they  acquiesce  in  his  demand."    Citing  cases. 

In  Letois  v.  City  (Cal.)  82  Pac  1106,  plaintiff,  as  executor  of  an 
estate,  sought  to  file  an  inventory  and  appraisement  The  clerk  of 
the  court  refused  to  accept  it  untU  plaintiff  paid  a  fee  of  $70  for  so 
doing.  Plaintiff  paid  and  sued  to  recover  back.  The  court  held  the 
payment  involuntary  on  the  ground  that  whenever  a  persom  is 
obliged  to  pay  an  illegal  fee  to  a  public  officer  in  order  to  induce 
him  to  do  hla  duty,  a  recovery  may  be  had. 

In  Cook  County  v.  Fairbanks  222  111.  578,  it  was  held  that  money 
paid  by  executors  to  the  probate  clerk  under  protest  to  obtain  let- 
ters testamentary,  which  he  refused  to  issue  until  the  same  was 
paid  to  him  as  fees,  may  be  recovered  in  an  action  of  assumpsit, 
where  the  clerk  had  no  legal  right  to  the  fees  demanded. 

In  Totonshend  v,  Dyckman,  2  E.  D.  Smith,  224,  the  defendant,  who 
was  the  register  of  the  city  of  New  York,  refused  to  permit  the 
plaintiff  to  examine  the  mortgage  indexes  unless  he  paid  a  fee  of 
five  cents.  Plaintiff  paid  the  money  and  was  allowed  to  recover  it 
back. 

In  22  Am.  ft  Bng.  Bncy.  of  Law  (2d  ed.)  p.  619,  it  is  said:  ''The 
rule  is  well  settled  that  a  payment  exacted  by  and  paid  to  a  public 
officer  in  excess  of  his  legal  fees  in  order  to  obtain  the  performance 
of  his  official  duty,  to  which  the  payor  is  entitled  without  such  pay- 
ment, is  compulsory,  and  may  be  recovered  back,  and  in  such  case 
it  is  not  necessary  that  the  payor  should  have  protested  against  the 
payment." 

In  Britton  v,  Frink,  3  How.  Pr.  Rep.  102,  excessive  costs  were 
paid  an  attorney  in  settlement  of  a  suit,  and  a  recovery  was  al- 
lowed. 

In  Steele  v.  Williams,  8  E^xch.  625  (a  leading  case),  a  parish  clerk 
charged  illegal  fees  for  an  examination  of  the  parish  register.  The 
court  said:  "The  law  relating  to  voluntary  payments  has  nothing 
to  do  with  the  case.  The  defendant  was  entitled  to  take  certain 
-specific  fees  and  nothing  more.  The  payment  in  this  case  was 
made  without  consideration,  and  it  is  an  abuse  of  language  to  call 
it  voltfntary." 

In  Dew  V.  Parsons,  1  Chitty,  295,  a  recovery  of  excess  fees  paid 
to  a  sheriff  was  allowed. 

In  Marcotte  v.  Allen,  91  Me.  74,  39  Atl.  346,  the  city  clerk,  though 
paid  fees  for  burial  permits  by  the  city,  charged  and  collected  sim- 
ilar fees  from  the  plaintiff,  an  undertaker.  The  court  allowed  a  re- 
covery on  the  ground  that  the  defendant  was  a  public  officer  and 
l>ecause  the  parties  were  not  on  a  level. 
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In  Robinson  v.  Ezzell,  72  N.  C.  231,  the  register  of  deecLs  exacted 
excessive  fees  for  recording  a  chattel  mortgage  under  a  claim  that 
property  covered  thereby  required  a  charge  as  for  recording  a  real 
estate  mortgage.  Plaintiff  paid  the  excessive  amount  under  pro- 
test The  court  allowed  a  recovery.  See  also  Wald's  Pollock,  Con- 
tracts (3d  ed.)  pp.  730-732.  To  the  same  effect  see  Lovell  v.  Bimp- 
son,  3  Esp.  153  (overcharge  by  sheriff);  Walker  v.  Bam^  2  N.  H. 
238  (overcharge  by  sheriff) ;  Stevenson  v.  Mortimore,  CJowp*  805 
(op.  by  Lord  Mansfield);  Evans  v.  Funk,  151  111.  650  (Illegal  fees 
accepted  by  a  Judge) ;  Barnes  v.  Foley,  5  Burr.  2711  (overcharge  by 
postmaster) ;  City  of  Chicago  v,  Sperbeck,  69  111.  App.  562  (illegal 
licen.^e  fees) ;  Traherne  v,  Gardner,  5  El.  &  Bl.  914  (illegal  fees  ex- 
acted by  clerk  of  copyhold  court) ;  Carttoright  v.  Rowley,  2  BJIsp. 
723  (monies  paid  Stewart  of  a  manor  to  produce  deeds  and  court 
rolls  at  trial);  Greenhood,  Public  Policy,  p.  90;  Story,  Agency  (9th 
ed.)  sec  307;  22  Am.  &  Eng.  Blncy.  of  Law  (2d  ed.)  pp.  611,  619. 
See  also  cases  cited  under  A.  supra,     , 

C  Where  a  charge  is  made  In  violation  of  a  law  intended  to  pro- 
tect one  set  of  persons  against  imposition  or  extortion  by  another, 
the  amount  so  paid  may  be  recovered  back.  The  queetiiOD.  of  duress 
is  not  involved. 

In  Evans  v.  Funk,  151  111.  650,  it  was  held  that  where  a  probate 
judge  received  a  fee  from  a  person  interested  in  an  estate  as  com- 
I)en8ation  for  inducing  the  executor  of  such  estate  to  make  a  com- 
promise of  a  will  contest,  in  violation  of  the  statute^  such  payment 
could  be  recovered  back.  The  plaintiff  was  ignorant  of  the  statute 
at  the  time  of  the  making  of  the  payment. 

In  Oray  v.  Roberts,'2  Marsh.  (Ky.)  208,  plaintiff  gave  defendant 
notes  for  lottery  tickets,  and,  having  thereafter  paid  the  notes,  aued 
to  recover  back.  The  court  of  appeals  of  Kentucky,  In  holding  that 
there  could  be  a  recovery,  said:  "Where  the  tranaaction  is  in  viola- 
tion of  a  law  made  for  the  protection  of  one  party  against  acts  of 
another,  they  are  not  equally  guilty,  and  the  innocent  party,  when 
he  has  paid  money  upon  such  a  transaction,  may,  without  doubt, 
recover  it  back." 

In  Hall  v.  Kimmer,  61  Mich.  269,  an  attorney  charged  an  illegal 
fee  in  connection  with  the  collection  of  a  pension.  In  allowing  a  re- 
covery back,  the  court  said:  "A  charge  beyond  |10  is,  under  the  law* 
against  public  policy  and  cannot  be  sustained.  *  *  *  The  money 
taken  beyond  the  amount  allowed  for  such  services  by  the  agent 
may  be  recovered  back  by  the  pensioner  as  money  received  for  his 
use." 

In  Smart  v.  White,  73  Mo.  333,  involving  an  illegal  charge  for 
procuring  a  pension,  the  court  said:  "The  parties  do  not  stand  in 
pari  delicto,  •  *  *  The  punishment  is  to  be  inflicted  upon  the 
taker  and  not  upon  the  giver.    She  (plaintiff)  is  to  be  protected,  not 
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punished.  Her  ignoraace  of  the  law  or  her  folly,  if  not  ignorance 
of  it,  is  excusable.  But  his  is  not.  He  commits  the  wrong,  she  does 
not  She  cannot  defraud  herself.  The  sftatute  would  be  nullified 
by  a  different  interpretation.  *  *  *  If  the  plaintiff  assented  to 
the  payment  under  and  by  force  of  the  contract  (which  she  thereto- 
fore entered  into  with  defendant)  because  she  was  mistaken  as  to 
her  legal  rights,  and  did  not  know  of  the  protection  vouchsafed  to 
her  by  the  statute,  she  was  defrauded." 

In  Thomas  v.  City  of  Richmond^  12  Wall.  349,  the  supreme  court 
of  the  United  States  said:  "Lord  Mansfield,  in  Bmith  v.  Bromley,  2 
Doug.  696,  as  long  ago  as  1760,  laid  down  the  doctrine,  which  has 
ever  since  been  followed,  in  these  words:  'If  the  act  be  itself  im- 
moral or  the  violation  of  the  general  rule  of  public  policy,  both 
parties  are  in  pari  delicto,  but  when  the  law  violated  is  calculated 
for  the  protection  of  the  subject  against  oppression,  extortion  and 
deceit,  and  the  defendant  takes  advantage  of  the  plaintilTs  condi- 
tion or  situation,  then  the  plaintiff  shall  recover.' "  Smith,  Con- 
tracts (6th  ed.)  p.  274,  is  to  the  same  effect 

In  Bmith  V.  Brom4ey,  2  Doug.  696,  plaintiff's  brother  having  com- 
mitted an  act  of  bankruptcy,  plaintiff  paid  defendant  for  signing 
the  bankrupt's  certificate,  and  sued  to  recover  back  such  pajrment 
In  holding  that  the  action  would  lie,  Lord  Mansfield  said:  "There 
are  •  •  *  laws  which  are  calculated  for  the  protection  of  the 
subject  against  oppression,  extortion,  deceit,  etc  If  such  laws  are 
violated  and  the  defendant  takes  advantage  of  the  plaintiff's  condi- 
tion or  situation,  then  the  plaintiff  shall  recover."  Atkinson  v. 
Denhy,  6  H.  ft  N.  778,  is  to  the  same  effect 

In  Barnes  v.  Foley,  5  Burr.  2711,  it  was  held  (opinions  by  Mans- 
field, Aaton  and  Willes)  that  an  action  for  money  had  and  received 
would  lie  against  a  poetmaster  who  had  exacted  fees  for  making 
personal  deliveries  of  letters,  where  such  fees  were  not  permitted 
by  an  act  of  parliament. 

In  Southern  Railway  Co.  v.  Machine  Co,,  135  Ala.  315,  33  So.  274, 
a  recovery  was  allowed  because  the  exaction  of  freight  rates  in- 
volved was  In  excess  of  the  statute,  and  consequently  extortionate. 

In  Rioe  v.  Railtpay  Co.,  122  Mich.  677,  81  N.  W.  927,  a  street  rail- 
road charged  excessive  fare.  A  recovery  was  allowed  because  the 
ordinance  was  violated. 

In  Pingree  v.  Mutual  Gas  Company,  107  Mich.  156,  65  N.  W.  6,  a 
recovery  was  allowed  for  a  charge  for  gas  in  excess  of  rates  fixed 
by  ordinance.  To  the  same  effect  are:  1  Comyn's  Dig.,  p.  185;  Ste- 
phens' Nisi  Prius  (ed.  1844)  p.  335;  1  Selwyn's  Nisi  Prius  (7th  Am. 
ed.)  pp.  88,  90;  Williams  v.  Headley,  8  EJast,  378;  Oreat  Southern 
d  West.  Ry.  Co,  v.  Robertson,  2  L*.  R.  Ireland,  548,  supra;  Bndlich, 
Building  Ass'n  (2d  ed.)  sec.  369;  Bates  v,  N.  Y,  Ins.  Co,,  3  Johns, 
Cas.  ^238;  2  Greenleaf,  E^vidence  (16th  ed.)  sec  121;  Diiectora,  etc. 
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of  Oreat  Western  R,  Co.  t?.  Button,  L.  R.  4  En^:.  ft  Iriaih  App.  CaA 
226. 

CoNTBA.  Gases.  A.  In  discussing  the  cases  which  are  cited  as 
holding  a  contra  doctrine,  a  distinction  nuist  be  noted  with  respect 
to  cases  in  which  public  senrlce  corporations  have  charged  more 
than  "reasonable  rates''  for  a  service,  such  rates  not  being  fixed  by 
charter  or  statute.  The  leading  case  of  this  character  is  Killmer  v. 
N.  Y.  Central  R,  Co.,  100  N.  T.  395.  There  the  plaintiff  made  almost 
daily  shipments  of  milk  for  thirteen  years  over  the  defendant's  rail- 
road without  agreement  as  to  the  rates  and  without  any  complaint 
that  the  charge  was  excessive.  Suit  was  brought  to  recover  an  ex- 
cess over  what  was  claimed  to  be  a  reasonable  charge.  The  court 
denied  a  recovery,  saying:  "What  is  a  reasonable  sum  for  transport 
tation  of  goods  on  the  great  railroad  lines  of  the  country  in  a  given 
case  is  often  a  complex  question,  into  which  enters  many  elements 
and  considerations,  and  is  incapable  of  exact  solution.  *  *  *  The 
common-law  duty  does  not  preclude  special  contracts  between  rail- 
road corporations  and  shippers  regulating  the  freight  charge;  and 
where,  as  in  this  case,  the  freight  had  been  carried  for  a  long  course 
of  years  at  schedule  price,  the  shipper  making  no  objection  and  no 
inquiry  as  to  the  reasonableness  of  the  charge,  and  when  it  was  his 
Interest  to  object  if  the  charge  was  unreasonable,  he  must,  we  think, 
be  deemed  to  have  assented  to  the  charge  as  reasonable,  and  to  have 
voluntarily  waived  any  objection  thereto.  At  least  the  receipt  by  the 
company  of  the  freight  at  the  tariff  rate  under  such  circumstances 
has  no  element  of  extortion." 

After  thus  stating  the  reasons  for  refusing  a  recovery  in  that 
class  of  cases  and  after  referring  to  certain  English  cases  in  which 
recoveries  were  allowed,  the  court  distinguished  them  by  saying 
(p.  402) :  'fin  these  cases  there  was  a  violation  of  a  apeciflc  statu- 
tory duty  on  the  part  of  the  railroad  corporation." 

The  same  distinction  was  also  recognized  in  Langdon  v.  Railroad 
Co.,  9  N.  Y.  S.  245.  There  an  action  was  brought  in  New  York  based 
on  a  Pennsylvania  statute  which  prohibited  a  railroad  from  charg- 
ing one  shipper  more  than  another.  The  court  pointed  out  the  dif- 
ference between  the  allegations  necessary  to  enable  a  recovery  in 
each  class  of  cases,  and  distinguished  the  Killmer  case  on  the  ground 
that  the  rates  were  not  fixed  by  statute. 

In  Armour  Packing  Co.  v.  Edison  Electric  Illuminating  Co.,  100 
N.  Y.  S.  605,  609,  plaintiff  sued  to  recover  back  moneys  paid  defend- 
ant for  electricity  for  lighting  purposes  in  excess  of  sums  charged  to 
others  for  similar  services.  The  court  distinguished  the  Killmer 
case,  and  said:  "There  the  plaintiff  based  his  claim  entirely  upon 
an  excessive  and  unreasonable  charge  and  It  was  not  at  all  founded 
on  the  theory  of  an  unjust  discrimination." 

In  Pingree  v.  Mutual  Gas  Co.,  107  Mich,  166,  65  N.  W.  6  (1896) 
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suprOi  the  court  said:  "A  di8tincti(Hi  may  well  be  made  between 
caaes  dependtne  upon  the  common-law  daty  to  carry  goods  at  a  rear 
sellable  compensation  and  those  where,  by  the  statute,  the  rate  la 
fixed  by  comparis<Hi,  or  discrimination  is  prohibited.  In  the  latter 
class  ot  oases  the  facts  are  pecnliarly  within  the  knowledge  of  the 
company  fixing  the  rate,  and  the  presumption  indulged  by  the  party 
making  the  payment  would  naturally  be  that  the  statute  was  being 
complied  with.  •  •  •  In  Killmer  v.  Railroad  Co,,  100  N^.  Y.  395, 
there  waa  no  statute  fixing  the  rate,  or  rendering  the  charges  un- 
lawful. *  *  *  The  court  in  that  case  distinguished  it  from  the 
cases  arising  under  (garter  clauses  or  statutes  prohibiting  discrim- 
ination or  fixing  rates." 

In  Salt  River  Valley  Canal  Co,  v.  NeUaen  (Ariz.)  85  Pac  117,  suit 
was  brought  to  enjoin  a  public  water  company  from  charging  ex- 
cessive rates  and  to  recover  back  excess  rates.  The  court  said:  "It  is 
clear  in  reason  and  is  well  settled  by  precedents  that  where  statutes 
prescribe  maximum  rates,  one  from  whom  a  rate  has  been  exacted 
in  excess  of  the  legal  maximum  may  sue  for  the  excess."  See  also 
Directors,  etc.  Great  Western  Ry,  Co,  v.  Sutton,  L.  R.  4  Eng.  &  Irish 
App.  Cases,  226;  Hilton  Lumber  Co.  v,  Atlantic  Coast  R,  Line  (N.  G.) 
53  S.  E7.  823;  Great  Southern  d  Western  Ry,  Co.  v.  Robertson,  2  L.  lU 
Ireland,  548. 

In  Potomac  Coal  Co.  v.  C,  d  P.  R,  R,  Co.,  38  Md.  226,  plaintiff 
sued  to  recover  monies  exacted  by  the  defendant  for  freight  in  ex- 
cess of  the  rates  charged  other  persons.  A  recovery  was  denied  on 
the  ground  that  the  money  was  voluntarily  paid.  The  excess  rates 
were  not  prohibited  by  statute.  The  case  was  cited,  but  not  followed, 
in  the  following  cases:  Pingree  v.  Mutual  Gas  Co,,  107  Mich.  156, 
65  N.  W.  6;  W.  Ya,  Transp,  Co.  v,  Sweetzer,  25  W.  Va.  434,  462; 
Railicay  Co.  v.  Steiner,  61  Ala.  559. 

In  Monongahela  Navigation  Co.  v.  Wood,  194  Pa.  47,  an  action 
was  brought  to  recover  back  freight  monies  paid  in  excess  of  a  rea- 
sonable rate.    A  recovery  was  denied. 

The  following  cases  can  also  be  classed  as  "reasonable  rate"  cases 
or  as  cases  in  which  no  statutory  rate  was  involved:  Strough  v. 
Railroad  Co,,  87  N.  Y.  S.  30,  92  App.  Div.  584 ;  Bernhardt  v,  C,  d  N, 
W,  R,  Co.,  135  N.  C.  258,  47  S.  E7.  427.  See  also  2  Rapalje  ft  Mack's 
Digest  of  Railway  Law,  630,  where  the  cases  are  classified. 

B.  OoNTRA  Cases  Involving  Statutory  Rates. 

In  Kenneth  v.  Railroad  Co,,  15  Rich.  Law,  284,  98  Am.  Dec.  382,  it 
was  held  no  action  would  lie  to  recover  freight  charges  in  excess 
of  the  legal  rate,  the  payment  having  been  made  after  the  goods  had 
been  carried  and  delivered,  and  without  objection,  protest  or  notice 
of  discontent 

In  Arnold  v.  Railroad  Co.,  50  Ga.  304,  the  plaintiff  sued  to  recover 
an  overcharge  for  the  carriage  of  certain  cotton.     It  was  claimed 
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that  the  rates  charged  were  In  excess  of  the  rates  allowed  in  the 
companjr'fl  charter,  which  was  of  doubtful  construction.  The  court 
held  that  the  payments  were  made  under  mistake  of  law  and  could 
not  be  recovered  back.  The  case  is  cited,  but  not  followed,  in  the 
following  cases:  Pingree  v.  Mutual  Gas  Co.,  107  Mich.  156,  65  N. 
W.  6;  Railroad  Co,  v.  Wilson,  132  Ind.  517,  32  N.  E.  311. 


(Circuit  Court  of  Cook  County,    In  CKancery,y 

Elmer  E.  Beach,  et  al. 

VB. 

Ohioago  Telephone  Company 

(October  17,  1906.) 

1.  Rates  foe  Telephone  Service — Poweb  op  Coubt  to  Fix.      The 

court  has  no  power  to  fix  reasonable  rates  and  charges  for 
services  performed  by  a  public  utility  company. 

2.  Telephone  Companies—Right  op    Subscbibeb  to  Attach  Own 

E2QUIPMENT.  A  provision  in  a  contract  between  a  telephone 
company  and  its  subscriber  that  the  subscriber  shall  not  attach 
to  the  telephone  company's  wires  any  equipment  or  apparatus, 
not  furnished  by  such  company,  is  a  valid  regulation,  and  the 
subscriber  is  not  Justified  in  installing  his  own  equipment 

3.  Same.    This  is  true  even  though  such  attachments  do  not  inter- 

fere with  the  company's  service,  as  a  multiplication  of  such 
attachments  might  seriously  interfere  with  the  efficiency  of 
the  service. 

4.  Same — ^Unseasonable  Chabges  fob  Installation  of  Extensions. 

Nor  is  it  material  that  the  telephone  company  makes  unrea- 
sonable charges  for  the  installation  of  such  attachments. 

5.  Same — Injunction.     The  subscribers  are  entitled  to  an  injunc- 

tion restraining  the  tel^hone  company  from  interfering  with 
their  telephone  service,  conditioned,  however,  upon  such  sub- 
scribers removing  the  foreign  attachments  from  their  telephone. 

Bill  for  injunction.  Gen.  No.  246,129.  Heard  before 
Judge  Thomas  G.  Windes. 

Statement  of  facts. 

The  bill  was  filed  by  complainants  to  restrain  the  defend- 
ants from  interfering  with  the  complainants'  telephone  serv- 
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ice.  The  bill  alleged  that  the  complainants  were  engaged  in 
the  general  practice  of  the  law  and  for  that  purpose  occupied 
certain  oflSces  in  the  city  of  Chicago ;  that  the  defendant  was 
organized  to  conduct  a  telephone  business  and  operated  in 
the  city  of  Chicago  under  a  certain  ordinance  from  the  city 
prescribing  the  rates  for  telephone  service;  that  said  defend- 
ant has  a  monopoly  of  the*  telephone  business  in  said  city ; 
that  said  defendant  required  its  subscribers  to  enter  into  a 
contract  providing  for  the  installation  of  the  telephone  serv- 
ice, under  which  contract  the  subscriber  agreed  to  pay  the 
sum  of  $175.00  a  year;  that  said  contract  contained  a  num- 
ber of  conditions,  among  them  a  condition  as  follows: 

"The  lessee  agrees  not  to  make,  permit  or  use  any  electri- 
cal or  mechanical  connections,  contrivances  or  apparatus  with 
the  lines,  instruments  and  equipment  furnished  by  the  lessor, 
without  the  consent  of  the  lessor." 

The  said  defendant  also  furnished  to  its  subscribers  what 
is  known  as  an  extension  or  branch  telephone,  by  which  the 
subscriber  could  talk  over  the  telephone  wire  through  said  ex- 
tension without  going  to  the  main  telephone;  that  said  com- 
plainants made  application  to  the  defendant  for  the  installa- 
tion of  such  extension,  but  it  refused  to  do  so  unless  com- 
plainants would  pay  certain  charges  for  the  same ;  that  said 
charges  were  unreasonable  and  extortionate;  that  complain- 
ants then  made  application  to  an  independent  electrical  com- 
pany for  the  installation  of  said  extension  apparatus,  and  said 
electrical  company  installed  the  same  and  made  connection 
with  said  defendant's  wires;  that  the  instruments  and  equip- 
ment furnished  by  said  electrical  company  were  in  every  re- 
spect  as  desirable  and  as  e^cient  and  practicable  as  those 
furnished  by  the  defendant,  and  are  made  of  as  good  ma- 
terial and  constructed  in  a  thoroughly  workmanlike  manner ; 
that  by  the  use  of  said  extensions,  the  use  of  said  defendant's 
wires  is  not  in  any  way  increased  as  but  one  person  ban  use 
the  telephone  at  the  same  time ;  that  after  the  installation  of 
said  extensions,  said  defendant's  agents  entered  complainants' 
offices,  and  cut  the  wires  which  connected  said  switch  board 
and  extension  of  complainants,  with  the  defendant's  wires, 
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and  thereupon  threatened  to  entirely  discontinue  complain- 
ants' service  if  said  wires  were  again  connected;  that  there- 
upon said  complainants  applied  to  defendant  for  x>crmis8ion 
to  attach  its  extension  system  to  said  defendant's  system,  and 
offered  to  pay  a  reasonable  price  for  such  permission,  but  said 
defendant  refused  to  permit  said  connection  under  any  condi- 
tion whatever;  that  the  attaching  of  said  system  to  defend- 
ant's system  does  not  in  any  way  affect  the  service  of  the  de- 
fendant, except  to  render  it  more  efficient,  and  does  not  im- 
pose any  additional  burden  on  said  company  or  its  service, 
and  does  not  in  any  way  cause  it  additional  expense,  labor  or 
time,  nor  does  it  require  the  use  of  any  more  or  different  cir- 
cuit or  service  but  is  a  saving  of  time  to  said  complainants 
and  said  defendant;  that  the  use  of  said  system  does  not  in- 
terfere with  defendant's  service,  or  that  of  any  of  its  patrons ; 
that  complainants  are  willing  that  said  defendant  should  keep 
said  system  in  repair  and  have  the  oversight  and  care  of  same, 
and  complainants  offer  to  pay  a  reasonable  charge  therefor. 
The  bill  prays  for  an  injunction  to  restrain  the  defendant 
from  refusing  to  furnish  service  to  complainants,  and  from 
interfering  with  the  said  equipment  and  telephone  service, 
and  also  that  the  conditions  of  the  contract  with  respect  to 
the  installation,  etc.,  be  declared  illegal  and  void.  A  prel^pi- 
inary  injunction  was  issued  in  accordance  with  the  prayer 
of  the  bill.  A  demurrer  to  the  bill  was  filed  and  withdrawn, 
and  an  answer  filed. 

The  answer  alleges  in  substance  that  the  use  of  extension 
telephones  greatly  increases  the  difficulties  of  successful  tele- 
phone operation ;  that  a  telephone  exchange  system  is  a  most 
delicate  structure  requiring  the  utmost  mechanical  and  elec- 
trical skill  to  keep  it  balanced,  and  the  different  parts  in 
proper  adjustment  and  relation  to  each  other,  and  the  greater 
the  number  of  terminals  and  connecting  wires,  the  greater  the 
likelihood  of  interference  and  interruption  of  service ;  that  it 
is  necessary  for  successful  telephone  operation  that  all  parts 
of  the  system  should  be  under  one  control,  and  the  instru- 
ments according  to  a  common  standard,  and  that  the  com- 
pany responsible  for  the  successful  operation  should  have  the 
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choice  of  instruments;  that  any  arrangement  giving  subscrib- 
ers the  right  to  connect  other  apparatos  to  the  defendant's 
equipment  would  result  in  disaster;  that  the  installation  of 
any  extension  increases  the  use  of  the  telephone  by  affording 
additional  convenience  to  the  subscriber  and  increases  the 
cost  of  operation  to  the  defendant  Evidence  was  heard  in 
open  court  to  support  the  bill  and  answer,  and  the  decision  of 
the  court  was  rendered  on  final  hearing. 

Beach  dk  Beach,  Smoot  dk  Eyer  and  Julian  C.  Ryer,  solicit 
tors  for  complainants. 

Holt,  Wheeler  dk  Sidley,  solicitors  for  defendant 

WlNDES,  J.: — 

As  I  understand  counsel  on  both  sides,  they  concede  the 
law  to  be  that  this  court  can  not  in  this  case  fix  what  it  deems 
a  reasonable  rate, — ^am  I  right! 

Mb.  Moobb:  Tes. 

Mb.  How :  So  far  as  we  are  concerned,  certainly. 

The  Coubt  :  Is  that  the  way  you  look  at  it,  Mr.  Beach  f 

Mb.  Beach:  Tes. 

The  Coubt:  I  was  in  doubt  aU  along  in  the  case  as  to 
whether  the  court  had  any  power  with  regard  to  the  fixing  of 
rates  and  inasmuch  as  counsel  on  both  sides  agree,  I  will  not 
take  the  time  to  investigate  the  law  on  the  question,  inasmuch 
as  I  have  so  many  different  cases  pressing  upon  me  for  hear- 
ing just  now.  Neither  will  I  attempt  to  review  the  numer- 
ous authorities  and  arguments  of  counsel  in  the  case.  It  is 
a  very  interesting  case  and  I  would  be  glad  to  do  it,  but  there 
is  a  limit  to  my  powers  as  well  as  the  defendant's  powers. 

AU  through  the  trial  of  the  case,  it  was  a  very  uncertain 
question  in  my  mind  as  to  whether  this  contract  which  pre- 
vents the  complainants  in  this  case  from  making  any  foreign 
attachments  to  the  defendant's  wires  was  a  valid  contract  and 
whether  or  not  the  rule  of  the  company  in  that  regard  waa 
a  reasonable  one,  but  after  listening  to  all  the  arguments  in 
the  case,  I  think,  considering  the  character  of  the  service  that 
the  defendant  company  has  to  render,  the  extent  of  that  serv- 
ice and  especially  the  concession  of  complainants'  counsel  in 
U 
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this  case — ^and  I  think  it  was  a  reasonable  concession  in  view 
of  all  the  evidence  in  the  case — ^that  inferior  instruments  and 
improper  installments  would  have  a  detrimental  eflfect  upon 
the  service  that  the  defendant  is  performing  for  the  public 
here,  the  conclusion  is  justified  that  the  contract  is  not  an  in- 
valid contract,  that  the  regulation  of  the  company  in  that  re- 
gard is  not  an  unreasonable  one,  because  to  protect  its  serv- 
ice and  make  that  service  practical  to  its  117,000  subscribers 
here  in  Chicago,  I  think  requires  that  the  company  not  only 
have  the  right  to  inspect  and  repair  all  its  apparatus  but  that 
it  should  have  the  complete  control  of  the  apparatus  and 
should  have  the  right,  under  reasonable  regulations,  to  say 
whether  or  not  there  shall  be  any  foreign  attachments  to  its 
telephone  system  in  the  city.  Of  course,  what  would  be  a 
reasonable  regulation  in  the  case  of  attachment  of  foreign  in- 
struments does  not  arise  in  the  case  and  the  court  could  only 
determine  that,  I  should  think,  upon  a  specific  case  made. 
And  although  I  think  the  weight  of  the  evidence  is,  in  this 
case,  that  the  complainants'  foreign  attachments  do  not  seri- 
ously interfere  with  the  defendant's  service,  it  means  a  great 
deal  more  to  the  defendant  to  allow  these  complainants  to 
attach  instruments  than  is  involved  in  this  specific  case.  If 
the  complainants  are  allowed  to  attach  foreign  instruments, 
then  every  other  subscriber  in  the  city  would  have  the  same 
right  and  I  can  see  that  that  would  be  likely  to  produce  at 
least  very  serious  disturbance  and  perhaps  very  seriously 
affect  the  service  of  the  remaining  subscribers,  even  if  a  few 
thousand  only  did  what  the  complainants  did  in  this  case.  I 
will  not  go  into  the  details  of  my  reasoning  in  that  regard; 
suffice  it  to  say  that  I  think  the  testimony  of  most  of  the  wit- 
nesses— including  several  of  complainants'  witnesses — is  such 
that  the  results  which  I  have  suggested  are  likely  to  follow. 
The  arguments  of  counsel  as  to  the  details  of  the  possibilities 
of  the  effect  upon  the  service,  I  think  are  reasonable  argu- 
ments. 

I  have  no  doubt,  from  the  evidence  which  has  been  pro- 
duced  here,  that  the  charge  which  the  defendant  is  shown  to 
have  demanded  of  the  complainants  for  extension  instruments 
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ifl  a  very  ixnreasoiiable  charge.  I  base  this  upon  the  sched- 
ule of  prices  charged  in  other  cities  and  upon  the  charges 
made  by  the  defendant  itself  here  in  the  city.  But,  inasmuch 
SB  counsel  have  conceded  that  this  court  has  no  right  to  de- 
termine what  is  a  reasonable  charge,  there  is  no  use  of  going 
any  further  in  that  regard. 

If  I  am  right  in  the  position  that  the  complainants  under 
the  contract  and  under  the  regulatioxm  of  the  company  had 
no  right  to  make  the  foreign  attachments  here,  then  this  bill 
can  not  be  maintained  upon  the  theory  that  they  have  the 
right  to  have  the  status  which  was  in  existence  at  the  time  of 
the  filing  of  this  bill  maintained  and  the  injunction  which 
was  issued  in  that  regard  in  the  first  instance  made  perpetual, 
or  at  least  continued  until  some  time  and  under  certain  con- 
ditions which  it  is  claimed  that  the  court  might  specify,  be- 
cause by  reason  of  those  foreign  attachments  the  court  has 
no  right  to  give  any  relief.  I  think,  however,  that  becailse 
the  defendant  has  demanded  of  these  complainants  an  unrea- 
sonable price  for  the  extension  instruments, — whilie  because 
of  that  the  complainants  had  no  right  by  virtue  of  their  con- 
tract and  under  the  regulations  of  the  company  to  make  for- 
eign attachments — they  are  not  deprived  of  all  right  to  pro- 
tection in  a  court  of  equity.  They  have  a  contract  here  which 
allows  them  telephone  service  "unlimited,"  I  believe  is  the 
expression  used  in  the  contract,  I  have  not  looked  at  it — and 
since  the  defendant  has  done  what  seems  to  the  court  an  un- 
reasonable thing,  I  think  that  the  complainants  ought  to  be 
protected  in  their  telephone  service  by  the  main  instrument, 
notwithstanding  these  foreign  attachments,  if  they  will  now 
comply  with  their  contract  and  disconnect  the  foreign  attach- 
ments. They  would  then  be  entitled  to  an  injunction  against 
the  defendant  from  interfering  with  their  telephonic  service 
over  the  one  instrument  and  I  think  that  is  the  extent  to 
which  the  court  can  go  in  this  case.  Because  of  that  situa- 
tion, I  do  not  think  it  is  necessary  for  the  court  to  go  into 
any  discussion  or  decision  as  to  whether  or  not  there  is  a  rem- 
edy at  law  here  by  way  of  mandamus  to  compel  the  defendant 
to  do  its  duty  and  therefore  that  the  complainant  can  have  no 
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relief  at  all.  So,  I  think  that  a  decree  should  be  entered  in 
this  case  allowing  the  complainants  an  injunction  protecting 
them  in  the  use  of  their  main  instrument  according  to  their 
contract  on  the  condition  that  they  disconnect  the  foreign  at- 
tachments.   That  will  be  the  decree  of  the  court. 

NOTE. 

In  Gardner  v.  Providenoe  Telephone  Co,,  23  R.  I.  262,  49  Atl.  1004, 
55  L.  R.  A.  113,  It  was  held  that  a  telephone  company,  though  hav- 
ing a  monopoly  of  the  business  In  a  particular  city,  may  deprive  a 
customer  of  service  upon  his  refusal  to  discontinue  the  use,  in  con- 
nection with  its  wires  on  his  premises,  of  extension  instruments  not 
furnished  by  it,  where  it  is  able  and  willing  to  furnish  such  instru- 
ments as  e£Elclent  and  convenient  as  the  eptate  of  the  art  affords,  upon 
reasonable  terms.  It  was  also  held  that  if  the  company  refuses  to 
furnish  extensions  except  at  exorbitant  rates,  the  subscriber  has  the 
right  to  install  his  own  equipment. 
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Richard  J.  Kehoe 

vs. 

Kehoe,  et  al. 

(May,  1883.) 

1.  Tbttsts—Masses  fob  the  Souii — Statute  of  Frauds.  The  de- 
cedent deeded  certain  personal  property,  upon  oral  directions 
that  the  fund  should  be  devoted  to  the  procurement  of  masses 
for  the  soul  of  the  decedent  and  his  mother.  Held,  that  the 
trust  was  not  void  because  not  wholly  in  writing,  as  the  statute 
of  frauds  does  not  embrace  trusts  as  to  personal  property,  but 
only  as  to  realty. 

2.  BlASSES    FOB    THE    SoUL — SUPERSTITIOUS    IJSES.       At    COmmoU    ISW 

gifts  or  devises  for  procuring  masses  are  void,  as  being  for 
superstitious  uses. 

3.  Same — ^E^E70LISH  Statutes.    The  English  statutes  concerning  the 

disposition  of  property  for  superstitious  uses  are  inapplicable 
to  our  conditions  and  inconsistent  with  our  institutions,  and 
never  became  a  part  of  our  law.  The  origin  of  the  Illinois 
statutes  as  to  the  adoption  of  the  common  law  traced. 

4.  Samd— Religious  Belief.    The  right  of  a  person  to  devote  his 

property  to  what  he  conceives  Is  a  religious  purpose,  such  as 
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the  procurement  of  masses  for  the  fioul,  is  just  as  necessary  to 
the  religious  liberty  guaranteed  by  the  constitution,  as  the 
right  to  believe  and  worship  according  to  the  dictates  of  one's 
own  conscience. 
6.  Same.  A  bequest  for  the  procurement  of  masses  for  the  donor's 
soul  is  a  valid  bequest 

Bill  to  obtain  instructions  of  court  as  to  complainant's  duty 
as  trustee.    Heard  before  Judge  Murray  P.  Tuley. 
For  statement  of  facts  see  opinion. 
B,  W.  Clifford,  for  complainant. 
A.  Tripp,  for  respondent. 

Tuley,  J.: — 

Biehard  J.  Kehoe  files  his  bill  to  obtain  the  instruction  of 
the  court  as  to  his  duty  as  trustee  in  reference  to  certain  funds 
now  remaining  in  his  possession. 

John  W.  Kehoe,  a  few  weeks  prior  to  his  decease,  made  a 
deed  to  complainant  of  certain  personal  property,  upon  oral 
directions  or  trusts,  which  were  in  substance,  that  the  funds 
should  be  devoted  to  the  purpose  of  procuring  masses  to  be 
said  for  the  soul  of  the  said  John  W.,  and  for  the  soul  of  his 
mother,  now  also  deceased. 

.  ■ 

The  complainant  is  ready  to  carry  out  the  wishes  of  the 
donor  but  the  defendants — ^who  would  take  as  legal  repre- 
sentatives of  the  deceased,  if  no  such  disposition  thereof  had 
been  made— contend  that  the  trust  is  void  because  it  is  not 
wholly  in  writing ;  and  if  it  is  not  void  for  that  reason,  that 
it  is  void  because  the  funds  were  given  for  a  superstitious  pur- 
pose or  use. 

The  statute  of  frauds  is  relied  upon  to  sustain  the  first  ob- 
jection, but  as  that  statute  does  not  embrace  trusts  as  to  per- 
sonal property,  but  only  as  to  realty,  the  point  is  not  well 
taken. 

As  to  the  second  point,  the  defendants  contend  that  as  our 
state  has  adopted  the  common  law  and  statutes  of  England 
prior  to  fourth  year  of  James  I,  excepting  certain  specified 
statutes  concerning  usury  and  frivolous  suits  (see  Revised 
Stat.  Chap.  28)  that  the  decisions  of  the  English  courts  based 
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upon  the  statute,  1  Edward  YI,  holding  that  gifts  or  devises 
for  procuring  masses,  etc.,  are  void,  €ls  being  for  superstitious 
uses,  will  be  followed  by  the  courts  of  this  country. 

Bedfield  in  his  learned  treatise  on  the  law  of  wills,  after 
stating  the  doctrine,  as  above,  of  the  English  courts  says,  "we 
understand  this  to  be  the  general  view  of  the  law  in  the  Amer- 
ican states. '*  2  Eedfield  on  Wills,  see.  3,  ch.  5,  etc.;  Story's 
Eq.  sec.  1168.  Other  text  writers  take  the  opposite  view,  and 
hold  that  the  American  courts  should  not  foUow  the  English 
courts  in  their  decisions  as  to  what  are  superstitious  uses. 
Perry,  Trusts,  sec.  715 ;  Hill,  Trustees,  note  p.  455 ;  Williams, 
Executors,  p.  1055. 

No  American  decisions  of  courts  of  last  resort  have  been 
cited  by  any  of  the  text  writers,  and  the  researches  of  counsel 
in  this  case,  as  well  as  my  own,  have  failed  to  find  any. 

How  did  this  doctrine  of  superstitious  uses  originate,  and 
upon  what  is  it  founded  f 

Two  English  statutes  were  passed  about  the  period  of  the 
reformation,  concerning  the  disposition  of  property  for  uses 
then  considered  superstitious.  The  iirst  was  that  of  23 
Henry  VIII,  A.  D.  1532,  which  was  about  four  years  after  the 
clergy  had  acknowledged  Henry  VIII  to  be  the  supreme  head 
on  earth  of  the  church,  which  provided  that  all  uses  thereafter 
declared  of  land  (except  leaseholds  of  20  years)  to  the  intent 
to  have  perpetual,  or  the  continual  service  of  a  priest,  or  other 
like  uses,  to  be  void;  and  the  1st  Edward  VI,  chap.  14,  A.  D. 
1547,  declared  the  king  entitled  to  all  real  and  certain  speci- 
fied personal  property  theretofore  disposed  of  for  the  per- 
petual finding  of  a  priest  or  maintenance  of  any  anniversary 
or  obit,  or  other  like  thing,  or  any  light  or  lamp  at  any  church 
or  chapel. 

These  statutes  were  passed  at  a  veiy  troubled  period  of 
English  history  in  religious  matters.  Henry  VIII  had  just 
severed  the  connection  between  the  English  church  and  the 
pope  at  Home,  and  had  united  to  the  kingly  power,  that  of  the 
head  of  the  church. 

While  these  two  statutes  were  aimed  at  the  practices  of  the 
Catholic  church,  yet  the  Catholic  who  denied  the  supremacy 
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of  the  king  as  the  head  of  the  d^urch,  and  the  non-eonformist 
were  alike  persecuted,  not  only  by  religions  edicts,  but  by 
all  the  power  that  parliament  could  exercise  in  favor  of  the 
newly  established  church. 

It  will  be  noticed  that  there  was  no  statute  making  dispo- 
sitions of  personal  property  to  such  uses  void;  that  while  the 
23d  of  Henry  VIII,  was  prospective,  it  only  applied  to  assur- 
ances of  land  to  churches  and  chapels,  and  that  of  1st  Ed- 
ward VI,  was  limited  to  dispositions  of  property  real  and 
personal  theretofore  made. 

Nevertheless,  the  English  chancellors,  many  of  the  earlier 
of  whom  were  ecclesiastics,  and  the  English  judges  being  al- 
ways adherents  of  the  established  church,  and  undoubtedly 
imbued  with  that  religious  feeling  which  had  induced  such 
legislation,  easily  found  in  the  absence  of  any  express  statute, 
what  they  termed  "a  public  policy''  or  '*a  policy  of  the  law,'* 
which  enabled  them  to  declare  absolutely  void  all  dispositions 
of  property,  whether  real  or  personal,  given  or  devised  for 
the  uses  specified  in  the  two  statutes— or  for  uses  which  they 
deemed  to  come  within  the  spirit  of  the  statutes — such  as 
"legacies  to  priests  to  pray  for  the  soul  of  the  donor.'*  "For 
the  bringing  up  of  poor  children  in  the  Roman  Catholic 
faith,"  etc.  Attorney  General  v.  Powers,  1  B.  &  B.  145; 
West  V.  Shuttleworth,  2  M.  &  K.  684;  In  re  BlundelVs  Trust, 
31  L.  J.  Eq.  52;  Gary  v.  Abhotty  7  Vesey,  490;  Bex  v.  Ladtf 
Portington,  1  Salk.,  162,  in  4  Wm.  &  Mary ;  De  Themmines  v. 
De  Boneval,  5  Bussell,  289. 

When  judges  undertake  to  decide  cases  not  upon  the  law, 
but  upon  what  they  consider  '* public  policy,"  or  the  ''policy 
of  the  law,"  they  stand  upon  very  slippery  ground.  This  is 
strikingly  exemplified  by  the  strange  inconsistency  of  the 
English  decisions  as  to  what  are  superstitious  uses,  one  vice- 
chancellor,  upon  the  ground  of  public  policy  holding  a  de- 
vise for  the  purpose  of  aiding  in  the  publication  and  cir- 
culation of  "Baxter's  Call  to  the  Unconverted,"  to  be  void 
because  for  a  superstitious  use ;  while  Lord  Romilly  held  upon 
the  like  ground  of  public  policy,  that  a  trust  for  propagating 
the  sacred  writings  of  Joanna  Southcote  valid,  and  not  for 
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a  superstitious  use,  notwithstanding  these  writings  averred 
that  Joanna  Southcote  was  with  child  by  the  Holy  Ghost 
Attorney  General  v.  Baxter,  1  Ver.  248;  Thornton  v.  Howe, 
31  Beav.  14. 

The  Irish  chancery  courts,  uninfluenced  by  any  considera- 
tion of  a  ** public  policy"  to  oppose  Catholicism,  have  not  fol- 
lowed the  English  courts,  but  have  held,  in  two  cases,  devises 
of  personal  property  tQ  procure  masses  to  be  said  for  the  soul 
of  the  donor  to  be  valid.  Read  v.  Hodgens,  7  Irish  Eq.  17 ; 
Com'rs  V,  Walsh,  7  Irish  Eq.  34  and  note. 

The  history  of  this  statute  of  ours  adopting  the  common  law 
and  statutes  of  England,  and  of  the  country  at  the  time  of 
its  adoption,  should  also  be  considered  in  determining  whether 
or  not  the  statutes  23d  Henry  VIII  and  1st  Edward  VI,  ever 
became  a  part  of  our  law ;  and  if  they  did,  whether  or  not  the 
decisions  of  the  English  courts  as  to  superstitious  uses  should 
be  followed  in  this  country. 

In  May,  1774,  the  people  of  Virginia  assembled  in  a  conven- 
tion to  sever  the  political  relations  that  bound  them  to  the 
mother  country.  The  celebrated  bill  of  rights  and  constitu- 
tion of  the  commonwealth  of  Virginia  was  then  adopted.  The 
convention  adopted  several  ordinances  deemed  necessary  to 
the  changed  relations,  and  among  others,  one  adopting  the 
common  law  and  statutes  of  England  prior  to  4th  year 
James  I..  The  reason  why  that  date  was  fixed  upon  was,  I 
presume,  because  in  that  year  1607  the  first  permanent  set- 
tlement of  Virginia  was  made,  at  Jamestown ;  the  theory  be- 
ing that  the  colonists  brought  with  them  the  common  law  and 
statutes  as  it  then  existed. 

"From  the  first  the  colonists  of  America  claimed  the  benefit 
of  the  common  law.  •  •  •  The  acts  of  parliament  passed 
after  the  settlement  of  a  colony,  were  not  in  force  therein  un- 
less made  so  by  express  words  or  by  adoption."  Cooley, 
Const.  Lim,  23  and  note. 

Although  the  established  church  of  England  was  by  law 
that  of  Virginia  from  its  earliest  colonial  days,  the  same  con- 
vention that  adopted  the  ordinance,  also  adopted  a  provision 
in  the  bill  of  rights  which  declared  "that  all  men  are  equally 
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entitled  to  the  free  exercise  of  religion  according  to  the  dic- 
tates of  conscience,  and  that  it  is  the  mutual  duty  of  all  to 
practice  christian  forbearance,  love  and  charily  toward  each 
other." 

It  is  apparent  that  the  sentiment  of  the  convention  was  in 
favor  of  absolute  freedom  in  religion. 

The  history  of  the  colonies  and  of.  the  then  passing  events, 
teach  us  that  it  was  the  sentiment  and  policy  of  the  country. 
The  war  for  independence  was  raging  and  Catholic  Maryland 
and  Episcopal  Virginia  were  then  fighting  side  by  side  the 
great  battle  for  both  civil  and  religious  liberty. 

This  statute,  Revised  Statutes,  ch,  28,  was  first  adopted  in 
1807,  by  th,e  territory  of  Indiana,  which  then  embraced  the 
now  states  of  Illinois  and  Wisconsin.  The  northwestern  ter- 
ritory, once  a  part  of  Virginia,  was  largely  settled  by  that 
people  and  that  fact  probably  is  the  reason  why  the  Virginia 
statute  was  adopted.  Illinois  was  then  an  almost  uninhabited 
wilderness,  and  the  23  Henry  VIII  and  1  Edward  VI,  could 
have  no  applicability*  The  present  statute  was  adopted  in 
Illinois  in  1819.^ 

It  may,  **upon  authority,"  be  contended  that  because  of 
inapplicability  and  inconsistency  with  our  institutions  the 
statutes  referred  to  never  became  a  part  of  our  law.  1  Jar- 
man  on  Wills,  386;  Carter  v.  Balfour,  19  Ala.  814. 

But  even  admitting  that  they  did  become  by  adoption  a 
part  of  our  law,  yet  it  must  be  conceded,  considering  the  his- 
tory of  this  statute,  adopting  the  statutes  of  England,  and  of 
contemporaneous  events  in  Virginia  and  Illinois  at  the  time 
of  its  passage,  that  neither  Virginia  or  Illinois  intended  to 
adopt  the  doctrine  of  the  English  courts  as  to  superstitious 
uses  as  a  part  of  their  laws. 

The  question  being  freed  from  the  force  of  "precedents" 
must  be  decided  upon  principle. 

In  the  United  States,  where  no  discrimination  is  made  in 
law  between  the  professions  of  any  particular  religious  creed ; 
where  there  is  an  absolutely  free  toleration  of  all  religious 

X  Laws  of  Illinois,  1819,  p.  1. 
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opinioiis  and  modes  of  worship,  can  any  sueh  thing  as  a  su« 
perstitious  nse  be  said  to  exist? 

Who  is  to  decide  whether  or  not  a  use,  as  connected  with 
the  religious  belief  of  the  donor  is,  or  is  not  superstitious  t 
Must  it  be  decided  according  to  the  sectarian  views  of  the 
chancellor? 

Nor  is  the  question  here,  whether  or  not  the  doctrine  of  a 
purgatory  is  well  or  ill  founded ;  or  whether  or  not  masses  for 
the  souls  of  the  departed  are  efficacious. 

Who  can  penetrate  the  life  beyond  and  say  that  there  is  no 
purgatory  ?  This  property  was  appropriated  by  the  donor  to 
a  use  in  accordance  with  his  religious  belief.  That  there  is  a 
purgatory,  and  that  masses  for  the  souls  therein  are  effica- 
cious, is  a  part  of  the  belief  of  those  professing  the  Catholic 
religion. 

In  the  formulary  of  faith  of  Pius  IV,  which  is  still  that  of 
the  unchangeable  church,  and  which  persons  becoming  mem- 
bers of  the  church  are  expected  to  give  their  adhesion  to,  I 
find  the  following:  ' 

*'I  profess  likewise  that  in  the  mass  there  is  offered  to  God 
a  true,  proper  and  propitiatory  sacrifice  for  the  living  and  the 
dead,  •  •  •  i  firmly  hold  that  there  is  a  purgatory  and 
that  the  souls  therein  detained  are  helped  by  the  suffrages 
of  the  faithful." 

This  being  the  donor's  belief,  why  should  not  his  desires 
be  carried  out?  It  has  become  a  maxim  of  the  law  that  a 
man  may  do  what  he  will  with  his  own.  The  only  limitations 
are  that  he  does  not  violate  the  law  in  so  doing,  nor  devote 
his  property  to  an  immoral  purpose.  A  person  may  gratify 
any  whim  or  caprice,  religious  or  irreligious,  that  he  may  de- 
sire. With  the  wisdom  of  his  act  the  law  has  no  concern. 
The  legislature  has  not  declared  such  a  disposition  of  this 
property  illegal. 

Neither  the  legislature  nor  the  court  has  the  power  to  de- 
clare that  any  religious  use  is  a  superstitious  use. 

With  us  there  is  a  legal  equality  of  all  sects,  all  are  equally 
orthodox.  To  discriminate  and  say  what  shall  be  considered 
a  pious  use,  and  what  a  superstitious  use  would  be  to  infringe 
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upon  the  oonstitutioBal  guarantee  of  perfect  freedom  and 
equality  of  all  religions. 

The  right  of  a  person  to  devote  his  property  to  any  purpose 
which  he  believes  to  be  a  religious  purpose,  is  just  as  necessary 
to  the  religious  liberty  guaranteed  by  the  constitution,  as  is 
the  right  to  believe  and  worship  according  to  the  dictates  of 
one's  own  conscience. 

The  wish  of  the  donor  must  be  followed,  and  the  funds  ap- 
propriated to  the  procuring  of  masses  to  be  said  in  accordance 
with  his  instructions. 

Note. — ^As  to  bequest  for  the  procurement  of  masses  for  the  souU 
see  note  in  25  L.  R.  A.  360,  and  also  5  Wis.  Leg.  News,  416. — ^Ed. 


{Circuit  Court  of  Cook  County,) 

People 

vs. 

Richards  &  Kelly  Manufacturing  Company. 
And  fifty-six  other  similar:  cases. 

(December  12,  1900.) 

1.  Statutes — ^Repeal  by  Implication.      In    1891    the    legislature- 

passed  an  act  in  reference  to  trusts  and  combines.  In  1893  this 
act  was  amended  by  adding  two  new  sections.  On  the  same 
day  the  legislature  passed  an  entire  new  act  upon  the  same- 
subject  Held,  that  the  act  of  1893  did  not  repeal  the  act  of 
1891,  as  such  was  not  the  intention  of  the  legislature. 

2.  Constitutional  Law — Class   Legislation.     In   1897  the  legis- 

lature amended  section  one  of  the  act  of  1891  by  adding  a  pro- 
viso, that  in  the  mining,  manufacture  or  production  of  articles 
of  merchandise  the  cost  of  which  is  mainly  made  up  of  wages, 
it  shall  not  be  unlawful  to  enter  into  Joint  arrangements  of  any 
sort,  the  principal  object  or  effect  of  which  is  to  maintain  oi 
increase  wages:- 

Held  (1)  That  section  one  as  amended  was  in  effect  an 
amendment  of  the  Qeneral  Incorporation  Law,  and  operated 
as  an  amendment  of  some  but  not  all  of  the  charters  of  ther 
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corporntlons  incorporated  under  that  law  and  therefore  was 
prohibited  by  section  2,  article  2,  of  the  constitution  of  1870. 
(2)  That  section  one  as  amended  was  unequal  and  partial 
legislation  forbidden  at  common  law  and  in  violation  of  the 
constitution  of  the  state,  and  of  the  14th  amendment  to  the 
Federal  constitution,  which  prohibits  a  state  from  denying  to 
any  person  the  equal  protection  of  the  laws.  One  Judge  dis- 
senting upon  the  proposition  that  the  entire  section  was  void 
on  account  of  the  unconstitutional  proviso. 

.3.  CoBFOBATioNs — Rbsebved  Poweb  TO  REGULATE.  Nor  Can  the  act 
be  Justified  by  the  provisions  of  section  9  of  the  General  In- 
corporation Law,  which  reserves  to  the  general  assembly  the 
power  to  regrulate  all  corporations  formed  under  the  act  The 
legislature  has  the  right  to  classify  all  corporations,  but  such 
classification  must  not  arbitrarily  discriminate  between  cor- 
porations in  substantially  the  same  situation. 

•4.  Statutoby  CoNSTBUonoiT.  In  construing  statutes  the  intention  of 
the  legislature  is  to  be  deduced  from  every  part  of  the  statute. 

5.  Constitutional  Law — ^EIxemption  of  Buildino  and  Loan  Asso- 
ciations. The  exemption  of  building  and  loan  associations 
from  the  operation  of  a  law  requiring  corporations  to  make  an 
annual  veport  that  they  are  not  a  party  to  a  trust  or  combine 
is  not  an  arbitrary  classification  and  does  not  invalidate  the  law. 

^6.  Evidence— Self-incrimination — Immunity.  Where  the  officers 
of  a  corporation  are  compelled  to  file  an  affidavit  that  the  cor- 
poration is  not  a  member  of  any  trust  or  combine,  and  it  is, 
provided  that  no  corporation  or  individual  shall  be  subject  to 
any  criminal  prosecution  by  reason  of  anything  truthfully  dis- 
closed by  such  affidavit,  the  immunity  clause  is  sufficiently 
broad  to  protect  the  corporation  and  its  officers,  and  such  law 
is  not  obnoxious  to  the  provisions  of  section  10,  article  2,  of  the 
Illinois  constitution,  which  provides  that  no  person  shall  be 
comi>elled  in  any  criminal  case  to  give  evidence  against  him- 
self. 

7.  Same — Criminal   Case.      The   term  "criminal   case"   is   broad 

enough  to  include  any  prosecutions  for  penalties  or  forfeitures. 

8.  Constitutional    Law — Effect    of    Unconstitutional    Section. 

The  fact  that  one  or  more  sections  of  a  law  are  unconstitu- 
tional does  not  affect  the  entire  law  where  the  remaining  sec- 
tions make  a  complete  law  in  themselves. 

Actions  of  debt.  Gen.  No.  200,636  et  seq.  Heard  on  de- 
xnurrer  before  Judges  Arba  N.  Waterman,  Murray  F.  Tuley 
And  Edward  F.  Dunne  sitting  en  banc. 

Statement  of  case  by  court. 
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This  is  an  action  of  debt  brought  under  what  is  known  as 
the  anti-trust  statute  to  recover  the  penalty  of  $50  per  day 
for  the  failure  of  one  of  the  defendant's  officers  to  make  an- 
swer to  the  letter  of  inquiry  of  the  secretary  of  state  as  to 
whether  the  corporation  had  become  a  member  of  any  trust, 
combination,  etc. 

In  1891  an  act  was  passed  by  the  general  assembly,  entitled 
**  an  act  to  provide  for  the  punishment  of  persons,  copartner- 
ships or  corporations  forming  pools,  trusts  and  combines,  and 
mode  of  procedure  and  rules  of  evidence  in  such  cases." 

Section  1  of  that  act,  in  substance,  provided  that  if  any  cor- 
poration, partnership,  individual  or  other  association  of  per- 
sons should  create  or  enter  into  and  be  a  member  of  or  a  party 
to  any  pool,  trust,  agreement,  combination,  etc.,  ''with  any 
other  corporation,  partnership,  individual  or  any  other  per- 
son or  association  of  persons,  to  regulate  or  fix  the  price  of 
any  article  of  merchandise  or  commodity,  or  shall  enter  into,, 
become  a  member  of  or  a  party  to  any  pool,  agreement,  con- 
tract, combination  or  confederation  to  fix  or  li9iit  the  amount 
or  quantity  of  any  article,  commodity  or  merchandise  to  be 
manufactured,  mined,  produced  or  sold  in  this  state,  such  cor- 
poration, partnership  or  individual  or  other  association  of  per- 
sons shall  be  deemed  and  adjudged  guilty  of  a  conspiracy  to 
defraud,  and  be  subject  to  indictment  and  punishment  as 
provided  in  this  act."  Other  sections  of  the  act  imposed  cer- 
tain fines  and  penalties  for  violation  of  the  act,  running  fronr 
$500  to  $10,000,  and  authorized  the  recovery  of  the  fine  by  an 
action  of  debt  in  the  name  of  the  people  of  the  state  of  Illi- 
nois. 

In  1893,  on  the  20th  of  June,  a  law  was  approved  amend- 
ing the  act  of  1891  by  adding  to  it  two  sections,  one  known  as 
section  7a,  and. the  other  as  section  7b, 

Section  7a  provided,  in  substance,  that  "it  shall  be  the  duty 
of  the  secretary  of  state,  on  or  about  the  first  day  of  Septem- 
ber of  each  year,  to  address  to  the  president,  secretary  or 
treasurer  of  each  incorporated  company  doing  business  in  this 
state,  etc.,  a  letter  of  inquiry  as  to  whether  the  said  corpora- 
tion has  aU  or  any  part  of  its  business,  or  interest,  in  or  witb 
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any  trufift,  combination  or  association  of  persons  or  stockhold- 
tTSy  as  named  in  the  preceding  provisions  of  this  act,  and  to 
require  an  answer  under  oath  of  the  president,  secretary  or 
treasurer,  or  any  director  of  said  company,"  a  form  of  affi- 
davit,, to  be  enclosed  with  the  letter  of  inquiry  as  set  out  in 
the  section.  And,  further  provides  that  "on  refusal  to  make 
oath  in  answer  to  said  inquiry,  or  on  failure  to  do  so  within 
thirty  days  from  the  mailing  thereof,"  it  shall  be  the  duty  of 
the  secretary  of  state  to  certify  the  fact  to  the  attorney  gen- 
eral, whose  duty  it  shall  be  to  direct  the  state's  attorney  of 
the  county  wherein  such  corporation  is  located,  and  it  shall  be 
the  duty  of  the  state's  attorney  at  the  earliest  practicable 
moment,  in  the  name  of  the  people,  to  proceed  against  such 
corporation,  **for  the  recovery  of  a  penalty  of  $50  for  each 
day  after  such  refusal  to  make  oath  or  failure  to  make  said 
oath  within  the  thirty  days  from  the  mailing  of  said  notice." 
Or,  that  the  attorney  general  may  *'by  any  proper  proceedings 
m  a  court  of  law  or  chancery,  proceed  upon  such  failure  or 
refusal  to  forfeit  such  charter  of  such  incorporated  company 
•  •  •  and  to  revoke  the  rights  of  any  foreign  corporation 
located  herein  to  do  business  in  this  state." 

Section  76^  in  substance,  provided  that  the  secretary  of  state 
at  any  time,  if  satisfactory  evidence  came  to  him  that  **any 
company  or  association  of  persons  •  •  •  has  entered 
into  any  trust,  combination  or  association  in  violation  of  the 
preceding  section  of  this  act,  to  demand  that  it  shall  make 
the  affidavit  as  above  set  forth  in  this  act."     (Section  7a.) 

Then  follows  a  saving  clause  as  follows:  ''Provided,  that 
no  corporation,  firm,  association  or  individual  shall  be  sub- 
ject in  any  criminal  prosecution  by  reason  of  anything 
truthfully  disclosed  by  the  affidavit  required  by  this  act,  or 
truthfully  disclosed  in  any  testimony  elicited  in  the  execu- 
tion thereof."  And  contains  the  further  proviso,  ** Provided 
that  corporations  organized  under  the  building,  loan  and 
homestead  'association  laws  of  this  state  are  excluded  from 
the  provisions  of  this  act." 

In  1897  another  amendatory  act  was  passed  providing  that 
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section  1  of  the  act  of  1891  should  be  amended  to  read  as 
follows : 

*' Section  1.  Be  it  enacted  by  the  people  of  the  state  of 
Illinois  represented  in  the  general  assembly:  That  section 
one  of  an  act  entitled,  'an  act  to.  provide  for  the  punishment 
of  persons,  partnerships,  or  corporations  forming  x)ools,  trusts 
and  combines,  and  mode  of  procedure  and  rules  of  evidence 
in  such  cases,'  approved  June  11,  1891,  in  force  July  1,  1891> 
be  amended  to  read  as  follows:  If  any  corporation  organ- 
ized under  the  laws  of  this  or  any  other  state  or  country  for 
transacting  or  conducting  any  kind  of  business  in  this  st^te, 
or  any  partnership  or  individual  or  other  association  or  per- 
sons whosoever,  shall  create,  enter  into,  become  a  member 
of  or  a  party  to  any  pool,  trust,  agreement,  combination,  con- 
federation or  understanding  with  any  other  corporation,  part- 
nership, individual  or  any  other  person,  or  association  of  pef- 
sons,'  to  regulate  or  fix  the  price  of  any  article  of  merchandise 
or  commodity,  or  shall  enter  into,  become  a  member  of  or 
party  to  any  pool,  agreement,  contract,  combination  or  con- 
federation to  fix  or  limit  the  amount  or  quantity  of  any  ar- 
ticle, commodity  or  merchandise  to  be  manufactured,  mined, 
produced  or  sold  in  this  state,  such  corporation,  partnership 
or  individual  or  other  association  of  persons  shall  be  deemed 
and  adjudged  guilty  of  a  conspiracy  to  defraud  and  be  sub- 
ject to  indictment  and  punishment  as  provided  in  this  act;" 
and  concluding  with  the  following  proviso  (the  addition  of 
which  proviso  was  the  only  change  made  in  the  section) : 

'*  Provided,  however,  that  in  the  mining,  manufacture  or 
production  of  articles  of  mei'chandise,  the  cost  of  which  is 
mainly  made  up  of  wages,  it  shall  not  be  unlawful  for  per- 
sons, firms  or  corporations  doing  business  in  this  state  to  enter 
into  joint  arrangement  of  any  sort,  the  principal  object  or  ef- 
fect of  which  is  to  maintain  or  increase  wages." 

On  the  same  day  that  amendment  to  the  act  of  1891  was 
passed,  to-wit :  the  20th  of  June,  1893,  the  legislature  passed 
an  act  entitled,  *'an  act  to  define  trusts  and  conspiracies 
against  trade,"  declaring  contracts  in  violation  of  the  provi- 
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sions  of  this  act,  and  making  certain  acts  in  violation  thereof 
misdemeanors  and  prescribing  the  punishment  therefor,  etc. 

Charles  S.  Deneen,  state's  attorney  for  the  People. 

Levy  Mayer,  for  defendants. 

The  court  after  making  the  foregoing  statement  rendered 
the  following  opinion: 

Per  Curiam: — 

The  demurrer  to  the  declaration  in  this  case  raises  the 
question  of  the  constitutionality  of  the  trust  act  of  1891,  as 
amended  by  the  acts  of  1893  and  of  1897,  respectively,  and 
whether  the  trust  act  of  1893  does  not  repeal  the  trust  act  of 
1891. 

It  is  contended  that  an  act  passed  in  1893  defining  ''trusts 
and  conspiracies  against  trade,"  etc.,  which  it  is  alleged  is 
a  revision  of  the  entire  subject  matter  of  trusts  and  conspira- 
cies against  trade,  operates  as  a  repeal  of  the  act  of  1891. 

That  the  legislature  did  not  intend  such  an  effect  is  mani- 
fested by  the  fact  that  at  the  same  session,  on  the  same  day, 
the  act  of  1891  was  amended  by  adding  two  sections,  to-wit : 
section  7a  and  section  76,  and  tha,t  the  legislature  again  in 
1897  amended  the  act  of  1891,  treating  in  both  amendments 
the  act  of  1891  as  being  in  full  force  and  effect. 

It  will  be  observed  as  a  singular  fact  that  while  the  act 
of  1893  defines  trusts  and  conspiracies,  etc.,  it  does  not  in 
express  terms  prohibit  the  entering  into  or  forming  of  such 
trusts  and  conspiracies.  Sections  2,  3,  4  and  5  of  this  act 
prescribe  certain  penalties  for  violations  of  the  act.  As 
nothing  is  either  commanded  or  prohibited  therein,  there  can 
be  no  violation  thereof.  Except  as  an  act  defining  a  trust,  it 
is  an  unique  specimen  of  legislative  abortion.* 

"We  see  no  difficulty  in  construing  the  act  of  1891,  as 
amended,  and  the  act  of  1893,  defining  trusts  and  conspira- 
cies, so  that  they  can  both  stand,  and  are  of  opinion  that 
there  is  not  any  fatal  repugnance  between  the  two. 

♦Note. — ^The  act  of  1893  was  declared  unconstitutional  by  the 
United  States  supreme  court  in  Connolly  v»  Union  Sewer  Pipe  Co., 
184  U.  S.  540.— Ed. 
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Section  1  of  the  act  of  1891,  as  amended  in  1697,  is  nnconr 
stitutional  and  yoid  for  the  following  reasons: 

First.  Because,  in  its  legal  effect,  it  is  an  amendment  of 
the  general  incorporation  law  authorizing  the  formation  of 
corporations  (chap.  32  of  the  Bev.  Stat.,  entitled  '^ an  act 
concerning  corporations"),  and  operates  as  an  amendment 
to  the  charters  of  some,  but  not  all,  of  the  corporations  incor- 
X>orated  under  said  general  law,  and,  therefore,  is  a  special 
law,  prohibited  by  sec.  2,  art.  2,  of  the  constitution  of  1870, 
whick  prohibits  the  creation,  change,  or  amendment,  by  spe^ 
cial  law,  of  the  charter  of  any  corporation,  excepting  those 
for  charitable,  educational,  penal  or  reformatory  purposes. 

By  the  same  section  (1),  it  is  provided  that  ''the  general 
assembly  shall  provide  by  general  laws  for  the  organization 
of  all  corporations  hereafter  created." 

In  the  general  law  passed  in  pursuance  of  that  requirement 
of  the  constitution,  there  was  in  section  9  of  the  act  a  reser- 
vation as  follows: 

**The  general  assembly  shall  have  at  all  times  power  to 
prescribe  such  regulations  and  provisions  as  it  may  deem  ad- 
visable, which  regulations  and  provisions  shall  be  binding 
upon  Ly  and  alTcorporations  formed  under  this  act." 

Our  supreme  court  has  held  that  this  general  power  must 
be  exercised  by  general  law,  and  cannot  be  exercised  by  a 
special  law.    Bracemlle  Coal  Go.  v.  People,  147  111.  66. 

It  is,  however,  urged  on  behalf  of  the  plaintiff  that  the 
general  assembly  has  the  power  to  classify  corporations  for 
the  exercise  of  the  reserved  power;  to  prescribe  **such  regu- 
lations and  provisions  as  it  may  deem  advisable,"  and  also 
for  the  exercise  of  the  police  power  of  the  state,  and  that  sec- 
tion 1  of  the  act  of  1891,  as  amended,  is  a  proper  classification 
of  corporations  for  either  of  such  purposes. 

The  power  of  the  general  assembly  to  classify  corporations 
must  be  admitted,  but  is  the  classification  contained  in  sec- 
tion 1  a  proper  or  legal  classification  for  either  of  such  pur- 
poses t 

The  amendatory  act  of  1897  re-enacts,  word  for  word,  sec* 
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tion  1  of  the  act  of  1891,  and  adds  thereto  the  following  pro- 
viso: 

"Provided,  however,  that  in  mining,  manufacture  or  pro- 
duction of  articles  of  merchandise,  the  cost  of  which  is  mainly 
made  up  of  wages,  it  shall  not  be  unlawful  for  persons,  firms 
or  corporations  doing  business  in  this  state  to  enter  into  joint 
arrangements  of  a/tiy  sort,  the  principal  object  or  effect  of 
which  is  to  maintain  or  increase  wages." 

While  the  general  assembly  has  the  power  to  classify  cor- 
porations for  the  exercise  of  the  reserved  power  contained  in 
section  9  of  the  corporation  act,  or  for  the  exercise  of  the 
police  power  of  the  state,  and  to  determine  what  is  a  proper 
classification  for  such  purposes,  yet  its  determination  is  sub- 
ject to  review  by  the  courts.    Frorer  v.  People,  141  111.  171. 

The  power  of  the  general  assembly  to  classify  corporations 
for  either  of  the  purposes  aforesaid  is  subject  to  the  limita- 
tion that  such  classification  must  not  arbitrarily  discriminate 
between  corporations  in  substantially  the  same  situation,  and 
such  determination  must  rest  upon  reasonable  grounds.  Ar- 
bitrary selection  cannot  be  justified  by  calling  it  classification. 
Chilf  C.  <&  S.  F.  R.  B.  V.  Ellis,  165  U.  S.  150. 

Section  1  of  the  trust  act,  as  amended  by  the  act  of  1897, 
makes  the  attempt  to  separate  certain  mining  and  manufactur- 
ing corporations  from  all  other  corporations  and  to  withdraw 
them  from  the  operation  of  an  act  to  which  the  latter  are 
subject. 

It  is  clearly  an  arbitrary  discrimination  between  corpora- 
tions, substantially  of  like  character,  objects  and  purposes, 
and  no  reason  can  be  perceived  why  mercantile  or  transpor- 
tation of  other  corporations  organized  for  pecuniary  profit 
should  be  prohibited  from  entering  into  any  pool,  trust  or 
combination  in  restraint  of  trade,  or  to  regulate  prices  of 
commodities,  while  mining  and  manufacturing  corporations 
producing  merchandise,  the  cost  of  which  is  mainly  made  up 
of  wages,  should  be  permitted  to  enter  into  joint  arrange- 
ments of  any  sort,  the  effect  of  which  should  be  to  increase  or 
maintain  wages.  Such  a  combination  by  either  class  would 
be  equally  injurious  to  the  public. 
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Section  1,  as  amended,  discriminates,  not  onjy  between  min- 
ing and  manufacturing  corporations,  and  all  others,  but  also 
discriminates  between  mining  and  manufacturing  corpora- 
tions engaged  in  the  same  business.  It  divides  them  into  two 
classes,  those  the  cost  of  whose  output  or  merchandise  is 
mainly  made  up  of  wages ;  and  those  the  cost  of  whose  output 
is  not  mainly  made  up  of  wages. 

The  cost  of  the  output  of  one  manufacturing  corporation 
may  be  made  up  of  fifty-one  per  cent,  wages,  while  that  of 
another  may  contain  only  forty-nine  per  cent,  of  wages.  This 
law  permits  the  former  (fifty-one  per  cent.)  to  enter  into  any 
sort  of  combination  and  denies  the  right  of  the  latter  (forty- 
nine  per  cent.)  to  do  so.  The  fluctuations  in  the  price  of  the 
raw  material  might  change  them  from  time  to  time  from  one 
«lass  to  the  other,  and  thus  their  rights  be  determined  by  the 
fluctuations  of  the  market  for  the  raw  material  used  by  them, 
respectively. 

The  classification  is  one  of  degree,  of  the  cost  of  raw  mate- 
rial and  labor,  respectively,  and  is  not  based  upon  any  reason 
or  principle. 

Second.  Section  1,  as  amended,  is  unconstitutional  for  the 
further  reason,  that  it  is  unequal  and  partial  legislation  which 
was  forbidden  at  common  law  and  cannot  be  sustained  upon 
any  principle  of  right  or  justice. 

Says  Judge  Cooley,  "and,  if  the  legislature  should  under- 
take to  provide  that  persons  following  some  specific  trade  or 
employment  should  not  have  capacity  to  make  contracts,  or  to 
receive  conveyances,  or  to  build  such  houses  as  others  are 
allowed  to  erect,  or  in  any  other  way  io  make  such  use  of  their 
property  as  was  permissible  to  others,  it  can  scarcely  be 
doubted  that  the  act  would  transcend  the  due  bounds  of  legis- 
lative power  even  though  no  express  constitutional  provision 
could  be  pointed  out  with  which  it  would  come  in  conflict. 
To  forbid  to  an  individual  or  a  class  the  right  to  the  acquisi- 
tion or  enjoyment  of  property,  in  such  manner  as  should  be 
permitted  to  the  community  at  large,  would  be  to  deprive 
♦hem  of  liberty,  in  particulars  of  primary  importance  to  their 
''pursuit  of  happiness,'  etc."    Cooley,   Constitutional  Limi- 


180  C&cuiT  Courts  of  Iujnois. 

tatioiiB,  561.  The  same  writer,  in  the  same  section,  speaks  of 
''Equality  of  rights,  privileges,  and  capacities"  as  a  '' funda- 
mental maxim  of  government. " 

Legislation  of  this  character  making  arbitrary  classifications 
and  discriminations  between  persons  or  classes  has  been  re* 
peatedly  held  to  be  in  violation  of  sec.  2,  art.  1,  of  the  state 
constitution. 

**No  person  shall  be  deprived  of  life,  liberty  or  property 
without  due  process  of  law."  The  words  **due  process  of 
law"  in  this  connection  are  held  to  be  synonymous  with  '^the 
law  of  the  land. ' ' 

And  this  means  general  public  law  binding  upon  all  the 
members  of  the  oommunity  under  all  circumstances  and  not 
partial  or  private  laws  affecting  the  rights  of  private  indi- 
viduals, or  classes  of  individuals.  UUlett  v.  People,  117  HI. 
294.    See  also  Frarer  v.  People,  141  111.  171. 

In  the  latter  case  the  court  says  of  the  law  under  considera- 
tion in  that  case,  ''the  same  act  'in  substance  and  in  principle, 
if  done  by  the  one'  is  lawful,  but  if  done  by  the  other  is  not 
only  unlawful,  but  is  a  misdemeanor  punishable  by  fine,"  and 
holds  the  law  unconstitutional;  also  holds  that  "under  the 
guise  of  the  police  power  a  person  cannot  be  deprived  of  a 
constitutional  right,"  and  that  "it  is  impossible  that  under 
that  power  what  is  lawful  if  done  by  A,  if  done  by  B,  can  be 
a  misdemeanor,  the  circumstances  and  conditions  being  the 
same."  Among  the  decisions  in  this  state,  holding  legislation 
of  this  character  unconstitutional,  may  be  cited  the  following : 
BraceviUe  Coal  Co,  v.  People,  147  111.  66;  Ritchie  v.  People, 
155  111.  98,  and  the  decisions  upon  the  Barbers'  Act;  Eden  v. 
PeopU,  161  lU.  296. 

Such  a  law  violates  the  14th  amendment  to  the  Federal 
constitution,  which  prohibits  a  state  from  denying  "to  any 
person  equal  protection  of  the  laws."  (julf  C,  iSk  8.  F,  R,  R,, 
165  U.  S.  150 ;  In  re  Converse,  137  U.  S.  624 ;  Low  v.  Rees 
Printing  Co.,  41  Neb.  127,  59  N.  W.  362 ;  Luma/n  v.  Hitchens,. 
90  Md.  14,  44  Atl.  1051. 

Two  of  the  judges  are  of  the  opinion  that  section  one  must 
be  held  to  have  been  amended  by  the  Act  of  1897,  and  that 


People  vs.  Richards  &  Kelly  Mfg.  Co.  181 

as  amended,  it  must  be  held  unconstitutional  and  yoid  for  the 
reasons  before  stated.* 

The  principle  of  construction  requires  the  sound  interpre- 
tation and  meaning  of  the  statute,  taking  into  consideration 
the  enacting  clause,  the  saving  clause  and  provisos  together 
with  the  title  of  the  act.  The  intention  is  to  be  deduced  from 
the  whole  and  every  part  of  the  statute  taken  and  compared 
together.  People  v.  Oaulter,  149  111.  39;  Dupee  v.  Swigert, 
127  111.  494 ;  Mason  v.  Finch,  2  Scam.  223 ;  Davis  v.  Hayden, 
•3  Scam.  35;  People  v.  I.  &  M.,  3  Scam.  153;  Belleville  v. 
Gregory,  15  111.  20;  Zarresseller  v.  People,  17  111.  101;  Way  v. 
Way,  64  111.  406. 

The  other  of  the  three  judges  holds  as  follows: 

That  the  question  as  to  whether  section  1  of  the  act  of  1891 
is  still  in  force  is  not  necessary  to  a  decision  of  the  demurrer 
to  the  declaration  in  this  case. 

Also,  that — as  shown  elsewhere  in  this  opinion — ^all  the 
virus  of  unconstitutionality  of  this  trust  act  is  to  be  found 
in  the  "proviso"  contained  in  the  amendment  of  1897,  and 
that  section  1  may  be  preserved  by  holding  the  entire  amenda- 
tory act  of  1897  unconstitutional  and  void,  or  that  the  "pro- 
viso" may  be  rejected,  because  repugnant  to  the  purview  of 
the  act  or  section,  and  caimot  stand  without  rendering  the 
act  (or  section)  inconsistent  and  destructive  of  itself.  The  re- 
sult would  be  the  same  in  either  case — that  part  of  the  law 
"which  is  not  obnoxious  to  the  constitution  stands, — ^while  that 
part  which  infringes  it  is  repealed.  An  amendatory  act, 
which  is  unconstitutional  and  therefore  void,  should  not  be 
held  to  affect  an  original  act  which  is  constitutional.  A  void 
thing  is  no  thing  and  can  have  no  effect  whatever.* 

The  judges  concur  in  the  opinion  that  the  exemption  of  the 

loan  and  homestead  association  contained  in  the  proviso  to 
— , » ' 

i  In  so  far  as  the  court  holds  that  the  entire  section  as  amended 
Is  yoid  the  decision  is  clearly  erroneous.  An  unconstitutional 
amendment  can  haye  no  effect  on  the  original  law. — ^Ed. 

sThe  amendment  of  1897  was  afterwards  declared  unconstitu- 
tional in  Butler  Street  Foundry  and  Iron  Co,  v.  People,  201  111. 
2S6.— Ed. 
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sec.  7b  in  the  amendatory  act  of  1893,  does  not  affect  the  va- 
lidity of  the  act  of  1891  as  amended  by  the  amendment  of 
1893. 

That  proviso  must  be  held  limited  in  its  effect  and  opera- 
tion to  the  provisions  of  the  amendatory  act,  sec.  7a  and  sec. 
76.    De  Graff  v.  Went,  164  111.  485. 

This  construction  will  exempt  Ipan  and  homestead  associ- 
ations only  from  the  duty  to  make  reports  as  required  in  such 
amendatory  act.  Loan  and  homestead  associations  are  a 
class  to  themselves,  different  in  many  particulars  from  all. 
other  corporations.  The  general  assembly  has  legislated  for 
that  class  and  has  taken  such  supervision  over  them  as  ren- 
dered it  in  its  opinion  unnecessary  that  such  associations 
should  be  brought  under  the  operation  of  the  act  of  1891  as 
amended  in  1893.  The  exemption  or  classification  is  not  arbi- 
trary and  was  within  the  power  of  the  legislature.  See  the 
Commission  Merchant  case,  183  111.  226  (Lasher  v.  People). 

It  is  contended  by  the  defendants  that  the  amendment  made 
in  1893,  sec.  7a,  violates  sec.  10  of  art.  2,  of  the  constitution, 
**No  person  shall  be  compelled  in  any  criminal  case  to  give 
evidence  against  himself." 

Thisis  substantially  the  same  as  the  fifth  amendment  to 
the  Federal  constitution,  **Nor  shall  any  person  be  compelled 
in  any  criminal  case  to  be  a  witness  against  himself." 

There  can  be  no  doubt  under  the  authorities  as  to  the  cor- 
rectness of  this  position,  unless  the  clause  of  the  act  granting 
immunity  is  broad  enough  to  prevent  any  prosecution  for  pen- 
alties or  forfeiture  in  any  proceeding  at  law  or  equity  founded 
upon  or  growing  out  of  disclosures  made  by  the  affidavit  re- 
quired by  said  sec.  7a  to  be  made  in  response  to  the  letter  of 
the  secretary  of  state.  The  immunity  clause  under  the  sta- 
tute is  in  the  following  language:  "No  corporation,  firm, 
association  or  individual  shall  be  subject  to  any  criminal  pros- 
ecution by  reason  of  anything  truthfully  disclosed  by  the 
affidavit  required  by  this  act,  or  truthfully  disclosed  in  any 
testimony  elicited  in  the  execution  thereof." 

In  our  opinion  this  clause  is  broad  enough  to  protect  the 
corporation  and  officer  or  officers  making  the  affidavit,  not 
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only  against  any  criminal  prosecution,  strictly  speaking,  but 
also  against  any  pro^cution  to  collect  any  fine,  or  against  any 
action  of  debt  to  recover  any  penalty,  or  against  any  proceed- 
ing at  law  or  in  equity  to  enforce  a  forfeiture  of  the  charter 
of  the  corporation,  which  may  be  brought  by  reason  of  any- 
thing truthfully  disclosed  in  the  afiidavit  required  in  the 
act,  or  disclosed  in  any  testimony  elicited  in  the  execution 
thereof.^ 

Whether  the  action  or  proceedings  be  in  form  criminal  or 
civil,  it  is  immaterial  if  it  be  brought  to  punish  the  corpora- 
tion or  the  oflScial ;  if  the  end  sought  is  punishment  the  action 
or  proceeding  is  ex  delicto  in  its  nature,  and  it  may  be  classed 
as  a  criminal  proceeding,  whatever  its  form.  Boyd  v.  United 
States,  116  U.  S.  616,  Coffey  v.  United  States,  116  U.  S.  436 ; 
Counsclman  v,  Hitchcock,  142  U.  S.  547;  Brown  v.  Walker, 
161  U.  S.  591. 

Our  attention  has  been  called  to  the  case  of  State  of  Mis- 
souri V.  Simmons  Hardware  Co,,  109  Mo.  118,  18  S.  W.  1125, 
where  a  trust  act  was  construed  containing  sections — it  is  al- 
leged— of  which  the  present  section  (7a)  is  a  copy,  in  which 
case  the  court  held  the  act  unconstitutional,  but  we  are  unable 
to  find  that  the  Missouri  statute  contained  any  immunity 
clause  whatever  and  is  therefore  not  in  point. 

It  is,  however,  contended  by  counsel  for  the  defense  that 
under  this  construction,  if  a  corporation  (or  one  of  its  offi- 
cials) makes  a  report  under  the  statute,  showing  it  to  be  a 
party  to  a  combination  in  restraint  of  trade,  or  to  be  in  a 
trust,  instanter  the  crime  is  disclosed,  the  corporation  or 
official  is  absolved  from  all  liability  to  punishment,  criminal, 
penal  or  forfeiture.  This  may  be  true  and  it  may  further  be 
true  that  the  legislative  department  supposed  the  benefit  to 
accrue  from  publicity  of  the  crime  would  be  sufficient.  It  is 
for  the  general  assembly  to  decide  upon  the  wisdom  or  policy 
of  such  legislation  and  not  for  the  courts. 

But  assuming  that  section  1  of  the  act  of  1891,  as  amended 

1  The  same  conclusion  was  reached  in  Butler  Street  Foundry  and 
Iron  Co,  V.  People,  201  111.  236.— Ed. 
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by  the  amendment  of  1897,  is  nnconstitational,  and  therefore 
Yoid,  it  does  not  follow  that  the  whole  act  falls  to  the  ground. 

The  proviso  which,  in  the  opinion  of  the  court,  makes  sec- 
tion 1  unconstitutional,  is  declared  by  the  legislature  to  be 
an  amendment  to  section  1  and  must  be  construed  as  applying 
only  to  section  1.  ''A  proviso  must  be  construed  to  qualify 
what  is  affirmed  in  the  body  of  the  act,  section  or  paragraph 
which  precedes  it."    Boone  v.  JuUet,  1  Scam.  258. 

Eliminating  section  1  from  the  act  as  unconstitutional  and 
section  4,  which  fixes  penalties  for  violation  of  section  1,  there 
still  remain  sections  2,  3,  5,  6,  7,  7a,  7&  and  section  8, 

These  Sections,  with  the  caption  or  title  of  the  act,  make  a 
complete  law  in  themselves,  and  do  not  seem  to  be  open  to 
the  objections  which  we  have  noticed  in  connection  with  sec- 
tion one. 

Section  2  provides  that  it  shall  not  be  lawful  for  any  cor- 
poration to  issue  or  to  own  trust  certificates,  or  for  any  cor- 
poration, agent,  officer  or  employes,  or  the  directors  or  stock- 
holders of  any  corporation,  to  enter  into  any  combination, 
contract  or  agreement  with  any  person  or  persons,  or  with  any 
stockholder  or  director  thereof,  the  purpose  and  effect  of 
which  combination,  contract  or  agreement  shall  be  to  place  the 
management  or  control  of  such  combination  or  combinations, 
or  the  manufactured  products  thereof,  in  the  hands  of  any 
trustee  or  trustees,  with  the  intent  to  limit  or  fix  the  price  or 
lessen  the  production  and  sale  of  any  article  of  commerce, 
use  or  consumption,  or  to  prevent,  restrict  or  diminish  the 
manufacture  or  output  of  amy  such  article. 

Section  3  provides  penalties  for  any  violation  of  the  act. 

Section  5  makes  any  contract  or  agreement  in  violation  of 
any  of  the  provisions  of  ,the  act  absolutely  void. 

Section  6  declares  that  any  purchaser  of  any  article  or  com- 
modity from  any  corporation  transacting  business  contrary 
to  the  preceding  section,  shall  not  be  liable  for  the  price 
thereof. 

Section  7  provides  a  method  for  the  recovery  of  the  fines 
imposed. 

Section  la  provides  for  reports  to  be  made  to  the  secre- 
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tary  of  state,  and  provides  penalties  for  tlie  refusal  of  a  cor- 
X)oration  to  make  such  report. 

No  constitutional  objections  have  been  urged  by  counsel  for 
the  defense  to  any  of  these  sections,  save  and  except  the  ob- 
jection made  against  section  7a;  that  it  compels  a  corpora- 
tion, in  violation  of  the  constitution  of  the  United  States  and 
the  state  of  Illinois  to  give  evidence  against  itself. 

This  objection,  as  we  have  before  pointed  out  is  removed 
by  the  immunity  clause  contained  in  the  section.  If  com- 
plete immunity  is  afforded  the  corporation  and  its  officers  we 
can  see  no  reason  why,  under  the  power  reserved  by  the  state 
in  section  9  of  the  corporation  act,  the  legislature  cannot 
prescribe,  in  the  exercise  of  the  police  power,  a  regulation  re- 
quiring corporations  to  make  the  reports  called  for  by  section 
7a  of  this  act.  Because  one  section  of  the  statute  is  unconsti- 
tutional it  does  not  follow  that  other  sections  of  the  same  act, 
which  are  within  the  powers  given  by  the  constitution,  should 
not  be  enforced.  NeUon  v.  People,  33  111.  390;  Datmers- 
lerger  v.  Prendergast,  128  111.  229. 

The  general  assembly  may  impose  the  duty  upon  any  offi- 
cer of  a  corporation  to  make  report  of  its  affairs  and  doings 
to  the  same  extent  it  could  impose  such  duty  upon  the  corpo- 
ration, and  may  make  the  corporation  liable  for  the  failure  of 
such  official  to  perform  such  duty. 

For  the  purposes  of  this  demurrer,  it  is  sufficient  to  hold 
that  section  7a  (of  the  amendment  of  1893),  which  imposes 
the  duty  upon  certain  officials  to  make  answer  to  the  letter  of 
inquiry  of  the  secretary  of  state,  remains  in  force,  and  that 
the  action  of  debtf  will  lie  to  enforce  the  penalty  prescribed  for 
a  failure  to  perform  such  duty. 

We  have  given  the  question  raised  in  this  case  mature  con- 
sideration, as  we  regard  it  as  of  the  gravest  nature,  involving, 
as  it  does,  the  question  of  the  dominion  of  the  state  over  cor- 
porations which  it  has  created. 

The  demurrer  of  defendants  must  be  overruled ;  rule  on  de- 
fendants to  plead  in  ten  days. 
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'iCircuit  Court  of  Cook  County.    In  Chancery.) 

Miimie  0.  Jensen 
Paul  0.  Jensen. 

(April  25,  1899.) 

1.  Attokztets — CoNDucsT  OP.     The  practice  of  attomeyB  soliciting 

cases  on  contingent  fees  condemned. 

2.  DivoBCB — Setting  Aside  Decbee  of — ^Pbocubikg  Absenoe  of  De- 

fendant. Where  a  party  obtains  a  decree  or  Judgment  in  the 
absence  of  the  opposite  party,  who  has  been  led  to  believe  that 
his  case  was  not  to  be  heard  at  the  particular  time,  the  court 
win  set  such  judgment  or  decree  aside  where  the  case  was 
heard  In  such  party's  absence. 

3.  Decbee  of  Divobce — Setting  Aside  Whebe  Defendant  Quiltt  of 

AnuLTEBY.  Where  a  decree  of  divorce  has  been  awarded,  the 
court  will  not  set  the  same  aside  on  the  petition  of  the  de- 
fendant, where  such  defendant  has  been  guilty  of  adultery,  as. 
If  a  new  trial  were  ordered,  the  decree  would  be  the  same. 

4.  Same — ^When  Set  Aside — Must  Show  Gbound  of  Defense.     A 

court  will  not  set  aside  a  decree  of  divorce  on  the  petition  of 
the  defendant  unless  a  reasonable  ground  of  defense  Is  shown. 

5.  Same — Adultebt  of  Defendant.      Where  a  defendant  who  Is 

seeking  to  set  aside  a  decree  of  divorce  Is  charged  with  adultery, 
the  court  should  give  such  defendant  an  opportunity  to  be 
heard  where  there  is  a  reasonable  doubt  about  the  matter. 

6.  Alimony — How  Affected  by  Adulteby.    Where  a  defendant  seek- 

ing to  set  aside  a  divorce  decree  Is  charged  with  adultery  and 
the  illicit  relation  Is  apparently  continued,  the  court  will  not 
allow  alimony. 

Bill  of  review  to  set  aside  decree  of  divorce.  Gen.  No. 
185,836.    Heard  before  Judge  Murray  P.  Tnley. 

For  statement  of  facts  see  opinion. 

F.  A,  Willoughby,  F,  8.  Murphy  and  John  W.  Bantz,  for 
complainant. 

John  A,  Murphy,  Jr.  and  Meek,  Meek,  Cochran  dk  MunseU, 
for  defendant. 

TULEY,  J. : — 

I  was  in  hdpes  that  I  was  throngh  with  this  case.  As  Jus- 
tice O'Malley  used  to  observe,  '*it  is  the  worst  case  that  ever 
came  up  them  stairs"  without  any  exception. 
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Suit  was  commenced  in  this  court  by  Dr.  Paul  C.  Jensen  to 
secure  a  divorce  from  his  wife,  Minnie,  on  the  ground  of 
adultery.  After  occupying  the  attention  of  the  court  a  num- 
ber of  days  with  application  for  temporary  alimony,  the  case 
was  got  to  an  issue  and  was  put  upon  the  regular  trial  docket. 
It  was  reached  in  due  course  of  business.  When  reached,  the 
defendant  was  not  present  nor  was  her  solicitor.  The  evi- 
dence was  ex  parte  and  a  decree  rendered.  The  defendant, 
some  time  afterwards,  coromenced  a  proceeding  for  a  bill  of 
review  of  this  decree;  publication  notice,  I  believe,  was  ob- 
tained upon  the  doctor,  and  Judge  Smith  entered  a  decree  by 
default  setting  aside  the  divorce  decree.  Answer  was  filed 
under  the  provisions  of  the  statute  allowing  an  answer  to  be 
filed  where  there  is  no  personal  service  and  the  issues  as  made 
up  are  now  brought  before  me  for  hearing. 

This  case  is  a  very  singular  one  in  many  respects.  I  will 
not  attempt  to  analyze  the  evidence,  it  is  not  necessary;  suf- 
ficient to  say,  that  the  evidence  shows  that  the  husband  here 
is  a  very  weak  man ;  in  fact  these  contracts  that  were  read  in 
evidence,  by  one  of  which  it  appears  that  three  days  after  his. 
marriage  a  man  by  the  name  of  St.  John,  whom  the  husband 
regarded  as  a  former  lover  of  his  wife,  and  so  testified  in  sub- 
stance, appears  at  their  home,  the  home  of  the  husband  and 
wife  in  this  city,  and  a  contract  the  like  of  which  never  was 
seen  in  a  court  of  justice  was  drawn  up  and  entered  into  by 
which  St.  John  and  the  husband  agreed  to  support  this 
woman  by  her  maiden  name,  to  contribute  $10  a  week  towards 
her  support,  each  pledging  himself  to  keep  away  from  the 
woman,  and  if  either  one  failed  to  make  good  her  support,  I 
believe  the  substance  of  the  contract  is,  failing  to  pay  his 
$10,  why,  the  other  was  to  have  free  lance  in  regard  to  this 
woman.  A  husband  who  could  enter  into  such  a  contract 
and  also  into  the  contract  afterwards  apparently  made  be- 
tween him  and  his  wife,  by  which  he  agreed  to  surrender 
about  all  that  he  was  worth  upon  her  obtaining  a  collusive 
divorce  from  him,  shows  that  he  is  a  very  weak  man  with  not 
enough  manhood  in  him  to  obtain  the  respect  of  any  woman. 
The  wife  is  either  a  very  designing  woman,  an  adventuress,. 
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making  mankind  generally  her  victims,  or  else  she  is  the  op- 
posite thereof,  an  honest  woman,  seeking  to  nukke  her  liying, 
the  victim  of  poverty  and  adverse  circumstances  5  a  prey  to 
'designing  men,  who  are  always  ready  to  profit  by  and  despoil 
such  women  of  their  means  and  of  their  character.  Now, 
which  she  is  I  do  not  know.  To  believe  the  evidence  adduced 
on  the  part  of  the  husband,  she  is  an  adventuress  and  noth- 
ing else ;  if  you  believe  the  evidence  adduced  by  her,  she  is  at 
least  entitled  to  have  that  question  tried,  and  if  her  evidence 
is  true,  she  is  more  the  victim  of  poverty  and  adverse  sur- 
roundings and  unprincipled  men  than  an  adventuress. 

The  case  has  been  a  development  to  me,  a  development  of 
professional  life.  I  recollect  once  to  have  seen  a  play  called 
*'High  Life  Below  Stairs."  I  think  that  so  far  as  the  legal 
profession  is  concerned,  this  case  is  a  case  of  professional  life 
below  stairs.  It  leads  to  arrests  and  counter-arrests  on  the 
part  of  the  solicitors,  charges  of  fraud,  unprofessional  con- 
duct on  both  sides  are  alleged,  and  it  develops  a  state  of  pro- 
fessional life  that  hitherto,  I  am  happy  to  say,  I  have  been 
almost  unacquainted  with. 

Now,. this  bill  is  founded  upon  two  allegations;  first,  that 
there  was  fraud  used  in  obtaining  the  original  decree  of  di- 
vorce, and  that  fraud,  in  substance,  is  alleged  to  consist  in 
this,  that  her  solicitor  had  in  his  employ,  or  in  his  office,  a 
clerk,  or  a  pereon,  whom  he  trusted  with  the  duty  of  keeping 
the  watch  of  cases  and  notifying  him  a,s  cases  were  reached 
and  particularly  with  reference  to  this  case,  as  it  appears  that 
the  clerk  was  interested  in  the  fees,  he,  according  to  his  own 
testimony,  having  been  one  of  those  men  that  run  around  and 
liunt  up  divorce  cases  and  accident  cases  for  attorneys  and 
share  in  the  profits  that  the  attorney  may  get  out  of  the  case ; 
certainly  a  practice,  if  not  disreputable,  not  to  be  commended 
to  professional  gentlemen. 

That  this  party  in  his  office  had  colluded  with  the  attorney 
for  the  husband  in  this  divorce  case  and  had  purposely  kept 
her  solicitor  in  ignorance  of  the  time  of  trial.  The  evidence 
does  not  shew  collusion,  so  far  as  Mr.  Murphy  is  concerned, 
"but  it  does  show  bad  faith  on  the  part  of  this  clerk ;  it  shows 
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treachery  on  his  part,  and  it  shows  eonelusiyely  to  my  mind^ 
th4t  by  reason  of  his  conduct,  as  shown  by  the  evidence,  the 
solicitor  for  this  woman  was  not  present  in  this  court,  nor 
was  she  present. 

According  to  the  testimony  of  her  solicitor  he  never  knew  of 
this  decree  until  after  the  term  had  expired  at  which  the  de- 
cree was  entered,  the  decree  being  entered  on  the  8th  of  May 
and  the  term  ending  on  the  23rd ;  that  it  was  then  too  late  to 
apply  to  this  court  for  a  rehearing,  the  term  having  expired. 

The  evidence  satisfies  me  that  this  clerk  knew  of  it ;  accord- 
ing to  his  own  statement  he  knew  of  it  within  one  or  two  days^ 
after  the  decree  was  entered.  He  did  not  inform,  I  believe, 
his  employer,  the  solicitor  of  the  defendant,  of  the  entry  of 
the  decree  until  after  the  ^3rd  of  May. 

The  obtaining  of  a  default  or  of  a  decree  or  judgment  by 
the  non-appearance  of  the  opposite  party  is  one  of  the  strong- 
est cases  of  fraud  found  in  the  books  as  a  ground  for  setting 
aside  a  judgment,  if  by  contrivance,  colluding  or  schem- 
ing, the  opposite  party  is  led  to  believe  that  his  case  is  not  to 
be  heard  when  it  is  heard  in  his  absence,  and  it  affords  good 
grounds  for  setting  aside  the  advantage  which  the  party  ob- 
tains by  the  use  of  such  scheming  or  fraud. 

But,  if  this  party  were  guilty  of  adultery,  there  would  be 
little  use  in  the  court  setting  aside  a  decree  an^  ordering  a 
new  trial  in  a  case  where  it  must  result  in  the  same  decree. 

Now,  in  order  to  obtain  her  relief  against  a  decree  thus  ob- 
tained, she  must  show  that  a  reasonable  ground  of  defense — 
not  that  she  is  absolutely  innocent,  but  that  she  has  a  reason* 
able  ground  for  defense,  a  probable  cause,  and  the  court,  in  a 
proceeding  of  this  kind,  ought  not  to  adjudicate  whether  she 
is  guilty  or  not,  but  that  she  had  such  a  case  as  entitled  her  to 
be  heard  and  which  might  possibly  result  in  a  contrary  decree 
or  judgment  to  that  which  was  obtained. 

The  evidence  produced  on  the  part  of  the  husband  which 
was  ez  parte,  was  sufScient  to  justify  the  entering  of  the  orig- 
inal decree,  but  the  main  circumstances  relied  upon  in  that 
and  which  influenced  the  court  in  ordering  that  decree,  was 
the  circumstance  testified  to  have  taken  place  sometime  in 
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November,  about  the  9th,  of  the  husband  going  to  the  flat  oc- 
cupied by  his  wife  with  two  men  and  finding  this  party,  St. 
John,  in  bed  at  the  hour  of  eleven  or  twelve  o'clock  at  night 
in  the  wife's  bedroom,  which  was  positively  sworn  to.  Mrs. 
Jensen  and  St.  John,  upon  their  oaths,  have  denied  that 
any  such  thing  ever  occurred.  These  witnesses  are  not  even 
here  to  reaffirm  their  own  testimony  in  that  regard,  and  give 
an  opportunity  to  let  the  calcium  light  of  cross  examination 
in  upon  their  evidence.  They  are  not  produced  here  in  court. 
I  think  that  that  question  as  to  whether  that  event  ever  took 
place  and  which  really  formed  the  ground  for  the  original 
judgment  or  decree,  ought  to  be  left  to  a  jury  and  I  think  I 
will  take  the  responsibility,  as  this  case  will  be  reopened,  of 
having  a  jury  inquire  into  that  fact.  I  have  always  found 
that  a  jury  that  is  drawn  from  the  body  of  the  people  at  large, 
some  from  high  life  and  some  from  low  life,  from  all  strata 
of  socfety,  are  really  more  competent  to  judge  of  questions  of 
credibility  and  especially  of  questions  of  fact  of  the  nature 
which  have  been  developed  in  this  case,  than  even  a  judge  on 
the  bench,  no  matter  how  much  experience  he  may  have  had. 
I  think  she  is  entitled  to  a  hearing  before  a  jury  of  her  coun- 
trymen. 

Of  course,  it  is  a  serious  thing  to  convict  a  woman  of  adult- 
ery unheard,  and  where  there  is  a  reasonable  doubt  of  the 
matter,  I  think  the  court  ought  to  give  her  an  opportunity  to 
be  heard,  and  particularly  where  there  is  very  strong  evi- 
dence going  to  show  that  by  the  treachery  of  an  employe  of  her 
attorney  this  default  was  occasioned  at  the  original  hearing. 

I  have  been  troubled  a  good  deal  upon  the  question  of  ali- 
mony in  this  case.  Mrs.  Jensen  is  not  only  charged  with  adult- 
ery with  St.  John,  of  which  she  knew  when  this  original  bill 
was  filed,  but  she  has  continually  since  that  time,  even  up  to 
the  present  day,  given  grave  ground  of  suspicions  by  her  con- 
duct that  that  charge  of  adultery  is  true.  She  swears  it  is  not 
true;  he  swears  it  is  not  true.  The  jury  will  determine,  but 
I  will  allow  no  alimony  to  a  woman  whose  husband  is  seeking 
a  divorce  from  her  on  the  ground  of  adultery,  who  continues. 
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apparently,  the  illicit  relation,  or  relations  giving  rise  to  grave 
suspicions  that  that  charge  of  adultery  is  true. 

There  will  be  no  alimony  in  this  case  from  this  on.    Let  the 
decree  be  prepared  in  accordance  with  the  views  expressed 


(C/iminal  Court  of  Cook  County,) 

The  People  of  the  State  of  Illinois 

vs. 
William  J.  Davis,  Thomas  J.  Noonan  and  James  E. 

Cummings. 

(September  30  and  October  4, 1904.) 

1.  CThaitok  of  Yeihte  Fbom  Countt  in  Cbiminal  Casxs — ^Time  of 

Application.  Where  a  petition  for  a  change  of  venue  from  the 
county  alleges  that  there  Is  such  a  prejudice  on  the  part  of  the 
people  against  the  petitioner  that  he  cannot  have  a  fair  and 
Impartial  trial,  and  that  he  did  not  become  aware  of  such 
prejudice  until  September  27,  1904,  at  some  time  after  4  p.  m., 
and  notice  of  the  application  for  a  change  of  yenue  was  served 
at  9:30  a.  m.  on  the  following  day,  it  was  held  that  the  appli- 
cation was  made  in  apt  time. 

2.  Change  of  Yeniteh- <!biminal  Gases.    Where*a  defendant  in  a 

criminal  case  cannot  have  a  fair  trial  in  the  county  where  he 
resides  or  where  the  offense  is  committed  he  is  entitled  to  a 
change  of  venue. 

3.  Same.    Nor  is  such  right  affected  by  the  fact  that  such  change 

of  venue  would  greatly  increase  the  expense  of  trial  to  the 
state. 

4.  Same — ^Duty  of  State.    If  the  state's  attorney  on  an  application 

for  a  change  of  venue  believes  that  no  prejudice  in  fact  exists 
it  is  his  duty  to  contest  the  application.  If,  on  the  other  hand, 
he  believes  that  a  prejudice  does  exist  he  should  consent  to 
the  making  of  the  change  and  not  charge  the  court  with  the 
responsibility  of  doing  so.    . 

Indictment  for  manslaughter.  Petition  for  change  of 
venne  on  the  ground  of  local  prejudice.  Heard  before  Judge 
George  Kersten. 
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.Statement  of  faets. 

The  defendants  were  indicted  for  manslaugliter.  The  de- 
fendants Noonan.and  CxumningB  filed  their  reepectiTe  peti- 
tions for  a  change  of  venue  from  Cook  oounty  on  the  ground 
of  the  prejudice  of  the  inhabitants.  The  petition  of  the  de- 
fendant Cunnnings  is  in  the  following  form: 
To  the-  Honorable  George  Kersten,  Judge  of  the  Criminal 

Court  of  Cook  County : 

Your  petitioner,  James  E.  Cummings,  defendant  in  the 
above  entitled  cause,  respectfully  presents  this,  his  x)€tition, 
for  a  change  of  venue  from  said  Cook  county,  because  of  the 
prejudice  of  the  inhabitants  thereof,  and  represents  unto  this 
court  and  states  the  following: 

1.  That  this  petitioner  now  resides,  and  for  more  than  fif- 
teen years  continuously  last  past  has  resided  in  the  city  of 
Chicago,  county  and  state  aforesaid;  that  he  has  been  con- 
nected in  different  capacities  with  various  theatres  in  said 
Cook  county  for  a  great  many  years  last  past. 

2.  That  on  February  23,  1904,  your  petitioner  was  indicted 
for  manslaughter  in  said  above  entitled  cause  conjointly  with 
said  defendants  Davis  and  Noonan ;  and  your  petitioner  refers 
to  said  indictment,  as  aforesaid,  and  makes  said  indictment  a 
part  hereof;  that  as  appears  upon  the  back  of  said  indictment, 
one  hundred  and  thirty-eight  witnesses  were  called  before  said 
grand  jury  and  gave  their  said  evidence,  and,  as  your  peti- 
tioner is  informed  and  believes  and  therefore  states  the  fact 
to  be,  said  indictment  was  returned  upon  the  evidence  of  said 
one  hundred  and  thirty-eight  witnesses,  and  that  most  if  not 
aU  of  said  witnesses  were  then  and  there  and  now  are  inhabi- 
tants of  said  Cook  county. 

3.  That,  as  wiU  more  fully  appear  from  said  indictment, 
your  petitioner  is  charged  therein  with  the  offense  of  man- 
slaughter, alleged  therein  to  have  been  conunitted  in  said  Cook 
county  on  December  30,  A.  D.  1903,  by  your  petitioner  with 
said  defendants  Davis  and  Noonan  by  reason  of  the  death  of 
the  person  named  in  said  indictment,  and  that  said  crime  is 
alleged  in  said  indictment  to  have  been  committed  by  your  pe- 
titioner and  said  defendants  on  said  date  last  aforesaid,  by 
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reason  of  the  negligence  of  your  petitioner  and  said  defend- 
ants in  not  providing  certain  appliances  and  apparatus,  al- 
leged in  said  indictment  to  be  required  by  the  laws  and  or- 
dinances of  said  city  of  Chicago  for  the  safety  of  persons  then 
and  there  on  said  December  30,  A.  D.  1903,  assembled  in  a 
theatre  then  and  there  alleged  in  said  indictment  to  have  been 
located  in  said  city  of  Chicago,  and  known  as  the  Iroquois 
Theatre. 

4.  That  it  is  alleged  in  said  indictment  that  your  petitioner 
on  said  December  30,  A.  D.  1903,  and  before  then,  was  en- 
gaged in  the  business  of  stage  carpentering  of  the  building 
in  which  said  Iroquois  Theatre  was  located  and  of  said  Iro- 
quois Theatre  in  said  city  of  Chicago. 

5.  That  it  is  further  alleged  in  said  indictment  that  a  large 
number  of  persons  were  then  and  there  assembled  in  said 
building  and  in  said  Iroquois  Theatre  to  witness  said  theatrical 
performance,  to-wit,  "Mr.  Bluebeard,  Jr.,"  and  that  at  the 
time  of  said  performance  a  certain  arc  lamp  was  then  and 
there  without  due  caution  and  circumspection  placed  near  a 
certain  drapery  situated  on,  in  and  about  the  stage  of  -  said 
Iroquois  Theatre,  and  that  said  drapery  was  then  and  there 
ignited  and  set  on  fire  by  said  arc  lamp ;  and  it  is  further  al- 
leged in  said  indictment  that  by  reason  of  the  fact  that  said 
defendants,  as  alleged  in  said  indictment,  had  not  complied 
with  said  ordinances,  said  fire  was  not  then  and  there  ex- 
tinguished and  not  then  and  there  confined  to  said  stage,  and 
a  large  amount  of  fire  and  smoke  then  and  there  poured  and 
went  forth  from  said  stage  to,  towards,  against  and  upon  a 
large  number  of  persons  then  and  there  assembled  in  said 
building  and  in  said  Iroquois  Theatre,  and  against  and  upon 
said  deceased  then  and  there  in  said  building,  and  in  said 
Iroquois  Theatre,  and  that  by  reason  of  said  large  amount  of 
fire,  smoke,  heat,  gas  and  fiame,  said  deceased  was  then  and 
there  asphyxiated,  strangled  and  died. 

6.  That  it  is  true  that  on  said  December  30,  A.  D.  1903,  a 
fire  occurred  on  the  stage  of  said  Iroquois  Theatre ;  that  at  said 
time  of  said  fire,  a  performance  of  said  **Mr.  Bluebeard,  Jr.,"" 
was  being  produced  at  said  theatre,  and  that  at  said  time  a 
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large  number  of  persoBS,  coBsisting  of  men,  women  and  chil- 
dren, were  in  said  theatre  witnessing  said  performance ;  that 
immediately  after  said  fire,  it  was  publicly  announced  through 
the  papers,  and  otherwise,  throughout  said  Cook  county  and 
throughout  the  United  States,  that  said  fire  was  a  great  calam- 
ity and  that  about  six  hundred  lives  had  been  lost  by  reason 
of  the  occurrences  at  or  about  the  time  of  said  fire  in  and 
about  said  theatre ;  and  that,  included  among  said  list  of  per- 
isons,  who  had  lost  their  lives  as  aforesaid,  was  the  name  of 
said  deceased,  mentioned  in  said  indictment. 

7.  That  after  said  fire,  and  on,  to-wit,  January  7,  A-  D. 
1904,  one  John  E.  Traeger,  then  and  there  the  coroner  of 
said  Cook  county,  held  a  coroner's  inquest  upon  the  body  of 
said  deceased  mentioned  in  said  indictment,  and  upon  about 
six  hundred  other  bodies  then  and  there  stated  to  have  met 
their  death  in  the  way  mentioned  in  said  indictment;  that  said 
coroner's  inquest  was  held  in  the  council  chamber  of  the  com- 
mon council  of  the  city  of  Chicago ;  which  said  council  cham- 
ber was  then  and  there  a  large  auditorium  with  many  rows  of 
seats  and  benches,  and  in  which  said  council  chamber  there 
was  a  gallery;  that  the  public  were  admitted  to  said  inquest, 
and  as  your  petitioner  is  informed  and  believes  and  so  states 
the  fact  to  be,  many  thousands  of  persons,  inhabitants  of  said 
Cook  county,  attended  said  inquest  and  heard  the  testimony 
there  given ;  that  upon  said  inquest,  as  stated  by  said  coroner, 
between  two  and  three  hundred  witnesses  were  subpoenaed  to 
testify,  and  more  than  one  hundred  and  seventy  witnesses 
were  actually  called  by  said  coroner  and  did  then  and  there 
testify  before  the  coroner's  jury;  that  said  inquest  covered  a 
period  of,  to-wit,  twenty  days,  and  that  the  testimony  so 
taken  was  published  verbatim  or  in  substance,  in  all  the  daily 
newspapers  published  in  said  county. 

8.  That  said  Iroquois  Theatre,  on  December  30,  1903,  was  a 
new  structure,  located  at  79  and  81  Randolph  street,  in  said 
city  of  Chicago,  of  beautiful  design,  and  opened  to  the  public 
for  the  first  time  on,  to-wit,  November  23,  A.  D.  1903,  and 
prior  to  such  opening  was  extensively  advertised  as  a  new 
theatre  about  to  be  opened,  and  the  residents  and  inhabitants 
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of  said  Cook  connty  were  g^enerally  aware,  as  waa  then  and 
there  ptibliely  stated  and  announced  thronghoat  said  Cook 
county  by  the  press,  of  the  opening  of  said  theatre,  and  the 
opening  of  said  theatre  waa  a  matter  of  public  interest  to  the 
inhabitants  of  said  Cook  county. 

9.  That  on  said  December  30,  A.  D.  1903,  and  for  many 
months  prior  thereto  and  continuously  thereafter  up  to  and 
including  the  present  time,  there  were  and  now  are  duly  pub- 
lished in  the  English  language  throughout  said  Cook  county, 
each  day,  certain  newspapers  which  had  the  respective  circu- 
lations among  the  inhabitants  of  said  Cook  county  and  were 
respectively  read  by  the  number  of  inhabitants  of  said  Cook 
county,  as  follows,  to-wit : 

Name  of  Paper.  Circulation.  No.  of  Readers. 

Chicago  Daily  News 300,000  600,000 

Chicago  Hecord  Herald 150,000  300,000 

Chicago   Tribune 150,000  300,000 

Chicago    Inter-Ocean 60,000  120,000 

Chicago  Chronicle 50,000  100,000 

American   200,000  400,000 

Examiner    120,000  240,000 

Chicago  Evening  Post 16,000  32,000 

Chicago  Evening  Journal 100,000  200,000 

10.  That  immediately  after  said  fire,  the  mayor  of  the  city 
of  Chicago  issued  a  public  proclamation,  with  reference  there- 
to, deploring  the  calamity  of  said  fire  and  directing  that  a 
day  should  be  set  apart  for  mourning  for  the  dead  hereinbe- 
fore referred  to,  and  that  business  throughout  said  city  should 
be  suspended ;  that  such  proclamation  was  recognized  and  con- 
curred in  by  the  inhabitants  of  said  Cook  county,  and  imme- 
diately thereafter  all  business  in  said  city  of  Chicago,  in  said 
Cook  county,  was  suspended  and  such  proclamation  was  gen- 
erally recognized  and  observed ;  and  the  people  of  said  city  of 
Chicago  immediately  entered  into  a  state  of  mourning;  and 
said  fire  and  the  death  of  the  great  number  of  people  alleged 
to  have  been  occasioned  by  said  fire  was  the  paramount  and 
all-absorbing  topic  of  conversation  by  the  inhabitants  of  said 
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Cook  county;  and  the  public  presw  of  said  Cook  county  de- 
voted many  editions  of  their  respective  newspapers  to  publish- 
ing the  alleged  details  of  said  fire  for  many  days,  weeks  and 
months  thereafter;  and  it  was  publicly  iterated  and  reiterated 
in  said  public  press  that  said  fire  was  occasioned  and  the  great 
loss  of  life  alleged  to  have  been  attendant  thereon  was  al- 
leged to  have  been  occasioned  by  the  negligence  of  your  peti- 
tioner and  other  parties  alleged  to  have  been  connected  with 
the  management  and  ownership  of  said  building  and  said 
Iroquois  Theatre. 

11.  That  immediately  after  said  fire  the  hospitals  and  mor- 
gues in  said  Cook  county,  as  was  alleged  in  the  public  press  of 
said  Cook  county  and  believed  by  the  inhabitants  of  said 
Cook  county,  were  filled  with  the  dying  and  dead  alleged  to 
have  come  from  said  theatre  building  and  said  theatre,  and 
many  tens  of  thousands  of  people  congregated  for  days  after 
said  fire  at  said  morgues  and  hospitals,  and  many  other  thou- 
sands of  people  congregated  at  the  newspaper  oflSces  in  said 
Cook  county  and  at  the  police  and  fire  headquarters  in  said 
Cook  county,  and  the  inhabitants  of  said  Cook  county  were 
wrought  up  to  a  high  pitch  of  excitement,  lasting  maay  days, 
weeks  and  months  after  said  December  30,  A.  D.  1903,  and  a 
great  and  popular  prejudice  was  then  created  in  the  minds  of 
the  inhabitants  of  said  Cook  county  against  your  petitioner 
and  against  other  persons  connected  with  the  said  Iroquois 
Theatre  and  said  building  wherein  said  theatre  was  located,, 
and  that  public  sentiment  became  so  great  and  strong  that  the 
mayor,  the  building  commissioner  and  the  fire  marshal  of  said 
city  of  Chicago,  together  with  others,  were  held  to  the  grand 
jury  of  said  Cook  county  by  said  coroner's  jury,  and  that 
thereafter,  and  on  said  February  23,  A.  D.  1904,  said  buildinoj 
commissioner  and  one  of  his  chief  assistants  were  indicted 
by  the  grand  jury  of  said  Cook  county  for  alleged  culpable 
negligence  in  their  conduct  in  connection  with  said  building. 

12.  That  a  great  number  of  civil  suits  have  been  instituted 
and  are  now  pending  against  the  Iroquois  Theatre  Company 
and  persons  connected  therewith,  and  against  several  public 
officials  charged  with  negligence  causing  said  fire,  and  the  in- 
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stitution  of  said  suits  has  been  greatly  discussed  and  heralded 
throughout  said  Cook  county  as  a  matter  of  public  interest. 

13.  That  immediately  after  said  fire,  there  was  formed  in 
said  city  of  Chicago  an  association  or  corporation,  publicly 
known  and  designated  as  the  '^Iroquois  Memorial  Associa- 
tion;" that  said  association  has  been  continuously  publishing 
and  circulating  great  quantities  of  literature,  in  which  they 
have  directed  the  attention  of  the  inhabitants  of  said  Cook 
county  to  your  petitioner  and  to  the  other  persons  alleged  to 
have  been  connected  with  said  theatre  and  said  building  as 
aforesaid,  and  in  which  they  have  charged  your  petitioner 
and  said  other  perSons  with  gross  negligence,  carelessness  and 
wilful  intentions,  and  in  which  said  literature  they  have 
claimed  that  your  petitioner  and  others  were  guilty  of  occa- 
sioning the  great  loss  of  life  alleged  to  have'resulted  by  reason 
of  said  fire  as  aforesaid;  that  ministers  from  their  pulpits  in 
said  county  have  publicly  denounced  the  persons  alleged  to 
have  been  connected  with  the  management  of  said  theatre  and 
said  building  as  aforesaid,  including  your  petitioner;  that 
school  teachers  throughout  said  Cook  county  have  frequently 
since  said  fire  formed  societies  in  and  among  the  children  at- 
tending their  respective  schools,  for  the  purpose  of  constantly 
creating,  and  such  associations  do  constantly  create,  a  preju- 
dice in  the*  minds  of  said  children  and  in  the  minds  of  the 
parents  of  said  children,  inhabitants  of  said  Cook  county  as 
aforesaid,  against  persons  alleged  to  have  been  connected  with 
the  management  of  said  theatre  and  said  building  as  afore- 
said, including  your  petitioner ;  that  your  petitioner,  together 
with  the  persons  alleged  to  have  been  connected  with  the  man- 
agement of  said  theatre  and  theatre  building,  have  frequently 
been  referred  to,  in  the  public  press  of  said  Cook  county,  as 
murderers  and  felons,  and  said  public  press  of  said  Cook 
county  has  frequently  demanded  that  your  petitioner  be  pun- 
ished for  the  alleged  death  of  said  persons  as  aforesaid ;  that 
said  public  press  has  frequently  referred  to  the  fact  of  the 
alleged  violations  of  the  city  ordinances  of  said  city  of  Chi- 
cago, pretendedly  set  forth  in  said  indictment,  and  has  di- 
rected the  attention  of  the  inhabitants  of  said  Cook  county 
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to  ftueh  alli^ed  violations,  and  have  stated,  on  their  own  re* 
sponaibility,  that  such  violations  existed,  and  that  such  viola- 
tions were  criminal,  and  that  said  theatre  was  not  constructed, 
maintained  or  operated  according  to  the  ordinances  of  said 
city  of  Chicago. 

14.  That  on  said  December  30,  A.  D.  1903,  there  were  from 
twenty-five  or  thirty  operating  theatres  in  said  city  of  Chi- 
cago, and  that  immediately  after  said  fire,  as  aforesaid,  and 
on,  to-wit,  January  1,  1904,  Honorable  Carter  H.  Harrison, 
then  and  there  the  mayor  of  said  city  of  Chicago,  ordered 
each  and  every  one  of  said  theatres  to  shut  down  and  remain 
dosed,  and  said  theatres  did  for  a  long  time  thereafter  shut 
down  and  remain  closed;  that  prior  to  said  December  30,  A. 
D.  1903,  more  than  twenty  thousand  persons  were  in  the 
habit  of  visiting  ^d  theatres  daily,  and  that  more  than,  to- 
wit,  ninety  per  cent,  of  said  people  so  visiting  said  theatres 
were  and  now  are  inhabitants  of  said  Cook  county;  and  that 
the  mayor  of  said  city  of  Chicago,  in  ordering  said  theatres  to 
close  and  in  closing  said  theatres  as  aforesaid,  publicly  an- 
nounced, and  such  announcement  was  circulated  throughout 
said  Cook  county  in  the  public  press,  that  said  theatres  were 
closed  and  shut  down  for  the  reason  that  said  theatres  were 
violating  the  ordinances  of  said  city  of  Chicago,  and  said 
mayor  and  other  officials  of  said  city  of  Chicago  then  and 
there  directed  the  attention  of  the  inhabitants  of  said  Cook 
county  to  the  alleged  violations  of  said  ordinances  by  the  said 
persons  alleged  to  be  connected  with  the  management  of  said 
Iroquois  Theatre  and  said  building  as  aforesaid ;  that  by  rea» 
son  of  such  facts,  the  attention  of  many  hundreds  of  thou- 
sands of  inhabitants  of  said  Cook  county  was  directed  to  the 
alleged  violations  of  the  ordinances  of  said  city  of  Chicago  set 
forth  in  said  indictment. 

15.  Your  petitioner  particularly  refers  to  and  herewith 
brings  into  court  several  editions  of  said  newspapers  herein- 
before referred  to  which  were  printed,  published  and  circu- 
lated throughout  said  Cook  county,  between  the  dates  of  De- 
cember 30,  A.  D.  1903,  and  January  29,  A.  D.  1904,  both  in- 
clusive, and  particularly  refers  to  each  and  fevery  part  of  said 
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newspaper  and  makes  such  parts  of  said  newspapers  a  part 
of  this,  his  said  petition,  for  a  change  of  venxie  with  the  same 
force  and  effect  as  if  your  petitioner  had  set  forth  said  parts 
of  said  newspapers  in  this,  his  said  petition,  referring  to  said 
Iroquois  fire  and  your  petitioner  and  the  alleged  owners,  man- 
agers and  operators  of  said  theatre  and  said  theatre  btdlding^ 
and  to  such  parts  of  said  newspapers  referring  to  any  of  the 
facts  hereinbefore  stated. 

16.  That  said  prejudice  had  apparently  died  out  at  the  time 
of  the  indictment  on  February  23,  A.  D.  1904,  and  until  Sep- 
tember 19,  A.  D.  1904,' and  upon  said  latter  date  said  Iroquois 
Theatre  was  again  opened  for  amusements,  whereupon  the 
public  protests  against  the  opening  of  said  Iroquois  Theatre  by 
the  press  of  said  Cook  county  and  by  ministers,  school  teach- 
ers, school  children  and  by  others,  recalled  the  horrors  of  said 
fire  and  aroused  the  passion  and  revived  the  prejudice  of  the 
inhabitants  of  said  Obok  county  against  those  connected  with 
said  theatre,  including  the  petitioner. 

That  the  reopening  of  the  Iroquois  Theatre  and  the  agita- 
tion attendant  thereon  were  given  wide  publicity  throughout 
said  Cook  county ;  that  immediately  upon  said  reopening  and 
thereafter  up  to  and  including  the  present  time,  the  occur- 
rence of  said  fire  and  the  great  loss  of  life  attendant  thereon^ 
and  the  surrounding  facts  and  circumstances  have  been  again 
agitated  and  republished,  and  brought  again  to  the  attention 
and  knowledge  of  the  inhabitants  of  said  Cook  county,  and  in 
addition  thereto  the  state's  attorney  of  said  Cook  county  at 
certain  public  gatherings,  including  relatives  of  those  whose 
lives  were  so  lost,  has  been  charged  with  dereliction  in^not  con- 
victing said  defendants  herein,  and  that  a  great  prejudice 
against  said  defendants  has  again  been  occasioned  and  is  now 
in  the  minds  of  the  inhabitants  of  said  Cook  county. 

17.  That  your  petitioner  particularly  refers  to  and  here- 
with brings  into  court  several  editions  of  said  newspapers 
hereinbefore  referred  to,  which  were  printed,  published  and 
circulated  throughout  said  Cook  county  on  September  20, 
A.  D.  1904,  the  day  after  the  re-opening  of  said  Iroquois 
Theatre  and  building  as  aforesaid,  and  the  edition  of  the  Chi- 
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cage  Inter-Ocean  of  Sunday,  September  25,  A.  D.  1904,  and 
particularly  refers  to  each  and  every  part  of  said  newspapers 
and  makes  said  parts  of  said  newspapers  a  part  of  this  your 
petitioner's  said  petition  for  a  change  of  venue,  with  the  same 
force  and  eflfect  as  if  your  petitioner  had  set  forth  such  parts 
of  said  newspapers  in  said  petition  referring  to  the  Iroquois 
fire  and  to  the  prosecution  of  your  petitioner  and  the  other 
defendants  herein  and  the  re-opening  of  said  Iroquois  Theatre 
as  aforesaid. 

18.  Your  petitioner  further  states  that  this  petition  is 
made  at  the  first  opportuniy  since  the  knowledge  of  the  ex-^ 
isting  prejudice  of  said  inhabitants  of  said  Cook  county  came 
to  this  petitioner,  and^that  knowledge  of  the  existence  of  said 
prejudice  first  came  to  this  petitioner  on  the  27th  day  of  Sep- 
tember, A.  D.  1904;  that  at  the  time  petitioner  was  indicted  as 
aforesaid,  said  publications  in  said  newspapers  practically 
ceased  and  public  excitement  was  apparently  over,  and  that 
after  petitioner  was  indicted  he  believed  that  without  any 
renewed  agitation  of  the  matters  and  things  herein  set  forth 
in  connection  with  said  fire  he  could,  without  prejudice  to  his 
rights  to  obtain  a  fair  and  impartial  trial,  submit  to  a  trial 
in  said  Cook  county;  that  although  said  defendants  were  in- 
dicted on  ^aid  February  23,  A.  D.  1904,  the  state's  attorney 
of  said  county  did  not  as  against  petitioner  move  to  place 
said  case  on  trial  until  September  26,  A.  D.  1904,  and  this  pe- 
titioner or  his  counsel  had  no  notice  whatever  of  said  move 
or  that  said  case  was  to  be  called  for  trial,  until  September  26, 
A.  D.  1904;  that  thereupon  petitioner,  by  himself,  numerous 
friends  and  associates  at  once  instituted  extensive  inquiries 
among  the  inhabitants  and  citizens  of  said  Cook  county  for 
the  purpose  of  ascertaining  whether  such  a  prejudice  now 
exists  against  said  petitioner  among  said  inhabitants  of  said 
Cook  county  as  to  prevent  petitioner  from  obtaining  a  fair 
and  impartial  trial  in  said  Cook  county,  and  your  petitioner 
further  avers  as  the  result  of  such  inquiries  as  aforesaid  he, 
for  the  first  time  since  the  indictment  herein  believed  on 
September  27,  A.  D.  1904,  that  such  a  prejudice  exists  against 
him  among  said  inhabitants  of  said  Cook  county  that  he  can- 
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not  in  said  county  obtain  a  fair  and  impartial  trial,  and  that 
knowledge  of  such  prejudice  first  came  to  petitioner  on  said 
September  27,  A.  D.  1904. 

Wherefore,  the  premises  considered,  your  petitioner  prays 
for  a  change  of  venue  from  the  criminal  court  of  said  Cook 
■county. 

And  your  petitioner  will  ever  pray. 

James  E.  Cumminos. 


State  of  lUinois,  )  ^^ 
ty  of  Cook. )  ^^' 


County 

James  B.  Cummings,  being  first  duly  sworn,  upon  oath  de- 
poses and  says  that  he  has  read  the  above  and  foregoing  pe- 
tition by  him  subscribed,  and  knows  the  contents  thereof, 
and  that  the  contents  of  said  petition,  and  the  allegations  and 
facts  therein  stated,  are  true  in  substance  and  in  fact. 

James  E.  Cummings. 
Subscribed  and  sworn  to  before  me,  a  notary  public  of  Cook 
county,  111.,  on  this  28th  day  of  September,  A.  D.  1904. 
[Seal.]  Eugene  A.  Moban, 

Notary  Public,  Cook  County,  Illinois. 

A  similar  petition  was  filed  by  Thomas  J.  Noonan. 

Many  thousands  of  affidavits  were  filed  to  show  the  exist- 
ence of  prejudice.  No  counter  affidavits  were  filed  by  the 
state.  The  state  finally  conceded  that  prejudice  did  in  fact 
exist  and  withdrew  its  objection  to  the  granting  of  the  change 
of  venue.    The  affidavits  were  in  the  following  form : 

,  being  first  duly  sworn,  upon  oath  deposes 

and  says  that  he  now  is  and  for  more  than  a  year  last  past 
has  been  a  resident,  inhabitant  and  citizen  of  said  Cook 
-county,  in  said  state  of  Illinois,  and  that  he  now  resides  at 
in  the  city  of  CJiicago,  in  the  county  and  state  afore- 
said, and  that  his  occupation  is  that  of . 


That  he  is  not  of  kin  or  counsel  to  any  or  either  of  the  de- 
fendants herein ;  that  said  defendants  herein  were  indicted  in 
the  criminal  court  of  said  Cook  county  on  February  23,  A.  D. 
1904,  for  manslaughter  alleged  in  said  indictment  to  have 
heen  occasioned  by  a  fire  which  -occurred  on  December  30, 
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A.  D.  1903,  at  a  place  in  said  city  of  Chicago  known  and  des- 
ignated as  the  Iroquois  Theatre. 

That  immediately  after  said  fire  it  was  universally  reported 
and  the  inhabitants  of  said  Cook  county  believed  that  a  great 
number,  to-wit,  more  than  six  hundred  lives  were  lost  at  said 
fire;  that  by  reason  of  said  gfeat  numbers  of  deaths  and  the 
statements  contained  in  the  public  press  which  were  circu- 
lated in  said  Cook  county,  and  by  reason  of  the  indictment 
herein,  and  of  the  indictment  of  divers  public  officials  of  said 
city  of  Chicago  because  of  the  facts  and  circumstances  arising^ 
out  of  said  fire,  and  by  reason  of  the  closing  of  all  the  the- 
atres in  the  said  city  of  Chicago,  on,  to-wit,  January  2,  A,  D. 
1904,  and  the  same  bein?  kept  closed  for  several  months  by 
order  of  the  mayor  of  sr.id  city  and  by  reason  of  statements 
made  by  members  of  certain  memorial  associations,  which 
statements  were  printed,  published  and  circulated  throughout 
said  Cook  county,  a  very  great  and  popular  prejudice  arose 
in  the  minds  of  the  inhabitants  of  said  Cook  county  against 
the  defendants  herein  and  against  other  persons  connected 
with  said  Iroquois  Theatre  and  against  said  theatre,  and  that 
by  reason  of  all  such  facts  a  great  popular  prejudice  and 
clamor  arose  in  the  minds  of  the  inhabitants  of  said  Cook 
county  against  said  defendants  herein. 

The  said  prejudice  had  apparently  died  out  at  the  time  of 
the  indictment  on  February  23,  A.  D.  1904,  and  until  Sep- 
tember 19,  A.  D.  1904,  and  upon  said  latter  date  said  Iroquois 
Theatre  was  again  opened  for  amusements,  whereupon  the 
public  protests  against  the  opening  of  said  Iroquois  Theatre- 
by  the  press  of  said  Cook  county  and  by  ministers,  school 
teachers,  school  children  and  by  others,  recalled  the  horrors 
of  said  fire  and  aroused  the  passion  and  revived  the  prejudice 
of  the  inhabitants  of  said  Cook  county  against  those  connected 
with  said  theatre  including  the  defendants  herein. 

That  the  reopening  of  the  Iroquois  Theatre  and  the  agita- 
tion attendant  thereon  were  give  wide  publicity  throughout 
said  Cook  county ;  that  immediately  upon  said  reopening  and 
thereafter  up  to  and  including  the  present  time,  the  occur- 
rence of  said  fire  and  the  great  loss  of  life  attendant  thereon^ 
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and  the  snxroimdiii^  facts  and  ciTeumstanoes  have  been  again 
agitated  and  republished,  and  brought  again  to  the  attention 
and  knowle<^e  of  the  inhabitants  of  said  Cook  county,  and  in 
addition  thereto  the  state's  attorney  of  said  Cook  county  at 
certain  public  gatherings,  including  relatives  of  those  whose 
lives  were  so  lost,  has  been  charged  with  dereliction  in  not  con- 
Ticting  said  defendants  herein,  and  that  a  great  prejudice 
against  said  defendants  has  again  been  occasioned  and  is  now 
in  the  minds  of  the  inhabitants  of  said  Cook  county,  and  this 
affiant  beUeves  and  says  that  said  defendants,  Noonau  and 
Cununings,  will  not  and  cannot  receive  a  fair  and  impartial 
trial  in  the  criminal  court  of  said  Cook  county  in  which  the 
case  herein  is  x>6nding,  because  the  inhabitants  of  said  Cook 
eounty  are  prejudiced  against  said  Noonan  and  Cummings 
and  each  of  them. 
And  further  affiant  saith  not. 


The  motion  for  a  change  of  venue  was  thereupon  granted 
and  the  case  was  transferred  to  Peoria  county.  The  court 
rendered  two  opinions:  one  on  September  30,  1904,  and  the 
other  on  October  4,  1904. 

Charles  8.  Deneen,  state's  attorney,  A.  C.  Barnes  and  E.  C. 
Idndley,  assistant  state's  attorneys  for  the  people. 

Levy  Mayer,  Alfred  8.  Austrian,  Moritz  Rosenthal,  W.  J. 
Hynes,  E.  C.  Higgins  and  Howard  O.  8progle,  for  the  de- 
fendants. 

Opinion  rendered  September  30th,  A.  D.  1904. 

Keesten,  J. : — 

This  is  a  motion  on  the  part  of  the  state  to  deny  the  peti- 
tion for  a  change  of  venue  on  the  ground  that  it  is  not  made 
in  apt  time.  That  is  the  sole  question  under  consideration, 
and  not  the  question,  shall  a  change  of  venue  be  granted  even 
at  this  time?  Much  of  the  argument  has  been  unnecessarily 
addressed  to  the  latter  proposition.  The  question  is,  was  the 
petition  presented  or  filed  in  apt  time  ?  The  state  has  denied 
that  the  application  for  ehange  of  venue  was  made  at  the 
earliest  opportunity,  and  that  the  state's  attorney's  office  did 
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not  receive  the  requisite  legal  notice,  and  that  therefore  the 
petition  should  be  denied. 

The  state  has  abandoned  the  latter  proposition,  thus  leav* 
ing  the  first  open  to  be  passed  upon. 

The  petition  recites  that  there  exists  at  the  present  time 
«uch  a  prejudice  on  the  part  of  the  people  of  this  county 
against  the  petitioner  that  he  fears  that  he  cannot  have  a 
fair  and  impartial  trial  in  this  county  and  that  he  did  not 
become  aware  of  said  prejudices  of  the  people  of  said  county 
against  him  until  September  27th,  1904,  at  some  time  after 
four  p.  m.  It  has  been  shown  that  notice  was  served  on  the 
state's  attorney  about  9:30  a.  m.  on  the  next  day,  that  the 
petitioner  was  about  to  apply  for  a  change  of  venue. 

If  it  is  true  that  the  petitioner  had  no  knowledge  of  the 
existing  prejudice  against  him  on  the  part  of  the  people  of 
this  county  until  the  27th  of  September,  1904,  at  four  p.  m., 
the  latter  having  served  notice  at  9 :30  a.  m.  on  the  next  day 
upon  the  state's  attorney  of  his  intention  to  pray  for  a 
change  of  venue,  then  he  has  fulfilled,  I  think,  the  require- 
ments of  the  statute. 

The  court  has  no  other  legal  evidence  upon  this  proposition 
than  that  which  is  disclosed  by  the  petition  itself.  The  peti- 
tion technically  fulfills  the  requirements  of  the  law  and  shows 
prima  facie  that  there  exists  such  a  prejudice  on  the  part  of 
the  people  of  this  county  against  the  petitioner  that  he  cannot 
receive  a  fair  and  impartial  trial  in  this  county  and  that  he 
did  not  become  aware  of  this  prejudice  until  the  evening  of 
September  27th,  1904.  It  is  also  shown  that  on  the  next 
morning  at  about  9:30  o'clock  he  served  notice  on  the  state's 
attorney  of  his  intention  to  pray  for  a  change  of  venue. 

The  facts  stand  uncontradicted,  aijd  therefore  must  be  ac- 
cepted as  true. 

The  motion  to  dismiss  the  petition  is  denied. 

Opinion  rendered  October  4,  1904 : 

Kersten,  J.: — 

Before  granting  this  change  of  venue,  I  desire  to  say  this : 
This  is  a  very  important  matter,  much  more  important  than 
any  matter  that  has  arisen  in  this  court  for  a  long  time.     Un- 
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der  the  law,  if  a  defendant  cannot  have  a  fair  trial  in  the 
county  where  he  resides  or  where  the  offense  was  committed^ 
he  is  entitled  to  a  change  of  venue.  There  is  no  question  in 
regard  to  that.  When  these  defendants  filed  their  petitioi^ 
asking  for  a  change  of  venue  it  was  contested  by  the  state^ 
it  was  bitterly  contested,  I  might  say  up  to  this  morning.. 
Suddenly  the  state  ceases  to  contest  this  application  for  a 
change  of  venue,  first  on  the  ground  of  expense,  secondly  on 
the  ground  that  the  state  did  not  know  just  what  number  of 
affidavits  the  defendants  would  bring  forward. 

Now,  so  far  as  the  expense  is  concerned,  the  matter  is  so* 
important  that  no  expense  should  prohibit  the  state  in  any 
way,  shape  or  manner  from  contesting  this  petition  for  a 
change  of  venue  if  the  state  is  of  the  opinion  that  there  is 
not  such  prejudice  which  would  justify  this  court  in  grant- 
ing a  change  of  venue. 

Mb.  Babnes  :  And  if  it  can  get  the  money  to  do  so. 

The  Coubt:  The  money  should  be  there. 

JVIb.  Babnes  :  But  it  is  not. 

The  Coubt:  That  is  absolutely  no  excuse. 

Mb.  Babnes  :  "Well,  it  is  not  there. 

The  Coubt  :  I  will  say  to  the  state  that  the  reason  I  make 
these  remarks  is  that  I  am  being  put  in  a  false  position  in 
granting  this  change  of  venue,  if  I  do  grant  it,  which  of 
course,  the  petition  not  being  contested,  I  am  compelled  to  do. 
There  has  been  some  newspaper  talk,  I  do  not  know  whether 
it  came  from  the  state's  attorney's  office  or  not,  which  in  a 
manner  brought  the  burden  of  granting  this  change  of  veniie 
upon  this  court.  Now,  I  wish  to  say  that  I  am  acting  in  this 
matter  as  I  will  in  every  matter  that  comes  before  me,  strictly 
in  accordance  with  the  law,  and  I  want  to  do  justice  in  this 
case,  as  I  will  in  every  case,  as  I  see  it.  If  I  am  mistaken 
about  any  proposition,  that  is  a  different' question.  But  as 
I  said  before,  if  the  state  is  of  the  opinion  that  there  is  no 
prejudice  existing  in  this  county  it  is  the  duty  of  the  state 
to  contest  this  petition,  it  was  the  duty  of  the  state  to  file 
counter  affidavits,  and  not  say,  "well,  the  court  has  ruled 
against  us  on  the  preliminary  petition,  and  if  you  have  all 
these  affidavits  we  won't  contest  it  because  the  court  will  prob- 
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.ably  grant  the  change  of  venue  anyway."  In  doing  that 
the  office  of  the  state's  attorney  is  not  acting  in  good  faith. 
Mb,  Barnbs:  Has  the  state's  attorney  said  thatf 
The  Coubt:  Not  in  so  many  words.  •  •  • 
The  Coubt:  I  don't  care  to  say  anything  more  on  that 
fmbjeet.  It  is  sufficient  to  say  that  already  cranks  have  com- 
jnenced  to  write  letters,  one  of  which  I  received  this  morning, 
which  was  threatening  in  the  extreme,  and  stated  that  if  I 
granted  a  change  of  venue  in  this  case  I  might  look  for  a 
vigilance  committee  or  something  of  that  kind.  Not  only 
4M>uld  things  of  that  kind  be  averted,  if  the  state's  attorney 
would  come  right  out  and  say  there  is  no  prejudice  in  this 
-county  and  we  will  contest  the  change,  or  say,  "well,  gentle- 
men, it  seems  to  me  that  there  is  prejudice  in  this  county 
and  we  will  not  contest  it."  That  would  be  the  manly  way 
of  treating  a  matter  of  this  kind. 

Mr.  Lindlby:  It  wa«»  not  until  after  the  affidavits  were 
presented  ftiat  we  could  have  any  conception  of  the  prejudice 
which  they  say  exists. 

The  Court  :  There  is  no  rule  of  law  compelling  any  living 
man  to  produce  his  testimony  beforehand.  This  is  an  issue 
of  fact  that  is  tried  in  the  same  manner  as  any  other  issue, 
and  no  court  would  have  the  right  to  say  to  the  plaintiff, ."Mr. 
Plaintiff,  I  want  to  know  what  kind  of  evidence  you  have  on 
which  you  base  your  claim;  I  want  to  know  how  many  wit- 
nesses you  have  whom  you  intend  to  introduce;  I  want  to 
know  the  nature  of  the  evidence  on  which  you  will  depend, 
any  more  than  the  court  would  have  the  right  to  ask  the  de- 
fendant similar  questions.  It  is  an  issue  of  fact  that  this 
court  and  any  other  court  would  be  bound  to  hear  whatever 
evidence,  proper  legal  evidence,  either  litigant  would  bring 
forth. 

Mb.  Lindley:  Wasn't  it  announced  by  the  state's  attor- 
ney most  promptly,  when  the  number  of  affidavits  was  stated, 
that  he  believed  too  that  the  change  should  be  granted? 

Mb.  Mayeb:  The  state's  attorney  in  his  argument  stated 
to  the  court  that  every  county  in  the  state  was  prejudiced, 
and  I  advanced  that  as  one  of  the  reasons  why  a  change  of 
venue  should  be  granted. 
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(Oriminai  Court  of  Cook  County.) 

The  People  M  fhe  State  of  Illinois 

vs. 
William  J.  Davis. 

(June  14»  1906.) 

1.  GHAifGE  OF  Veihte — IiOCAi<  Pbejudi€e.     A  Change  of  venue  will 

seldom  be  granted  from  a  large  city  where  many  men  are 
eligible  for  jury  service;  but  where  the  defense  presents  over 
12,000  affidavit^  as  to  the  existence  of  prejudice,  and  the  state 
about  4,000  counter  affidavits,  the  change  of  venue  must  be 
granted. 

2.  Samb — ^Application  fob — ^Mebb   Nukbeb  of   AFFmAViTS.     Mere 

numbers  alone  of  affidavits  that  the  defendant  cannot  receive 
a  fair  trial  in  the  county  do  not  govern  the  granting  of  the 
change  of  venue,  but  the  character  and  reputation  of  the  per- 
sons making  the  affidavits  will  be  considered. 

3.  Samb — Characteb  and  Numbeb  of  AFFmAvrrs.    Where  vast  num- 

bers of  affidavits  of  prejudice  are  presented,  among  which  are 
thoee  of  large  numhers  of  prominent  men,  the  court  will  grant 
the  change  of  venue,  and  such  a  record  is  conclusive  upon  the 
court  that  prejudice  still  exists  although  the  catastrophe  for 
which  the  defendant  was  indicted  occurred  a  year  or  more  pre- 
vious. 

■ 

Indictment  for  manslaughter.  Motion  for  change  of  venue 
from  Cook  county,  Illinois,  on  the  ground  of  local  prejudice. 
P.  G.  D.  No.  76,382.    Heard  before  Judge  Ben.  M.  Smith. 

Statement  of  facts. 

William  J.  Davis,  as  manager  of  the  Iroquois  Theatre,  was 
indicted  on  February  25,  1904,  for  manslaughter  as  the  result 
of  a  fire  in  the  Iroquois  Theatre  building,  in  the  city  of  Chi- 
cago, on  December  30,  1903,  by  which  several  hundred  per- 
sons lost  their  lives,  due,  it  was  alleged,  to  the  failure  of  the 
owners  and  managers  of  the  theatre  building  to  comply  with 
the  building  ordinances  of  the  city  of  Chicago,  etc.  This  in- 
dictment was  quashed  by  Judge  Kersten  of  the  criminal  court 
of  Cook  county  on  February  9,  1905.  Subsequently  on 
March  4,  1905,  a  second  indictment  was  returned  against 
Win.  J.  Davis,  charging  him  with  manslaughter  as  the  result 
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of  the  same  fire.  A  petition  for  a  change  of  yenne  from 
Cook  county  on  account  of  the  prejudice  of  the  inhabitants 
was  filed  on  March  10,  1905,  and  a  motion  to  quash  the  sec- 
ond indictment  was  filed.  The  motion  to  quash  was  heard 
in  June,  1905,  and  on  January  23,  1906,  the  motion  to  quash 
was  denied  as  to  certain  of  the  counts  and  granted  as  to 
others.  The  motion  for  a  change  of  venue  was  heard  by  the 
criminal  court  in  June,  1906.  The  petition  for  a  change  of 
venue  alleged  that  Will  J.  Davis  had  for  many  years  been 
connected  with  the  management  of  various  theatres  in  the  city 
of  Chicago,  and  that  he  was  by  name  and  reputation  well 
known  to  a  large  part  of  the  inhabitants  of  the  city  of  Chi- 
cago and  Cook  county;  that  the  Iroquois  Theatre  in  Chicago 
was  on  November  23,  1903,  opened  to  the  public  for  the  first 
time  after  much  advertisement  and  that  said  opening  at- 
tracted great  public  attention;  that  on  the  afternoon  of  De- 
cember 30,  1903,  a  fire  occurred  in  the  Iroquois  Theatre  dur- 
ing the  course  of  the  matinee  performance,  and  as  a  result 
of  this  fire  five  hundred  and  ninety-seven  men;  women  and 
children  lost  their  lives ;  that  after  said  fire  the  hospitals  and 
morgues  in  Cook  county  were  filled  with  the  dead  and  dying 
alleged  to  have  come  from  said  theatre  building,  and  that 
many  tens  of  thousands  of  people  congregated  for  days  about 
the  hospitals,  etc.,  inquiring  for  persons  supposed  to  have 
died  or  been  injured  in  the  fire,  and  that  as  a  result  the  in- 
habitants of  Cook  county  were  wrought  up  to  a  high  pitch  of 
excitement ;  that  immediately  after  the  fire  the  mayor  of  Chi- 
cago issued  a  proclamation  with  reference  to  and  directing 
that  a  day  be  set  apart  for  mourning  and  asking  that  business 
be  suspended,  and  that  such  proclamation  was  generally  ob- 
served; that  the  fire  and  its  consequences  was  then  the  para- 
mount topic  of  conversation  by  the  inhabitants  of  Cook 
county;  that  immediately  after  the  fire  on  January  1,  1904, 
the  mayor  of  Chicago  ordered  closed  all  the  twenty-five  to 
thirty  theatres  in  the  city  of  Chicago,  for  the  reason  that  all 
of  the  theatres  were  violating  the  ordinances  of  the  city  of 
Chicago;  that  immediately  after  the  fire  there  was  formed 
an  association  designated  as  the  '*  Iroquois  Memorial  Associ- 
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ation,"  which  had  been  publishing  a  great  amount  of  litera- 
ture calling  the  attention  of  the  inhabitants  of  Cook  county 
to  the  petitioner,  and  charging  the  petitioner  and  other  per- 
sons with  gross  negligence,  carelessness  and  wilful  intentions 
and  claiming  that  the  petitioner  was  guilty  of  causing  the 
great  loss  of  life  by  reason  of  the  fire  and  that  similar  charges 
were  made  by  ministers  from  their  pulpits,  and  by  school 
teachers  to  their  pupils;  that  on  January  7,  1904,  the  coroner 
of  Cook  county  held  a  coroner's  inquest  over  the  victims  of 
the  fire;  that  the  inquiest  waJ  held  in  the  city  council  cham- 
ber of  Chicago,  and  that  many  thousands  of  inhabitants  of 
Cook  county  attended  said  inquest  and  heard  the  testimony, 
and  that  between  two  and  three  hundred  witnesses  were  called 
to  testify  at  said  inquest  and  that  one  hundred  and  seventy 
witnesses  actually  did  testify;  that  the  inquest  covered  a  pe- 
riod of  twenty  days  and  the  testimony  was  published  verbatim 
or  in  substance  in  all  the  daily  newspapers  in  Chicago;  that 
the  daily  newspapers  of  Chicago  had  enormous  circulation 
and  reached  amounting  to  almost  one  million  five  hundred 
thousand  copies  per  day,  and  that  immediately  after  the  fire 
their  newspapers  devoted  many  editions  to  publishing  ac- 
counts of  occurrences  at  the  fire,  and  alleged  that  the  loss  of 
life  was  occasioned  by  the  negligence  of  the  petitioner;  that 
the  newspapers  alleged  in  great  detail  heart-rending  occur- 
rences at  the  fire  and  the  various  defects  alleged  to  exist  in  the 
theatre  building  and  its  management  and  construction;  that 
the  newspapers  published  that  the  petitioner  with  others, 
including  the  fire  inspector  and  building  inspector  and  the 
mayor  of  the  city  of  Chicago,  were  responsible  for  the  hun- 
dreds of  deaths  from  the  fire;  and  published  statements  such 
as  that  ** nearly  all  exits  save  the  main  doors  were  locked," 
etc.,  and  that  their  statements  were  published  and  printed 
in  large  bold  type  and  head-lines  upon  the  first  pages;  and 
that  large  pictures  were  published  showing  horrible  scenes  at 
the  fire ;  that  lists  of  names  of  the  injured  and  dead  were  pub- 
lished ;  that  it  was  published  that  the  laws  and  building  ordi- 
nances of  the  city  of  Chicago  were  violated  by  the  petitioner 
in  the  construction  and  operation  of  the  theatre ;  that  on  De- 
14 
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cember  31,  1903,  certain  employes  of  the  theatre  were  placed 
under  arrest,  and  that  the  news  of  the  arrests  was  heralded 
and  published  in  the  newspapers ;  that  all  these  things  incited 
the  public  mind  and  prejudice  against  the  petitioner;  that  a 
coroner's  jury  was  summoned  on  January  1,  1904,  to  investi- 
gate into  the  catastrophe,  and  that  its  proceedings  were  pub- 
lished at  length  in  the  newspapers;  that  on  January  2,  1904, 
the  petitioner  with  others  was  arrested  for  manslaughter  and 
:great  publicity  was  given  to  the  arrest;  that  other  arrests 
were  made;  that  great  numbei«  of  damage  suits  were  insti- 
tuted against  the  petitioner  and  others  arising  out  of  the  fire; 
that  many  pictures  of  the  injured  were  published  in  the  news- 
papers; that  from  January  8,  1904,  almost  continuously  cer- 
tain newspapers  continued  to  publish  statements  charging  the 
petitioner  as  the  cause  of  the  catastrophe ;  that  on  January  25, 
1904,  the  coroner's  jury  held  eight  persons  to  the  grand  jury, 
including  the  petitioner,  the  mayor,  building  commissioner, 
and  chief  of  the  fire  department  of  the  city  of  Chicago,  which 
was  published  at  length  in  the  newspapers;  that  on  Febru* 
ary  25,  1904,  the  petitioner  was  indicted  together  with  others 
for  manslaughter  as  the  result  of  the  fire ;  that  all  the  time  the 
newspapers  printed  articles  derogatory  to  the  petitioner, 
which  incited  in  the  minds  of  the  inhabitants  of  Cook  county 
great  prejudice  against  the  petitioner;  that  no  steps  were 
taken  in  the  cases  until  September  28, 1904 ;  that  in  the  mean- 
time the  Iroquois  Memorial  Association  circulated  large  num- 
bers of  articles  and  letters  to  the  inhabitants  of  Cook  county, 
asking  for  contributions  of  funds  to  assist  in  the  prosecution 
of  the  petitioner ;  that  in  the  meantime  many  articles  and  pic- 
tures were  published  in  the  papers  tending  to  excite  the  pub- 
lic mind  against  the  petitioner.  That  on  October  4,  1904,  a 
change  of  venue  was  granted  to  two  co-defendants  with  pe- 
titioner; that  on  October  4,  1904,  petitioner  moved  to  quash 
the  indictment  against  him  and  the  motion  to  quash  was  ar- 
gued on  November  1  and  2,  1904 ;  that  on  February  9,  1905, 
the  indictment  was  quashed  by  Judge  Kersten;  that  imme- 
diately after  the  quashing  of  the  indictment  a  grand  jury  was 
impanelled  on  February  20,  1905,  and  on  March  4,  1905,  a 
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second  indictment  was  returned  charging  the  petitioner  with 
manslaughter  as  the  result  of  deaths  due  to  the  fire ;  that  sev- 
eral hundred  damage  suits  (in  one  day  as  many  as  sixty,  ask- 
ing damages  amounting  to  $500,000)  were  started  against  pe- 
titioner, and  the  institution  of  such  suits  was  given  great 
publicity  by  the  press  of  the  city  of  Chicago;  that  600  per- 
sons lost  their  lives  in  the  fire,  of  whom  over  500  resided  in 
Chicago,  in  Cook  County.  The  petitioner  added  as  exhibits 
to  his  petition  files  of  the  daily  newspapers  of  Chicago  cov- 
ering the  period  since  the  fire,  with  all  references  thereto 
marked. 

On  June,  1906,  a  supplemental  x)etition  was  filed  by  the 
petitioner  referring  to  and  making  a  part  thereof  all  of  the 
averments  of  the  petition  for  a  change  of  venue  filed  March 
10,  1905,  and  further  alleging  that  there  had  existed  contin- 
ually since  December  30, 1903,  and  then  existed  a  great  preju- 
dice against  petitioner. 

Upon  the  hearing  of  the  motion  the  petitioner  filed  12,150 
affidavits  signed  by  men  in  all  walks  of  life  and  by  large 
numbers  of  men  prominent  in  their  professions  and  business 
and  well  known  reputation;  such  affidavits  were  in  the  fol- 
lowing form: 

,  of  lawful  age,  being  first  duly  sw^om,  upon 

oath  deposes  and  says : 

1.  That  he  now  is  and  for  many  years  continuously  last 
past  (beginning  at  a  period  long  before  the  Iroquois  fire  here- 
inafter referred  to)  has  been  a  resident  and  citizen  of  the  city 
of  Chicago,  in  said  county  and  state,  and  now  resides  at 

in  said  city,  and  his  occupation  is  that  of and 

his  place  of  business  is  at street  in  the  said  city. 

2.  That  he  is  not  of  kin  or  counsel  to  the  defendant  herein. 

3.  That  this  affiant  is  well  acquainted  and  familiar  with 
the  occurrence  of  the  fire  at  the  Iroquois  Theatre,  in  said  city, 
on  December  30,*  1903;  and  the  subsequent  developments 
growing  out  of  such  fire;  that  since  said  fire,  up  to  and  in- 
cluding the  present  time,  this  affiant  has  frequently  discussed 
with  and  heard  discussed,  among  many  of  the  inhabitants  of 
said  county,  the  occurrences  connected  with  and  growing  out 
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of  said  fire,  including  the  facts  and  circumstances  relating  to 
the  great  loss  of*  life  in  and  by  reason  of  said  fire,  the  investi- 
gation of  the  causes  of  the  loss  of  life  by  the  coroner's  jury 
in  said  county,  the  arrest  of  said  defendant  and  other  persons 
connected  with  said  Iroquois  Theatre,  the  hearing  before  and 
the  binding  over  to  said  criminal  court  by  the  coroner  of  said 
county  of  said  defendant  herein  and  others,  the  closing  fol- 
lowing said  fire,  of  the  theatres  in  said  city  by  order  of  the 
mayor  thereof,  the  petition  for  a  writ  of  habeas  corpus  by  the 
mayor  of  said  city,  who  on  account  of  said  fire  had  been  bound 
over  by  said  coroner  to  the  grand  jury  of  said  county;  the 
discharge  of  said  mayor  under  said  writ,  the  indictment  of  the 
building  commissioner  of  said  city  and  his  assistant,  and  of 
the  said  defendant  herein  and  one  Thomas  J.  Noonan  and 
one  James  E.  Cummings,  the  quashing  of  said  indictment 
agaitist  said  Noonan,  Cummings  and  said  defendant  and  the 
re-indictment  of  said  defendant,  being  the  present  indict- 
ment; and  has  read  and  seen  in  the  Chicago  daily  papers,  a 
great  many  articles,  cartoons,  and  pictures,  detailing  and  por- 
traying the  said  flte  and  said  loss  of  life,  the  progress  of  said 
investigations  and  prosecution,  and  the  incidents  connected 
therewith,  and  other  facts  and  circumstances  relating  to  said 
subject-matter,  and  to  the  Iroquois  Memorial  Association 
(composed  of  members  of  the  families  that  suffered  loss  of 
life  in  said  fire),  and  detailing  also  statements  purporting  to 
emanate  from  persons  connected  with  said  association,  and  re- 
citing also  the  facts  and  circumstances  connected  with  the 
re-opening  of  said  theatre. 

4.  That  this  aflSant  has  frequently  up  to  the  present  time, 
talked  with  many  persons,  inhabitants  of  said  county,  regard- 
ing the  various  matters  aforesaid  and  concerning  the  guilt  or 
innocence  of  those  alleged  to  have  been  in  the  management 
and  control  of  said  theatre,  including  said  defendant,  and 
that  from  said  publications  as  aforesaid,  and  from  said  facts 
and  circumstances  hereinbefore  detailed,  and  from  said  con- 
versations, this  affiant  verily  believes  and  states  the  fact  to  be 
that  great  prejudice  against  said  defendant  has  been  occa- 
sioned, and  is  now  prevalent  in  the  minds  of  the  inhabitants 
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of  said  Cook  county,  and  this  affiant  verily  believes  and  states 
the  fact  to  be  that  said  defendant  will  not  and  cannot  possibly 
receive  a  fair  and  impartial  trial  in  the  above  entitled  cause 
of  People  V,  Davis,  now  pending  in  the  criminal  court  of  said 
Cook  county,  because  the  inhabitants  of  said  Cook  county 
are  now  prejudiced  against  him,  said  Davis. 
And  further  affiant  saith  not. 


The  state  in  opposition  to  the  motion  filed  about  4,000  af- 
fidavits in  the  following  form: 

,  being  first  duly  sworn,  upon  oath  deposes 

and  says: 

That  he  now  is  and  for  many  years  continuously  last  past 
has  been  a  resident,  inhabitant  and  citizen  of  the  city  of 
Chicago,  in  said  county  of  Cook,  in  said  state,  and  now  resides 

at in  said  city,  and  his  occupation  is  that  of 

and  his  place  of  business  is  at street  in  the  said  city. 

That  this  affiant  has  knowledge  of  and  is  generally  familiar 
with  the  occurrence  of  the  fire  at  the  Iroquois  Theatre,  in  said 
city,  on  December  30,  1903 ;  and  the  subsequent  developments 
growing  out  of  such  fire ;  that  since  said  fire,  this  affiant  has 
frequently  discussed  with  and  heard  discussed,  among  dif- 
ferent inhabitants  of  said  Cook  county,  occurrences  connected 
with  and  growing  out  of  said  fire,  including  the  facts  and 
circumstances  relating  to  the  loss  of  about  600  lives  in  and 
from  said  fire,  and  the  indictment  of  said  defendant,  William 
J.  Davis,  and  has  seen  and  read  newspaper  accounts  of  said 
fire. 

That  this  affiant  has  very  frequently  talked  with  different 
inhabitants  of  said  Cook  county,  regarding  said  fire  and  con- 
cerning the  guilt  or  innocence  of  those  alleged  to  have  been 
in  the  management  and  control  of  said  Iroquois  Theatre  at 
the  time  of  said  fire,  including  said  defendant,  and  that  from 
said  publications  as  aforesaid,  and  from  said  facts  and  cir- 
cumstances hereinbefore  detailed,  and  from  said  talks  had 
with  said  persons  this  affiant  states  that  in  his  opinion  there 
exists  now  no  prejudice  on  the  part  of  the  inhabitants  of 
Cook  county,  Illinois,  against  William  J.  Davis  sufficient  to 
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prevent  him  from  receiying  a  fair  and  impartial  trial  in  the 
above  entitled  cause  of  People  v.  Davis,  now  pending  in  the 
criminal  court  of  said  Cook  county. 
And  further  afSant  saith  not. 


Moron,  Mayer  dt  Meyer  for  petitioner.  (Levy  Mayer  and 
Alfred  8.  Austrian,  of  counsel.) 

1.  The  petitioner  is  entitled  to  a  fair  and  impartial  trial, 
(a)  By  constitution  and  statutes.  Sec.  9,  art.  2»  constitution 
of  Illinois;  sees.  18,  22,  ch.  146,  Revised  Statutes  of  Illinois; 
Clark  V.  People,  1  Scam.  117,  120 ;  Biggen  v.  Commonwealth, 
3  Bush  (66  Ky.)  494.  (b)  At  common  law.  4  End.  PL  & 
Pr.  397;  State  v.  Burris,  4  Harr.  (Del.)  582. 

2.  The  right  to  a  fair  and  impartial  trial  should  not  be  af- 
fected by  suggestions  or  arguments  of  inconvenience  or  delay. 
Wormley  v.  Commonwealth,  10  Gratt.  (Va.)  658,  662;  4  End. 
PL  &  Pr.  397,  note  4. 

3.  The  right  to  a  change  of  venue  must  be  liberally  inter- 
preted. Packwood  v.  State,  24  Ore.  261,  33  Pac.  674 ;  Price 
V.  State,  8  Gill  (Md.)  296,  302;  Gard/ner  v.  State,  25  Md.  146, 
152 ;  4  End.  PL  &  Pr.  380,  381.  And  in  case  of  a  doubt  it  is 
best  to  resolve  it  in  favor  of  the  application  for  a  change  of 
venue.     State  v.  Gray,  113  La.  671,  37  So.  597. 

4.  There  are  many  strong  illustrations  where  the  evidence 
shows  that  there  were  reasonable  grounds  to  believe  that  the 
defendant  could  not  have  a  fair  trial  even  though  there  were 
a  large  number  of  negative  affidavits  showing  that  he  could 
have  a  fair  trial.  Alarcon  v.  State  (Tex.  Cr.  App.),  83  S.  W. 
1115 ;  Scams  v.  State,  84  Ala.  410,  4  So.  521 ;  Johnson  v.  Com- 
monwealth, 82  Ky.  116;  Posey  v.  State,  73  Ala.  490,  494;  Peo- 
pie  V.  Long  Island  R,  Co.,  4  Parker's  Crim.  Repts.  602;  Comr- 
monwealth  v,  Ronemus,  205  Pa.  420,  54  Atl.  1095;  State  v. 
Billings,  11  Iowa,  417,  423,  47  N.  W.  456.  Notoriety  of  a 
case  and  aroused  feelings  of  the  people  are  to  be  considered. 
Alarcon  v.  State  (Tex.  Cr.  App.),  83  S.  W.  1115;  Richmond 
V,  State,  16  Neb.  388,  20  N.  W.  282.  The  passions  only  slum- 
ber and  may  break  out  again  at  any  moment.  Commonwealth 
V.  Ronemus,  205  Pa.  420,  54  Atl.  1095.     **  When  a  proper  case 
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is  presented,  to  refuse  such  a  change  of  the  place  of  trial 
would  be  mob  law  inside  instead  of  outside  the  court  house." 
Garcia  v.  State,  34  Fla.  311,  16  So.  223,  228. 

5.  AfSdavits  of  leading  citizens  have  great  weight,  and 
counter-affidavits  which  simply  say  that  there  is  no  prejudice 
that  will  prevent  a  fair  and  impartial  trial  and  do  not  con- 
trovert the  particular  facts  alleged  in  the  affidavits  for  the 
change  are  of  little  avail.  Richmond  v.  State,  16  Neb.  388, 
20  N.  W.  282 ;  Hicktrnm  v.  People,  137  111.  75 ;  State  v.  Bil- 
lings, 77  Iowa,  417,  423,  42  N.  W.  456. 

6.  The  overwhelming  number  of  affidavits  filed  on  behalf 
of  the  petitioner  entitles  him  to  the  change  of  venue  from 
Cook  county.  The  i)etitioner  files  12,150  affidavits  for  the 
change  while  the  state  files  only  about  4,000  counter-affidavits. 

John  J.  Eealy,  state's  attorney,  and  Harry  Olsen,  assistant 
state's  attorney,  for  the  people. 

Mere  numbers  of  affidavits  should  not  control.  MacDorudd 
V,  People,  49  111.  App.  357.  • 

Smith,  J. : — 

The  court  has  given  this  matter  very  careful  consideration. 
The  question  now  before  the  court  seems  to  be  whether  or  not 
such  prejudice  now  exists  in  the  minds  of  the  inhabitants  of 
this  county  that  this  defendant  cannot  get  a  fair  and  impar- 
tial trial  in  this  county.  And  in  the  consideration  of  that 
question  it  is  brought  to  the  attention  of  the  court  that  on  a 
former  indictment  against  this  defendant  for  the  same  offense 
a  change  of  venue  was  allowed  to  another  county  with,  as  I 
understand,  no  opposition ;  that  it  has  been  substantially  con- 
ceded by  the  state,  up  to  about  a  year  ago,  that  there  was 
such  a  prejudice  that  the  defei^ant  would  be  entitled  to  a 
change  of  venue.  Therefore,  about  the  only  question  that  is 
left  to  the  court  is  whether  or  not  during  the  past  year  there 
has  been  a  change  so  that  at  the  present  time  any  feeling  of 
prejudice  against  this  defendant  has  so  abated  that  he  could 
now  safely  go  to  trial  in  this  county. 

It  would  seem  that  there  are  very  few  occasions  that  in  a 
great  city  like  this  a  man  would  be  entitled  to  a  change  of 
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venue.  So  far, as  we  can  look  forward  and  anticipate  cases  it  is 
very  seldom  that  circumstances  arise  that  would  make  a  situa- 
tion in  a  great  cosmopolitan  city  where  a  man  would  not  get  a 
fair  and  impartial  trial.  But  it  does  seem  on  the  other  hand 
thJEit  if  there  were  a  case,  a  case  similar  to  this  would  entitle  a 
man  to  a  change  of  venue.  In  a  horrible  catastrophe  such  as 
this  was,  where  some  six  hundred  lives  were  lost,  I  undertake 
to  say  that  there  is  hardly  a  neighborhood  in  the  city  of  Chi- 
cago and  Cook  county  but  what  has  some  victim  of  that  ter- 
rible fire,  and  it  would  seem  to  the  court  that  a  jury  from 
this  county  would  be  influenced  more  or  less,  many  of  them, 
by  the  fact  that  their  neighbors  or  their  friends  were  inter- 
ested in  the  outcome  of  this  suit.  However  that  may  be,  the 
court  is  confronted  with  a  record  here  that  seems  to  the  court 
to  allow  but  one  conclusion.  The  defense  has  presented  over 
twelve  thousand  affidavits  in  this  case  as  to  the  prejudice, 
and  the  state  something  like  four  thousand.  Now,  while  we 
all  concede  that  it  is  not  a  matter  of  numbers,  because  if  it 
were  numbers  that  govern  that  would  simply  mean  a  contest 
in  many  counties  between  opposing  factions  until  you  get  a 
majority  of  the  people  of  an  entire  county  who  would  testify 
one  way  or  the  other,  but  in  this  case  there  are  over  twelve 
thousand  affidavits  presented  to  the  court;  among  them  are 
hundreds  and  thousands  of  men  who  stand  high,  foremost 
citizens  of  the  state,  intelligeot,  the  peers  of  any,  men  high 
in  their  efforts  to  enforce  law  and  order,  and  it  is  difficult 
for  the  court  to  say  that  these  men,  prominent,  influential 
citizens  of  Chicago,  who  come  into  this  court  and  under  oath 
testify,  for  that  is  substantially  what  they  do,  that  this  de- 
fendant cannot  receive  a  fair  and  impartial  trial  on  account 
of  the  prejudice  of  the  inhabitants  of  this  county — ^they  must 
be  entitled  to  some  credence.  Such  men  as  Judge  Payne, 
Dr.  Emil  Hirsch,  Dr.  Frank  Billings,  and  hundreds  of  others, 
men  who  ought  to  know,  men  who  it  would  seem  would  know 
what  the  situation  is  in  this  county,  the  court  will  hardly  as- 
sume that  these  men  are  testifying  to  somethiDg  that  they 
know  nothing  about,  or  wilfully  testifying  to  something  that 
is  not  true.    And  with  the  testimony  of  so  many  men  of  in- 
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fluence  and  standing,  so  high  in  the  community,  it  leaves  the 
<3oart  nothing  else  to  do  on  this  record  but  grant  a  change  of 
venue.  Men  of  that  character  and  in  such  vast  numbers, 
puts  the  court  in  a  position  that  this  community  is  in  such 
condition  and  frame  of  mind  that  their  testimony  cannot  be 
ignored  by  the  court  on  the  record  that  is  made  here,  and  the 
motion  will  therefore  be  allowed. 

As  to  the  county,  counsel  may  confer  upon  that.  The  court 
will  say  this,  however,  that  the  court  will  not  send  it  to  any 
remote  county  in  the  state  and  not  send  it  to  any  county  ex- 
cept some  county  that  can  be  easily  reached  from  Chicago, 
that  will  be  accessible  and  coiivenient.  If  counsel  can  agree 
upon  such  a  county  it  will  be  perfectly  satisfactory  to  the 
court,  and  if  they  cannot  the  court  will  determine. 


(Criminal  Court  of  Cook  County.) 

The  People  of  the  State  of  niinoifl 

vs. 

William  J.  Davis,  Thomas  J.  Noonan  and  James  E. 

Oummings.^ 

(February  9,  1905.) 

1.  Motion  to  Quash  at  Common  Law.    At  common  law  a  motion 

to  quash  an  indictment  was  addressed  to  the  sound  discretion 
of  the  court.     (Kessten,  J.) 

2.  Rule  in  Illinois.    But  in  Illinois  error  may  be  assigned  upon 

the  overruling  of  a  motion  to  quash,  and  it  is  the  duty  of  the 
court  to  quash  if  the  Indictment  is  Insufficient  to  sustain  a 
conviction.    (Kebsten,  J.) 

3.  Statutes — ^Ruus  of  Constbuction.    As  a  general  rule  the  courts 

will  construe  statutes  as  declaratory  of  the  common  law  and 
not  in  derogation  of  it.  And  when  words  are  used  in  a  statute 
which  have  a  well  known  meaning  at  common  law,  the  courts 
will   give  such  words   their  common   law  meaning.       (Keb- 

BTEN,  J.) 

1  See  also  People  v.  Davis,  1  111.  C.  C.  245,  for  a  contrary  decision 
on  a  second  indictment  for  the  same  offense. — ^Ed. 
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4.  "Unlawful  Act" — DmNSD.    The  words  "unlawful  act,"  as  used 

in  the  statute  defining  manslaughter,  mean  unlawful  as  de- 
fined by  the  common  law»  and  include  not  only  criminal  acts, 
but  trespasses  and  ciyil  wrongs  which  are  not  prohibited  by 
statute.     (Kebst&n,  J.) 

5.  Negligence — ^Manblaughteb.     If   a  death   occurs   through  the 

negligent  use  of  dangerous  agencies  It  is  manslaughter.  But 
the  negligence  to  be  "unlawful"  must  amount  to  an  omission 
of  a  legal  duty  and  not  a  mere  neglect  of  a  social  or  moral 
duty.     (Kebsten,  J.) 

6.  Manslaughter — Pboximate  Cause.    The  unlawful  act  or  omis- 

sion must  have  been  the  proximate  cause  of  the  death.     (Keb- 

STEN,  J.) 

7.  Statutes — Revision    of   Entibe    Subject — ^Repeal.      A   statute 

which  is  an  entire  revision  of  a  particular  subject-matter  re- 
peals the  common  law  upon  that  particular  subject  (Keb- 
sten,  J.) 

8.  Criminal  Code  Does  Not  Repeal  Common  Law.     The  criminal 

code  was  not  intended  as  a  complete  codification  of  the  crim- 
inal laws;  the  common  law  remains  In  force  except  In  so  far  as 
it  is  expressly  repealed.     (Kersten,  J.) 

9.  Fibe  Obdinancbs — ^Upon  Whom  Duty  Falls.    Where  city  ordi- 

nances prescribe  that  buildings  of  a  certain  class  shall  be 
equipped  with  fire  apparatus,  equipment,  etc.,  but  fail  to  des- 
ignate the  i)erson  upon  whcmi  the  duty  rests,  it  will  be  pre- 
sumed that  it  was  the  intention  of  the  city  council  to  impose 
such  duties  upon  the  owner  or  lessee  of  the  building.  (Kebt 
sten,  J.) 

10.  Obdinances — Judicial  Notice — ^Pleading.    The  rule  is  well  set- 

tled in  Illinois  that  courts  will  not  take  judicial  notice  of  city 
ordinances,  nor  are  such  ordinances  admissible  In  evidence  un- 
less properly  pleaded.     (Kebsten,  J.) 

11.  Indictmentv— Conclusions  in.     In  an  Indictment  the  fact9  con- 

stituting the  offense  must  be  set  out  The  indictment  cannot 
be  aided  by  the  averment  of  conclusions  of  law  or  fact  (Keb- 
sten, J.) 

12.  Criminal  Negligence — Legal  Duty.      A   defendant  cannot  be 

found  guilty  of  manslaughter  on  account  of  alleged  negligence 
in  omitting  to  perform  an  act  unless  the  law  imposed  a  legal 
duty  upon  him  to  perform  such  act,  or  unless  such  duty  had 
been  directly  assumed  by  contract  or  otherwise.    (Kebsten,  J.) 

13.  Allegations  of  Indictment.    An  argumentative  averment  of  fact 

is  not  sufficient  in  an  indictment.     (Kebsten,  J.) 

14.  (30MM0N-LAW  Duty.    In  the  absence  of  statute  there  is  no  duty 

on  the  part  of  the  owner  of  a  building  to  furnish  fire  apparatus^ 
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I  -    -  — 

and  where  It  is  not  alleged  that  it  was  reasonably  neoessaiT 
or  usual  and  customary  to  furnish  such  apparatus,  the  offense 
of  manslaughter  oannot  he  predicated  upon  a  failure  to  so 
equip  whereby  death  was  caused.     (Kebbten,  J.) 

15.  AsstTMED  Duty.    An  allegation  that  the  defendants  had  under- 

taken the  care,  charge,  management  and  control  of  a  theater 
building  and  stage  and  that  it  became  the  duty  of  the  defend- 
ants to  see  tliat  the  ordinances  and  laws  in  relation  to  the  in- 
stallation of  fire  apparatus  and  equipment  were  complied  with, 
is  not  a  sufficient  allegation  that  the  defendants  had  assumed 
or  taken  upon  themselves  the  duty  imposed  upon  the  owner  or 
lessee  of  the  building  to  furnish  such  lire  apparatus  and  equip- 
ment    (KSBSISIT,  J.) 

16.  Allegation  as  to  Duty.    An  allegation  that  it  was  the  duty  of 

a  defendant  to  perform  certain  acts  is  a  mere  conclusion  of  the 
pleader.     (Kersten,  J.) 

17.  Involuntaby  liiANSLAUGHTEB— Wilful  Act.    It  is  a  serious  ques- 

tion whether  the  offense  of  voluntary  manslaughter  can  be 
"wilfully"  committed.     (Kkbsten,  J.) 

18.  Misjoinder.    Whether  several  defendants  who  are  charged  with 

failure  to  perform  several  duties  can  be  joined  in  the  one  in- 
dictment, doubted.     (Kebsten,  J.) 

19.  Indictment — Conclusions.     An  allegation  that  if  certain  fire 

equipment  had  been  provided  as  required  by  an  ordinance,  a 
fire  could  have  been  extinguished,  is  a  mere  conclusion  of  the 
pleader.     (Kebsten,  J.) 

20.  Obdinances — ^DuTY  Under.     An  ordinance  which  provides  that* 

every  building  of  a  certain  class  shall  be  equipped  with  certain 
fire  apparatus  and  equipment,  but  which  does  not  specifically  des- 
ignate the  person  by  whom  the  duty  shall  be  performed,  cannot 
be  made  the  basis  of  an  indictment  for  manslaughter  against 
.the  manager,  business  manager  or  stage  carpenter  of  a  thea- 
ter for  criminal  negligence  in  failing  to  comply  with  such 
ordinances,  whereby  death  was  caused.     (Green,  J.) 

21.  Pboximatb  Cause — ^Failure  to  Supply  Fibe  Apparatus.    Where 

a  fire  was  caused  in  a  theater  building  by  a  spark  emitted  from 
an  electric  light  placed  in  close  proximity  to  certain  draperies 
upon  the  stage,  and  a  large  number  of  persons  are  burned  to 
death,  an  indictment  for  manslaughter  cannot  be  sustained 
for  negligence  in  failing  to  equip  the  building  with  fire  ai>- 
paratus  and  equipment  The  fire  will  be  considered  the  proxi- 
mate cause  of  the  death,  and  not  the  failure  to  supply  the  fire 
apparatus  and  equipment,  even  though  it  is  alleged  that  if 
such  apparatus  and  equipment  were  installed,  the  fire  would 
have  been  extinguished.    (Green,  J.) 
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22.  MisjoiNDEB.  The  manager  of  a  theater  and  building,  the  busi- 
ness manager  of  such  theater  and  the  stage  carpenter  thereof, 
cannot  be  joined  in  an  indictment  for  manslaughter  for  an  al- 
leged failure  to  equip  such  theater  and  building  and  the  stage 
thereof  with  certain  fire  apparatus  and  equipment    (Gbebn,  J.) 

Indictment  for  manslaughter.  Motion  to  quash.  P.  G.  D. 
76,382.  Heard  before  Judges  T.  N.  Green  of  Peoria  county 
And  George  Kersten  of  Cool^  county. 

Statement  of  facts. 

The  defendants  were  jointly  indicted  for  the  crime  of  man- 
slaughter for  negligently  causing  the  death  of  one  Viva  R. 
Jackson.  The  defendant  Davis  was  the  manager  of  the  Iro- 
quoi^  Theatre  at  Chicago,  the  defendant  Noonan  was  the 
business  manager  thereof  and  the  defendant  Cummings  was 
the  stage  carpenter  in  said  theatre.  On  December  30,  1903, 
A  fire  broke  out  in  said  theatre  and  over  600  persons  lost  their 
lives.  The  defendants  Noonan  and  Cummings  moved  for  a 
change  of  venue  on  account  of  the  prejudice  of  the  inhabit- 
ants of  Cook  county  and  the  case  was  removed  to  Peoria 
county.  The  defeildant  Davis  then  moved  to  quash  the  in- 
<iictment.  As  a  matter  of  convenience  Judge  T.  N.  Green  of 
Peoria  county,  to  which  county  the  case  of  Noonan  and  Cum- 
mings had  been  transferred,  sat  with  Judge  Kersten  on  the 
argument  of  the  motion  to  quash.  That  motion  was  granted 
and  the  jsame  order  was  thereafter  entered  by  Judge  Green 
in  Peoria  county. 

The  indictment  charged  that  on  December  30,  1903,  a  cer- 
tain building  called  the  Iroquois  Theatre  was  open  and  used 
for  the  purpose  of  producing  and  giving  a  performance  of  a 
spectacular  play  called  **Mr.  Bluebeard,  Jr. ;"  that  said  build- 
ing was  before  then  planned,  constructed  and  erected  for  the 
purpose  of  producing  and  giving  therein  plays;  that  there 
was  then  and  there  in  the  said  theatre  in  said  building  a  cer- 
tain stage  which  had  before  then  been  erected;  that  said  de- 
fendant Davis  was  before  then,  and  then  and  there  engaged 
""in  a  certain  lawful  business  and  act,  to-wit,  the  business 
^nd  act  of  managing  generally  said  building  and  said  Iroquois 
Theatre  therein;"  that   the   defendant  Noonan   was  before 
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then^  and  was  then  and  there  engaged  in  a  certain  lawful 
business  and  act,  to-wit,  ''the  business  and  act  of  managing 
as  business  manager  said  building  and  said  Iroquois  Theatre 
therein/'  and  that  said  Noonan  was  before  then,  and  was  then 
and  there  the  business  manager  of  said  building  and  said  Iro- 
quois Theatre  therein  as  aforesaid. 

That  said  defendant  Cummings  was  before  then  and  was 
then  and  there  engaged  in  a  certain  lawful  business  and  act, 
to- wit,  ''the  business  and  act  of  stage  carpentering  on  said 
stage  in  said  building  and  in  said  Iroquois  Theatre,"  and  that 
said  Cummings  was  before  then  and  was  then  and  there  the 
stage  carpenter  of  said  stage  in  said  building  and  in  said  Iro- 
quois Theatre. 

That  a  certain  law  and  ordinance  of  the  city  of  Chicago,, 
which  was  then  and  there  in  force  and  operation,  did  then 
and  there  require  said  building  to  have  over  the  stage  thereof 
a  flue  pipe  (of  certain  dimensions)  to  be  made  of  metal  and 
be  opened  by  a  close  circuit  battery,  and  that  a  switch  be  then 
and  there  placed  near  the  electrician's  station  on  said  stage, 
and  have  a  sign  thereon,  said  ordinance  being  as  follows : 

"Section  184.  There  shall  be  over  the  stage  of  every  build- 
ing of  class  Y  a  flue  pipe  of  sheet  metal  construction,  extend- 
ing not  less  than  fifteen  (15)  feet  above  the  highest  part  of 
the  roof  over  the  stage  of  said  building — flue  shall  have  an 
area  of  at  least  one-thirtieth  of  the  total  area  of  the  stage. 
The  dampers  for  flue  shall  be  made  of  metal  and  opened  by  a 
close  circuit  battery ;  a  switch  to  be  placed  in  the  ticket  oflBce 
and  one  placed  near  the  electrician's  station  on  the  stage,  each 
to  have  a  sign  and  these  words  printed  on  it:  'Move  switcB 
to  left  in  case  of  fire  to  get  smoke  out  of  building.'  " 

•  That  said  Iroquois  Theatre  was  then  and  there  a  building^ 
of  said  class;  that  there  was  before  then,  and  then  and  there 
in  force  a  certain  ordinance  which  required  a  system  of  auto- 
matic sprinklers  (describing  the  kinds  and  manner  of  con- 
struction thereof),  said  ordinance  being  as  follows,  to- wit: 

"Section  185.  In  every  building  of  class  V  there  shall  be  a 
system  of  automatic  sprinklers  to  be  supplied  with  water  from 
a  tank  located  not  less  than  20  feet  above  the  highest  part  of 
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roof  of  building.  Sprinklers  shall  be  placed  above  and  below 
the  stage;  also  in  paint  room,  store  room,  property  room  and 
dressing  rooms,  if  they  are  in  or  connected  with  class  V  build- 
ing and  not  separated  by  approved  double  iron  doors.  Tank 
not  to  be  connected  to  stand  pipe  and  ladder  system,  but  to 
have  separate  pipe  for  filling  from  fire  pump,  and  a  3-inch 
iron  pipe  extending  from  tank  to  outside  of  building,  with 
Siamese  connections  for  fire  department  use.  The  entire 
sprinkler  equipment  to  be  approved  by  the  commissioner  of 
buildings,  fire  marshal  and  the  board  of  tmderwriters  of  Chi- 
cago." 

That  stationary  scenery  was  then  and  there  used  on  said 
stage  in  said  building  as  said  defendants  then  well  knew ;  that 
a  certain  ordinance  was  then  and  there  in  force,  which  did 
then  and  there  require  that  there  be  then  and  there  kept  in 
^d  building  for  use  portable  fire  extinguishers  or  hand  fire 
pumps  on  and  under  said  stage  and  in  the  fly  gallery  and 
rigging  loft  thereof,  and  which  said  ordinance  is  in  the  words 
and  figures  as  follows : 

''Section  188.  In  buildings  of  class  V,  and  also  class  IV, 
where  stationary  sceneiy  is  used,  there  shall  always  be  kept 
for  use  i)ortable  fire  extinguishers  or  hand  fire  pumps,  on  and 
under  the  stage;  in  fly  gallery  and  in  rigging  loft;  also  at 
least  four  (4)  fire  department  axes,  two  twenty-five  (25)  feet 
hooks,  two  fifteen  (15)  feet  hooks,  two  ten  (10)  feet  hooks, 
on  each  tier  or  floor  of  the  stage,  all  subject  to  the  approval 
of  the  fire  marshal.'* 

That  it  was  then  and  there  the  duty  of  said  defendants 
^nd  each  of  them,  to  then  and  there  see  that  the  said  ordi- 
nances and  laws  of  said  city  of  Chicago  were  then  and  there 
complied  with  in  respect  to  said  building  and  said  Iroquois 
Theatre,  and  to  then  and  there  have  the  things  required  by 
said  laws  and  ordinances  in  and  about  said  building,  said  Iro- 
quois Theatre  and  said  stage,  as  required  by  the  said  laws 
and  ordinances;  that  each  of  said  defendants  were  then  and 
there  empowered  and  vested  with  authority  to  purchase, 
procure  and  furnish  each  and  all  of  said  apparatus,  appli- 
ances and  things  required  by  said  laws  and  ordinances  to  be 
placed  in  and  about  said  building    •     •     •     , 
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That  there  was  not  over  said  stage  a  flue  pipe  of,  etc.,  as 
said  defendants  then  and  there  well  knew  (and  all  of  the 
other  things  described)  then  required  by  said  ordinances,  as 
said  defendants  well  knew;  that  said  defendants  ''then  and 
there  negligently  failed  and  omitted  to  have  in  and  about  said 
building,  said  Iroquois  Theatre  and  said  stage,  the  matters 
and  things  aforesaid,  so  required  by  said  laws  and  ordinances 
of  said  city  of  Chicago,  as  aforesaid;"  that  said  theatre  was 
then  and  there  opened  to  the  public  to  witness  the  production 
of  said  certain  theatrical  performance,  as  said  defendants 
well  knew;  that  said  Davis  ''then  and  there  had  and  took 
upon  himself  the  care,  charge,  management  and  control  of 
said  building  and  of  said  Iroquois  Theatre,"  and  that  said 
Noonan  "then  and  there  had  and  took  upon  himself  the  care, 
charge,  management  and  control  of  the  business  of  said  build- 
ing  and  said  Iroquois  Theatre,"  and  that  said  Cummings 
"then  and  there  had  and  took  upon  himself  the  care,  charge, 
management  and  control  of  the  said  stage,  as  stage  carpenter 
thereof,  as  aforesaid;"  that  it  was  then  and  there  the  duty 
of  said  defendants  to  use  due  caution  and  circumspection  for 
the  safety  of  the  persons  then  and  there  assembled  as  afore- 
said, and  to  then  and  there  have  in  and  about  said  stage  the 
fire  appliances,  apparatus  and  things  aforesaid  "mentioned 
and  by  said  laws  and  ordinances  of  said  city  of  Chicago  pro- 
vided and  required  as  aforesaid,  for  the  safety  of  the  said 
persons  so  then  and  there  assembled,  as  aforesaid,  to  witness 
said  theatrical  performance,  spectacle  and  play  as  aforesaid." 

That  one  Viva  E.  Jackson  was  then  and  there  among  and 
was  then  and  there  one  of  the  said  large  number  of  persons  so 
then  and  there  assembled  to  witness  the  production  of  said 
certain  theatrical  performance ;  that  said  defendants,  on  said 
December  30,  1903,  while  so  then  and  there  having  the  care, 
charge,  management  and  control  of  said  building,  •  •  • 
and  while  the  said  Jackson  was  then  and  there  in  said  theatre 
witnessing  the  said  theatrical  performance,  and  during  the 
progress  of  the  same  in  and  upon  the  body  of  said  Jackson 
"did  unlawfully,  negligently,  feloniously  and  wilfully,  and 
without  'due  caution  and  circumspection,  make  an  assault;" 
that  a  certain  lighted  arc  lamp  was  then  and  there,  during 
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the  progress  of  said  performance,  ''negligently  and  carelessly 
and  without  due  caution  and  circumspection  put,  placed  and 
kept  near  a  certain  drapery,  which  was  then  and  there  sit- 
uated on,  in  and  about  said  stage,"  by  reason  of  which  said 
putting  ''said  drapery  was  then  and  there  ignited  and  set  on 
fire  by  said  arc  lamp;"  that  "said  fire  could  then  and  there 
have  been  easily  extinguished  had  there  then  and  there  been 
in  said  building  and  on  said  stage  the  required  proper  fire 
apparatus,  appliances  and  things  required  by  said  laws  and 
ordinance  of  said  city  of  Chicago;"  that  by  reason  of  the  lack 
of  said  fire  apparatus,  appliance  and  things  "as  aforesaid,  re- 
quired by  said  ordinances  and  laws,"  said  fire  was  not  ex- 
tinguished, the  said  defendants  knowing  that  there  was  a 
large  amount  of  combustible  and  inflammable  material  on 
said  stage,  near  said  drapery,  which  was  then  and  there  ig- 
nited and  set  on  fire,  then  and  there  causing  a  large  amount 
and  quantity  of  smoke  to  then  and  there  be  upon  and  over 
said  stage,  and  that  by  reason  of  the  lack  of  an  open  flue  in 
the  roof  over  said  stage,  as  required  by  said  ordinances,  said 
smoke  did  not  go  through  said  roof  of  said  stage  and  was  not 
confined  to  said  stage,  and  that  by  reason  of  the  lack  of  said 
automatic  sprinklers,  as  required  by  said  ordinances,  said  fire 
could  not  be  extinguished  and  put  out ;  that  if  there  had  been 
the  proper  flue,  dampers  and  switches,  as  required  by  said 
laws  arid  ordinances,  a  large  amount  of  fire,  smoke,  gas  and 
fiame  could  have  gone  through  said  roof,  and  would  then  and 
there  have  gone  through  said  roof,  and  if  there  had  been 
sprinklers,  as  aforesaid,  said  fire  could  have  been  extinguished 
and  put  out  by  the  same ;  that  by  reason  of  the  lack  of  said 
apparatus,  appliances  and  things,  so  required  by  said  laws 
and  ordinances,  said  large  amount  of  fire,  heat  and  flame  was 
not  then  and  there  thrown  off,  and  was  not  then  and  there 
extinguished  and  put  out,  and  was  not  then  and  there  con- 
fined to  said  stage;  that  said  defendants  did,  then  and  there, 
by  their  said  negligence  in  not  providing  said  appliances 
aforesaid  required  by  said  laws  and  ordinances  for  the  safety 
of  said  persons,  and  in  not  seeing  that  said  apparatus  and 
things  were  then  and  there  in  and  about  said  buildiYjg,  as  re- 
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quired  as  aforesaid,  ''and  by  their  then  and  there  being  en- 
gaged in  their  said  lawful  business  and  act  without  the  dufi 
caution  and  circumspection,  which  was  their  duty  so  then 
and  there  to  use,  imlawf ully,  negligently,  feloniously  and  wil- 
fully caused  a  large  amount  of  said  fire,  smoke,  heat,  gas  and 
flame"  to  pour  and  go  from  said  stage  towards,  against  and 
upon  a  large  number  of  persons  then  and  there  assembled 
in  said  theater,  and  to,  against  and  upon  said  Jackson,  then 
and  there  being  in  said  building,  and  in  said  Iroquois  Theatre 
as  aforesaid,  whereby  and  by  reason  of  said  large  amount  of 
fire,  gas  and  flame  against  said  Jackson,  the  body  of  said 
Jackson  was  then  and  there  mortally  burned,  and  said  Jack- 
son was  then  and  there  asphyxiated,  strangled  and  choked, 
and  said  Jackson  did  languish  and  thereafter  died  on  said  De- 
cember 30,  1903. 

That  the  death  of  said  Jackson  was  then  and  there  caused 
by  said  negligence  of  said  defendants  ''by  their  not  then  and 
there  providing  for,  and  by  their  not  then  and  there  seeing 
that  the  same  were  then  and  there  provided,  the  apparatus, 
appliances  and  things  aforesaid  required  as  aforesaid,  to  be 
iil  and  about  said  building  and  said  stage,  for  the  protection 
of  the  life  of  said  Jackson,"  and  by  their  then  and  there  not 
using  due  caution  "while  so  being  engaged  in  their  said  law- 
ful business  and  act,  as  aforesaid,  as  well  as  by  their  said 
carelessness  and  negligence  in  then  and  there  putting,  placing 
and  keeping  said  are  lamp,  as  aforesaid;"  that  said  defend- 
ants the  said  Jackson  "in  manner  and  form  aforesaid,  did 
then  and  there  negligently,  feloniously,  unlawfully  and  wil- 
fully kill  and  slay,  contrary  to  the  statutes,  and  against  the 
peace  and  dignity  of  the  people  of  the  state  of  Illinois." 

John  J.  Healy,  state's  attorney,  A.  C.  Barnes  and  Hairy 
Olsen,  assistant  state's  attorneys  for  the  people. 

Levy  Mayer,  Alfred  8.  Austrian,  Moritz  Bosenihal,  W.  /. 
Hynes,  E.  C.  Higgins  and  Howard  0.  Sprogle,  for  defendants.. 

BlEBSTEN,  J. :— • 

At  the  last  February  term,  the  defendants  were  indicted 
on  the  charge  of  manslaughter.    A  motion  to  quash  the  in- 
15 
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dictment  having  been  made  and  fully  argued,  it  is  now  the 
duty  of  the  court  to  pass  upon  the  sufficiency  of  the  indict- 
ment. 

It  seems  that  at  common  law,  the  motion  to  quash  was  con- 
sidered addressed  to  the  sound  discretion  of  the  court.  1 
Bish.  Crim.  Proc.  (3rd.  ed.),  §  763;  1  Chitty,  Grim.  Law.  299; 
Archbold,  Crim.  Pleadings  &  Practice,  p.  35;  2  Hawk.  P.  C, 
<5hap.  25,  sec.  146 ;  State  v.  Wilson,  43  N.  H.  415,  82  Am.  Dec. 
163 ;  10  Ency.  of  Pleading  &  Practice,  567 ;  Ex  parte  Btish- 
nell,  8  Ohio  St.  599,  600,  601;  State  v.  Dayton,  23  N.  J.  Law, 
49,  53. 

This  rule  of  practice  seems  never  to  have  been  adopted  in 
Illinois.    It  is  true  the  supreme  court  said  in  one  case : 

*'But  if  it  appear  before  the  defendant  has  pleaded  or  the 
jury  are  charged,  that  he  is  to  be  tried  for  separate  offenses, 
it  has  been  the  practice  of  the  judges  to  quash  the  indictment, 
•  •  •  iut  these  are  only  matters  of  prudence  and  discre- 
tion,'* Thompson  v.  People,  125  111.  256,  260  (quoting  from 
the  opinion  by  Buller,  J.,  in  Young  v.  King,  3  Term  Rep. 
106). 

But,  in  practice,  our  courts  of  review  have  uniformly 
treated  the  decision  of  the  trial  court,  overruling  a  motion 
to  quash,  as  matter  upon  which  error  might  be  assigned. 
Lamkin  v.  People,  94  111.  501,  505;  Gunning  v.  People,  189 
111.  165,  171 ;  Cochran  v.  People,  175  111.  28,  32 ;  McNair  v. 
People,  89  111.  441,  444,  445.  It  would,  therefore,  seem  to  be 
clearly  the  duty  of  the  court  in  this  case  to  quash  the  indict- 
ment if,  as  a  matter  of  law,  it  is  insufficient  to  sustain  a  con- 
viction. 

The  state  contends  that  undei  the  statutes  of  Illinois  con- 
cerning involuntary  manslaughter,  a  conviction  may  be  sus- 
tained upon  proof  of  a  smaller  degree  of  negligence  than 
was  necessary  thereto  at  common  law,  the  contention  beiDg — 
as  stated  in  the  brief  of  the  state's  attorney  that  **at  common 
law  the  negligence  which  resulted  in  death,  in  order  to  be 
the  basis  of  a  criminal  charge  of  manslaughter,  must  have 
been  gross  negligence;  while  under  the  statute,  negligence,  in 
order  to  be  the  basis  of  a  charge  of  manslaughter,  must  haye 
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been  of  such  character  as  to  amount  to  the  performance  of  a 
lawful  act  without  due  caution  and  circumspection.'* 

On  the  other  hand,  counsel  for  the  defense,  ih  their  con- 
tention, go  to  the  other  extreme  and  urge  that,  in  order  to 
constitute  the  crime  of  involuntary  manslaughter  under  the 
statutes  of  this  state,  the  unlawful  act  committed  or  the  un- 
lawful manner  of  committiDg  a  lawful  act,  must  be  ''unlaw- 
ful" in  the  sense  that  it  is  in  direct  violation  of  some  statute 
or  public  law  of  the  state. 

According  to  the  contention  of  counsel  for  the  state  in  this 
case,  the  statutory  definition  of  involuntary  manslaughter  in 
Illinois  is  much  broader  than  it  was  at  common  law ;  whereas 
counsel  for  the  defense  contend  that  it  is  narrower  than  at 
common  law.  Let  us  examine  these  statutes.  The  statutes 
relating  to  involuntary  manslaughter  in  this  state  are  as  fol- 
lows : 

"Section  143.  Manslaughter  is  the  unlawful  killing  of 
a  human  being,  without  malice,  express  or  implied,  and  with- 
out any  mixture  of  deliberation  whatever.  It  must  be.  vol- 
untary, upon  a  sudden  heat  of  passion,  caused  by  a  provoca- 
tion apparently  sufficicDt  to  make  the  passion  irresistible,  or 
involuntary  in  the  commission  of  an  unlawful  act,  or  a  law- 
ful act  without  due  caution  or  circumspection,*' 

"Section  145.  Involuntary  manslaughter  shall  consist  in 
the  killing  of  a  human  being  without  any  intent  to  do  so,  in 
the  commission  of  an  unlawful  act,  or  a  lawful  act,  which 
probably  might  produce  such  a  consequence,  in  an  unlawful 
manner.** 

The  statutes  as  to  excusable  homicide  are  as  follows : 

"Section  152.  Excusable  homicide  by  misadventure  is 
when  a  person  in  doing  a  lawful  act,  without  any  intention 
of  killing,  yet  unfortunatelj'-  kills  another,  as  where  a  man 
is  at  work  with  an  axe  and  the  head  flies  oflf  and  kills  a  by- 
stander, or  where  a  parent  is  moderately  correcting  his  child, 
or  master  his  servant  or  scholar,  or  an  officer  punishing  a 
criminal,  and  happens  to  occasion  death,  it  is  only  a  misad- 
venture, for  the  act  of  correction  was  lawful ;  but  if  a  parent 
or  master  exceed  the  bounds  of  moderation,  or  the  officer  the 
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sentence  under  which  he  acts,  either  in  the  manner,  the  in- 
strument or  quantity  of  punishment,  and  death  ensue,  it  wiU 
be  manslaughter  or  murder,  according  to  the  circumstances 
of  the  ease. 

'*  Section  153.  All  other  instances  which  stand  upon  the 
same  footing  of  reason  and  justice  as  those  enumerated,  shall 
be  considered  justifiable  or  excusable  homicide." 

All  four  of  these  sections  are  taken  from  the  original 
Criminal  Code  of  this  state,  first  enacted  by  the  legislature  of 
1827  (Revised  Laws  of  Illinois  of  1827,  pages  128,  130;  sec- 
tions 25,  28,  37,  38)  and  were  embodied  without  change  in 
the  Revisions  of  1833  (Revised  Laws  of  Illinois,  1833,  pages 
175,  177,  sections  25,  28,  37,  38)  and  of  1845  (Revised  Stat- 
utes of  Illinois,  1845,  pages  155,  157,  sections  25,  28,  37,  38) ; 
and  again  by  the  legislature  of  1874,  in  our  present  Criminal 
Code. 

Being  thus  all  parts  of  the  same  act,  they  must,  of  course, 
be  construed  together,  and  so  as  to  give  effect  to  every  part 
of  each  section,  and  to  make  one  harmonious  whole.  In  con- 
sidering the  true  meaning  and  construction  to  be  put  upon 
them,  several  well-established  canons  of  interpretation  of 
statutes  must  be  borne  in  mind.  It  is  to  be  remembered  that 
the  law  does  not  favor  the  repeal  of  the  common  law  by  im- 
plication. Nor  will  it  be  presumed  that  the  legislature,  in 
enacting  a  statute,  intended  to  legalize  acts  which,  by  the 
common  law,  are  opposed  to  public  policy  or  which  tend  to 
the  demoralization  of  society.  Swigart  v.  People,  154  111.  284. 
And  a  statute  is  not  to  be  construed  as  changing  the  common 
law  any  further  than  its  terms  expressly  declare.  Can.  Bank 
of  Com.  V,  McCrea,  106  111.  281,  289 ;  Cadwallader  v.  Harris, 
76  111.  370,  372. 

And,  so,  a  statute  will  not  be  construed  to  repeal,  by  im- 
plication, a  rule  of  the  common  law,  unless  the  implication 
is  absolutely  imperative.  Deatherage  v.  Rohrer,  78  111.  App. 
248,  251 ;  Smith  v.  Laatsch,  114  111.  271,  276,  279.  Citing  and 
quoting  with  approval.  Potter's  Dwarris  on  Statutes,  page 
185.  See  also  State  v.  Wilson,  43  N.  H.  415,  82  Am.  Dec. 
163,  164. 
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Thus  it  will  appear  that  the  tendeney  of  the  courts  will 
be  rather^  in  the  absence  of  a  clearly  expressed  intention  of 
the  legislature  to  the  contrary,  to  construe  a  statute  as  de- 
claratory of  the  common  law  instead  of  in  derogation  thereof ; 
and  a  mere  change  in  the  phrase<dogy  is  not  necessarily  to 
be  eonstrued  as  indicative  of  an  intention  to  change  the  sub- 
stance of  the  law. 

Again,  it  is  an  established  rule  of  construction  that  when 
a  term  or  word  which  had  a  well-known  common-law  mean- 
ing— as,  for  instance,  the  phrases  '^  without  due  caution  or 
circumspection,"  **\mlawful  act,"  **in  an  xmlawful  man- 
ner"— ^is  used  in  a  statute,  it  will  be  understood,  in  the  con- 
struction of  the  statute,  in  the  same  sense  as  at  the  common 
law.  Bedell  v.  Janney,  4  Gilm.  193,  205,  206.  And  the  pre- 
sumption will  be  indulged  that  the  same  words, — as,  for  in- 
stance, the  term  ''involuntary  manslaughter" — are  intended 
to  have  the  same  meaning  when  used  in  different  places  in 
the  same  act;  and  the  meaning  of  a  word  or  phrase  may  often 
be  ascertained  by  reference  to  others  with  which  it  is  asso- 
ciated. 

In  applying  these  principles  to  the  construction  of  the  stat- 
utes under  consideration,  it  becomes  important  to  ascertain, 
first,  whether  or  not  the  statutes  of  Illinois  relating  to  in- 
voluntaiy  manslaughter  are  declaratory  of  the  common  law; 
or  whether  the  common  law  en  that  subject  has  been  abro- 
gated in  this  state ;  and,  if  so,  then  what,  exactly,  is  the  mean- 
ing of  our  statutes.  "Manslaughter,"  at  common  law,  is  de- 
fined by  Blackstone,  as  follows : 

"Manslaughter  is,  therefore,  thus  defined:  the  unlawful 
killing  of  another  without  malice,  either  express  or  implied; 
which  may  be  either  voluntarily,  upon  a  sudden  heat,  or  in- 
voluntarily, but  in  the  commission  of  some  unlawful  act." 
(p.  191.) 

The  second  branch,  or  involuntary  manslaughter,  differs 
also  from  homicide  excusable  by  misadventure,  in  this,  that 
misadventure  always  happens  in  consequence  of  a  lawful  act, 
but  this  species  of  manslaughter  in  colisequence  of  an  unlaw- 
ful one.    •    •    •    So,  where  a  person  does  an  act  lawful  in 
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itself,  but  in  an  unlawful  manner,  and  without  due  caution 
and  circumspection,  as  when  a  workman  flings  down  a  stone 
or  piece  of  timber  into  the  street  and  kills  a  man,  this  may 
be  either  misadventure,  manslaughter,  or  murder,  according  to 
the  circumstances  under  which  the  original  act  was  done:  if 
it  were  in  a  country  village,  where  few  passengers  are,  and 
he  calls  out  to  all  people  to  have  a  care,  it  is  misadventure 
only ;  but  if  it  were  in  London,  or  other  populous  town,  where 
people  are  continually  passing,  it  is  manslaughter,  though  he 
gives  loud  warning;  and  murder  if  he  knows  of  their  passing 
and  gives  no  warning  at  all,  for  then  it  is  malice  against  all 
mankind.  And,  in  general,  when  an  involuntary  killing  hap- 
pens in  consequence  of  an  unlawful  act,  it  will  be  either  mur- 
der or  manslaughter,  according  to  the  nature  of  the  act  which 
occasioned  it.  If  it  be  in  prosecution  of  a  felonious  intent, 
or,  in  its  consequences,  naturally  tended  to  blood-shed,  it  will 
be  murder;  hut  if  no  more  was  intended  than  a  mere  civil 
trespass,  it  will  only  amount  to  manslaughter,^^  4  Blackstone, 
Com.  (Cooley's  ed.),  pp.  191,  192,  193. 

Again,  Blackstone  says  of  excusable  homicide:  "Homicide 
per  infortunium  or  misadventure  is  where  a  man,  doing  a  law- 
ful act,  without  any  intention  of  hurt,,  unfortunately  kills  an- 
other; as  where  a  man  is  at  work  with  a  hatchet,  and  the  head 
thereof  flies  off  and  kills  a  stander-by;  or  where  a  person 
qualifled  to  keep  a  gun  is  shooting  at  a  mark  and  undesign- 
edly kills  a  man,  for  the  act  is  lawful  and  the  effect  is  merely 
accidental.  So,  where  a  parent  is  moderately  correcting  his 
child,  a  master  his  apprentice  or  scholar,  or  an  officer  punish- 
ing a  criminal,  and  happens  to  occasion  his  death,  it  is  only  a 
misadventure ;  for  the  act  of  correction  is  lawful ;  but  if  he 
exceeds  the  bounds  of  moderation,  either  in  the  manner,  the 
instrument  or  the  quantity  of  punishment,  aid  death  ensues, 
it  is  manslaughter  at  least  and,  in  some  cases  (according  to 
the  circumstances)  murder;  for  the  act  of  immoderate  cor- 
rection is  unlawful.  •  •  •  (p.  182).  Likewise  to  whip 
another's  horse,  whereby  he  runs  over  a  child  and  kills  him, 
is  held  to  be  accidental  in  the  rider,  for  he  had  done  nothing 
unlawful ;  but  manslaughter  in  the  person  who  whipped  him. 
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for  the  act  was  a  trespass,  and  at  best  a  piece  of  idleness,  of 
inevitably  dangerous  consequences.  And  in  general,  if  death 
ensues  in  consequence  of  an  idle,  dangerous  and  tmlawful 
sport,  as  shooting  or  casting  stones  in  a  town  •  •  •  in  these 
and  similar  cases  the  slayer  is  guilty  of  manslaughter,  and 
not  misadventure  only,  for  these  are  unlawful  acts."  4 
Blackstone,  Com.  (Cooley's  ed.),  pp.  182,  183. 

It  will  be  observed  that  our  statute  concerning  excusable 
homicide  is  copied  almost  word  for  word  from  Blackstone 's 
definition  of  homicide  by  misadventure,  and  also  that  the 
word  ** unlawful"  as  used  in  these  common-law  definitions 
quoted  from  Blackstone,  includes  not  merely  acts  which  are 
in  themselves  violative  of  some  public  law,  but  also  acts 
amounting  to  mere  civil  trespass ;  and  such  was  the  undoubted 
common-law  acceptance  of  this  term,  as  used  in  the  law  of 
homicide. 

Bishop  says,  "Every  act  of  gross  carelessness,  even  in  the 
performance  of  what  is  legal,  •  •  •  and  every  negligent 
omission  of  a  legal  duty,  whereby  death  ensues,"  is  either 
murder  or  manslaughter  at  common  law.  1  Bishop,  New 
Criminal  Law,  8th  ed.,  sec.  314.  And,  again,  the  same  author 
says  that  the  term  ** unlawful  act"  as  used  in  the  law  relating 
to  manslaughter,  **is  not  restricted  to  what  is  indictable,  but 
it  includes  what  is  contrary  to  or  reprehensible  under  any 
law,  civil  or  criminal."    2  Ibid.,  sec.  642,  par.  2. 

To  the  same  effect,  see  also  1  Archbold,  Criminal  PI.  & 
Prac,  pp.  209,  210,  216,  217,  219 ;  Regina  v.  Marriott,  8  Car. 
&  P.,  425,  433.  And  so  it  was  manslaughter  at  the  common- 
law  where  the  death  of  another  occurs  through  the  defend- 
ant's negligent  use  of  dangerous  agencies.  Wharton  on 
Homicide,  par.  6.  And  the  care  required  to  make  the  killing 
excusable  must  have  been  in  proportion  to  the  danger.  Whar- 
ton on  Homicide,  par.  155.  But  the  neglect,  to  be  "unlaw- 
ful," must  amount  to  an  omission  of  some  legal  duty,  not  a 
mere  neglect  of  a  social  or  moral  duty  only. 

It  must  be  presumed,  as  already  observed,  that  the  legisla- 
ture, in  making  use  of  the  words,  "unlawful,"  "in  an  un- 
lawful manner,"  in  these  statutes,  intended  to  employ  them 
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in  the  same  sense  in  which  they  were  understood  at  commo]l 
law.  And  the  supreme  court  of  this  state  has  treated  those 
sections  of  this  same  act,  which  define  the  crime  of  murder, 
as  declaratory  of  the  common  law;  and  has  cited  aod  relied 
upon  the  common-law  definitions  of  that  crime.  Butler  v. 
People,  125  111.  641,  644,  645.  And,  inferentially  at  least,  it 
has  very  recently  treated  the  section  of  the  criminal  code  de- 
fining justifiable  homicide,  as  declaratory  of  the  common  law. 
Hayner  v.  People,  213  111.  142,  151.  And  in  that  connection 
has  treated  the  word  *' unlawful"  as  including  mere  civil 
trespass,  and  as  being  used  in  the  same  sense  in  the  statutes 
relating  to  murder  as  was  attached  to  it  at  common  law. 
And,  at  common  law,  our  supreme  court  has  said  the  woni 
"imlawful''  includes  civil,  as  well  as  criminal,  wrongs,  and 
trespasses  which  are  not  positively  violative  of  any  statute, 
civil  or  criminal.  Smith  v.  People,  25  111.  17,  24.And,  in  an- 
other case,  the  court  set  off  the  words  ''criminal"  and  "un- 
lawful" against  each  other,  as  of  different  meanings.  Heaps 
V.  Dunham,  95  111.  583,  586. 

It  can  not  be  presumed  that  the  legislature  intended  to 
leave  any  gap  or  hiatus,  on  the  one  hand  between  excusable 
homicide  and  involuntary  manslaughter,  or  on  the  other  hand 
between  manslaughter  and  murder.  The  section  of  the  statute 
defining  excusable  homicide  is,  as  appears  from  the  quotation 
from  Blackstone,  supra,  undoubtedly  declaratory  of  the  com- 
mon law,  and,  as  above  noted,  that  relating  to  murder  has 
been  so  treated  by  our  supreme  court.  Those  sections  of  this 
act  defining  the  two  extremes,  namely,  excusable  homicide  and 
murder,  being  thus  declaratory  of  the  common  law,  it  must 
be  presumed  that  the  sections  of  the  same  act  defining  the 
middle  ground  of  manslaughter  were  likewise  intended  to  be 
declaratory  of  that  law,  unless  the  language  of  the  act  clearly 
forbids  such  presumption.  The  court  will  be  the  more  ready 
to  indulge  this  presumption  in  view  of  the  rule  of  interpre- 
tation above  noticed,  that  a  repeal  of  the  common  law  by  im- 
plication is  not  favored. 

Beading  the  two  sections  as  to  involuntary  homicide,  as 
quoted  above,  together,  it  appears  that  they  practically  fol- 
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low  the  wording  of  Blackstone's  dofinitions  of  that  crime,  with 
only  a  alight  transposition  and  change  of  the  phraseology. 
The  statute  says:  ** Manslaughter  •  •  ♦  must  be  volun- 
^jy  •  •  •  QP  involuntary  in  the  commission  •  •  • 
or  a  lawful  act  without  due  caution  or  circumspection  (sec. 
143).  Involuntary  manslaughter  shall  consist  in  the  killing 
of  a  human  being  without  any  intent  to  do  so,  in  the  com- 
mission of  •  •  •  a  lawful  act  which  probably  might 
produce  such  a  consequence,  in  an  unlawful  manner  (sec.145). 
Blaekstone  says  it  is  manslaughter:  ''Where  a  person  does  an 
act  lawful  in  itself,  but  in  an  unlawful  manner,  and  without 
due  caution  and  circumspection"  (4  Blaekstone,  Com.,  supra, 
p.  192). 

The  phrases  used  both  in  the  statute  and  by  Blaekstone  are 
practically  identical,  and  both  the  statute  and  Blaekstone 
treat  the  terms  "in  an  unlawful  manner"  and  ''without  due 
eaution  and  circumspection"  interchangeably.  In  Blaekstone 
they  are  used  together  in  the  same  sense,  and  in  immediate 
juxtaposition.  In  the  statute  (bearing  in  mind  that  it  must 
be  presumed  that  the  legislature  meant  to  use  the  term  "in- 
voluntary manslaughter"  in  the  same  sense  in  both  sections  of 
the  statute)  they  are  likewise  used  as  convertible  terms.  The 
only  new  clause  introduced  into  the  statute  consists  of  the 
words,  "which  probably  might  produce  such  a  consequence" 
(sec.  145) ;  which  seem  to  be  nothing  more  than  a  positive 
enactment  of  the  established  common-law  rule  that  the  unlaw- 
ful act  or  omission,  charged  against  the  defendants,  must  have 
been  the  proximate  cause  of  the  death. 

It  is  true  that  the  rule  is  stated  to  be:  "A  statute  which 
is  an  entire  revision  of  the  subjc3t  is  negative  and  repeals  the 
eommon-law  with  which  it  is  inconsistent."  26  Ency.  of  Law, 
2d  ed.,  530;  State  v.  Wilson,  43  N.  H.  415,  82  Am.  Dec.  163, 
165;  lU.  &  Mick,  Canal  v.  Chicago,  14  III.  334,  336. 

But  the  supreme  court  of  this  state  has  held  that  the  crim- 
inal code  of  1845  (of  which  our  present  code  of  1874  is  sub- 
stantially a  re-enactment)  was  not  intended  by  the  legislature 
as  a  complete  codification  of  the  criminal  laws  of  this  state; 
and  that  the  common  law  on  that  subject  remains  in  force  in 
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Illinois  except  in  so  far  as  it  is  expressly  repealed  or  changed 
by  a  statute.  Johnson  v.  People,  22  111.  314;  Smith  v.  Peo- 
ple, 25  lU.  17,  25. 

On  the  whole,  I  am  of  the  opinion  that  our  statutes  defining- 
the  crime  of  involuntary  manslaughter  are  substantially  de- 
claratory of  the  commoir  law,  and  I  will  so  hold.  As  a  noces- 
sary  corollary  to  this  holding,  it  follows  that  the  statute  is  to- 
be  construed  as  was  the  rule  by  the  common  law  (26  Ency. 
of  Law,  2d  ed.,  p.  529),  and  that  the  court  may  properly  re- 
sort to  the  common-law  precedents  for  aid  in  determining^ 
whether  the  particular  acts  or  omissions  alleged  in  this  in- 
dictment, fall  within  the  definition  of  the  crime. 

Does  the  indictment  before  us  in  this  case  sufficiently  charge 
the  offense  of  involuntary  manslaughter  within  the  meaning 
of  the  common-law  precedent? 

It  charges,  in  substance,  that  the  defendant  Davis  was  the- 
general  manager  of  the  Iroquois  Theatre  and  building;  that 
defendant  Noonan  was  business  manager  of  said  theatre  and 
building;  and  that  defendant  Cummings  was  the  stage  car- 
penter of  said  theatre;  that  there  were  then  in  effect  valid 
ordinances  of  the  city  of  Chicago,  requiring  that  in  buildingsr 
of  the  class  of  this  theatre,  certain  equipment  shall  be  pro- 
vided •  that  the  equipment  required  by  the  ordinances  was  not 
in  this  theatre,  that  the  defendants,  and  each  of  them,  had 
the  power  and  authority  to  provide  that  equipment  and  neg- 
lected to  do  SO;  that  if  the  equipment  required  by  the  ordi- 
nances  had  been  provided,  the  death  of  the  decedent  would 
not  have  occurred ;  that  thus  the  defendants  negligently  and 
wilfully  caused  the  death  of  the  decedent.  None  of  the  sec- 
tions of  the  ordinances,  set  out  in  the  indictment,  declare 
upon  whom  the  duty  of  furnishing  the  equipment,  thereby 
required,  is  imposed :  and,  in  the  absence  of  such  a  provision 
in  the  ordinance,  it  must  be  presumed  that  it  was  the  inten- 
tion of  the  city  council  to  impose  the  duty  upon  the  owner  or 
lessee  of  the  building.  Arms  v.  Ayer,  192  111.  601,  616.  And 
it  is  not  averred  in  the  indictment  that  either  of  the  defend- 
ants sustained  that  relation  to  the  property. 

The  state's  attorney  in  his  brief  has  quoted  some  other  sec- 
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'tions  of  the  building  ordinance  of  the  city  of  Chicago,  which 
he  contends  should  be  considered  by  the  court  as  showing  that 
the  city  council  intended  to  impose  the  duty  of  furnishing 
this  equipment  upon  the  persons  occupying  the  relation  to  the 
property  which,  it  is  alleged  in  the  indictment,  the  defendants 
occupied  in  this  case ;  and  he  cites  several  decisions  from  the 
courts  of  other  states  to  the  point  that  these  sections  of  the 
ordinance  would  be  admissible  in  evidence  upon  a  trial,  under 
this  indictment,  without  pleading  them.  He  argues,  there- 
fore, that  the  fact — or  the  possibility — of  their  existence 
should  be  considered  by  the  court  in  passing  upon  this  mo- 
tion to  quash  the  indictment. 

None  of  the  cases  cited  sustain  the  state  in  this  contention, 
except  two  of  the  cases  cited  from  Minnesota  {Faber  v.  St. 
Paul,  M.  c&  M.  By,  Co.,  29  Minn.  465,  13  N.  W.  902 ;  Klotz  v. 
Winona,  etc.,  By,  Co.,  68  Minn.  341,  71  N.  W.  257),  both  of 
which  were  civil  actions  to  recover  damages  for  personal  in- 
juries sustained  by  the  plaintiffs.  In  those  cases  the  supreme 
court  of  Minnesota  does  lay  down  the  rule  that,  in  that  state, 
a  city  ordinance  is  admissible  in  evidence  in  an  action  for 
damages  for  personal  injuries,  as  tending  to  prove  negligence 
on  the  part  of  the  defendant  (in  connection  with  proof  that 
it  was  violated  by  the  defendant),  even  though  the  ordinance 
had  not  been  pleaded  by  the  plaintiff.  This  rule  is,  of  course, 
in  direct  opposition  to  the  settled  law  of  this  state,  which  is 
that  the  courts  of  Illinois  do  not  take  judicial  notice  of  city 
ordinances,  and  that  such  ordinances  cannot  be  introduced 
in  evidence  in  support  of  an  averment  of  negligence  in  com- 
mon-law actions,  unless  the  existence  of  the  ordinance  has  been 
properly  pleaded.     Our  supreme  court  has  said: 

**  Courts  do  not  take  judicial  notice  of  an  ordinance  of  an 
incorporated  town  or  city — and,  hence,  when  they  may  be 
material  in  an  action  or  in  the  defense  of  an  action  they  must 
be  specially  pleaded.  •  •  •  The  pleader  was  not  required 
to  set  out  the  ordinance  in  hcec  verba,  but  he  was  required 
at  least  to  set  out  the  substance  of  the  ordinance.  •  •  • 
That  part  of  the  ordinance  relied  upon,  or  all  the  substantial 
parts  of  the  ordinance,  should  be  set  out,  so  that  the  require- 
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ments  of  the  ordinance  may  be  seen  and  known."  lU.  Cen. 
R.  Co.  V.  Ashline,  171  lU.  313,  315,  316. 

And  this  is  believed  to  be  the  usual  rule,  in  almost  all  the 
states  of  the  union.  Neither  of  the  cases  cited  by  the  supreme 
<50urt  of  Minnesota  in  the  Faber  case,  supra,  (29  Minn.  465, 
467,  13  N.  W.  902)  support  the  doctrine  announced  in  that 
case;  and  the  Klotz  case,  siipra  (68  Minn.  341,  71  N.  W.  257), 
was  decided  solely  upon  the  authority  of  the  Paber  case.  The 
-doctrine  of  the  Minnesota  court  is  opposed  to  the  general  cur- 
rent of  authority  on  this  question. 

It  is  familiar  law,  applicable  to  criminal,  as  well  as  civil, 
pleadings,  that  facts  sufficient  to  establish  the  offense  charged 
must  be  set  out  in  the  indictment,  and  that  a  failure  in  this 
respect  cannot  be  aided  by  allegations  of  the  conclusions  of 
the  pleader.  "In  every  indictment,  facts  must  be  averred 
which,  in  the  eye  of  the  law,  constitute  the  charge."  RcMik 
V,  People,  80  111.  App.  40,  43.  It  is  a  fundamental  rule,  both 
of  civil  and  criminal  pleading,  that  facts  and  not  conclusions 
of  law  must  be  averred.     Ibid,  at  pages  43,  44. 

And  this  indictment  must  stand  or  fall  by  the  allegations 
of  fact  appearing  upon  its  face.  It  cannot  be  aided  by  any 
consideration  of  other  matters,  of  which  the  court  cannot  take 
judicial  notice;  and,  if  the  case  were  permitted  to  go  to  trial 
upon  it,  it  could  not  be  aided  by  the  introduction  of  any  evi- 
dence or  proof  of  facts  not  properly  averred  in  the  indictment. 
The  familiar  rule  of  pleading  applies  in  indictments  as  well 
as  to  all  other  common-law  pleadings,  that  ''proofs  without 
allegations  are  as  ineffectual  as  allegations  without  proofs." 
Gunning  v.  People,  189  111.  165,  166. 

The  court  cannot  consider  any  sections  of  the  city  ordi- 
nances except  those  properly  pleaded;  and  under  the  rule  of 
law  announced  by  our  supreme  court  in  the  case  of  Arms  v. 
Ayer,  supra,  192  111.  601,  616,  the  duty  of  providing  the  equip- 
ment required  by  the  ordinances  rested  upon  the  owner  or  les- 
see of  the  building,  and  there  is  no  direct  averment  in  this  in- 
dictment that  that  duty  had  ever  been  assumed  in  any  way  by 
the  defendants  in  this  case,  or  either  of  them.  It  is  not  denied 
by  the  state  that  the  defendants  cannot  be  found  guilty  of 
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manslaughter,  on  acoonnt  of  any  alleged  negligence  in  omitting 
to  perform  any  act,  unless  there  was  a  legal  duty  to  perform 
that  act  directly  imposed  upon  them  by  law — either  statutory, 
or  municipal,  or  by  the  common  law — or  unless  they  had 
voluntarily,  by  contract  or  otherwise,  directly  assumed  the 
duty  of  its  x>erf ormance. 

**It  is  likewise  essential  that  the  party  charged  must  be  ob- 
ligated to  do  what  he  omitted  to  perform,  by  the  terms  of 
some  contract,  by  which  he  is  bound,  or  the  law  must  have  cast 
on  him  the  obligation  of  x>€rf ormance."  Thomas  v.  People r 
2  Colo.  App.  513,  31  Pac.  349,  350. 

Neglect  or  omission,  to  be  '^ unlawful,"  must  be  an  omission 
of  some  legal  duty — ^not  a  mere  neglect  of  a  social  or  moral 
duty.  2  Bishop,  New  Criminal  Law,  8th  ed.,  sees.  642,  644, 
645;  21  Bncy.  of  Law,  2d  ed.,  p.  99  It  is  true  that  *'if  a  man 
takes  uix)n  himself  an  office  requiring  skill  or  care  if  by  his 
ignorance,  carelessness  or  negligence,  he  cause  the  death  of 
another,  he  will  be  guilty  of  manslaughter."  1  Archbold, 
Crim.  PI.  &  Prac.  p.  220  (Pomeroy's  ed.)  p.  665. 

So,  the  case  of  a  mine  foreman  neglecting  his  duty  and  al- 
lowing fire  damp  to  collect,  whereby  a  fatal  accident  happens, 
has  been  held  manslaughter;  and,  likewise,  that  of  an  iron 
founder  who  cast  a  cannon  so  imperfectly  that  it  burst,  with 
fatal  results;  and,  for  like  reasons,  surgeons  and  physicians 
are  similarly  liable  for  gross  carelessness,  whereby  their  pa- 
tients die ;  but  it  is  nowhere  positively  alleged  in  this  indict- 
ment that  these  defendants,  or  either  of  them,  ever  took  upon 
themselves  the  duties  imposed  by  this  city  ordinance  upon  the 
owner  or  lessee  of  the  building.  It  is  averred  that  each  of  the 
defendants  was  empowered  and  vested  with  authority  to  pur- 
chase, procure  and  furnish  each  and  all  of  said  apparatus, 
appliances  and  things  required  by  said  laws  and  ordinances  to 
be  placed  in  and  about  said  building,  and  that  said  defendants 
*'then  and  there  negligently  failed  and  omitted  to  have  in  and 
about  said  building,  said  Iroquois  Theatre,  and  said  stage,  the 
said  matters  and  things  aforesaid,  so  required  by  said  laws 
and  ordinances  of  said  city  of  Chicago  aforesaid,"  and  that 
said  Davis  ''then  and  there  had  and  took  upon  himself  the 
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care,  charge,  management  and  control  of  said  building,  and 
of  said  Iroquois  Theatre,"  and  that  said  Noonan  *'then  and 
there  had  and  took  upon  himself  the  care,  charge,  manage- 
ment and  control  of  the  business  of  said  building,  the  said 
Iroquois  Theatre,"  and  that  said  Cummings  *'then  and  there 
had  and  took  upon  himself,  the  care,  charge,  management  and 
control  of  the  said  stage,  as  stage  carpenter  thereof."  That 
it  was  then  and  there  the  duty  of  said  defendants  to  '*see 
that  the  said  ordinances  and  laws"  were  complied  with,  and 
to  then  and  there  have  in  and  about  said  stage  the  fire  appli- 
ances, apparatus  and  things  aforesaid  mentioned  and  by  said 
laws  and  ordinances  of  said  city  of  Chicago  provided  and  re- 
quired as  aforesaid,  for  the  safety  of  the  said  persons  so  then 
and  there  assembled  as  aforesaid,  to  witness  said  theatrical 
.  performance,  spectacle  and  play. 

But  this  does  not  amount  to  a  direct  and  positive  allega- 
tion that  the  defendants,  or  either  of  them,  had  ever  assumed 
or  taken  upon  themselves  the  duty  imposed,  under  this  ordi- 
nance, upon  the  owner  or  lessee  of  the  building,  to  furnish  this 
equipment.  It  is  not  a  necessary  inference  from  the  aver- 
ment that  the  defendant  Davis  had  taken  upon  himself  the 
"care,  charge,  management  and  control  of  said  building," 
and  that  Noonan  had  taken  upon  himself  the  "care,  charge, 
management  and  control  of  the  business  of  the  building,"  and 
that  Cummings  had  taken  upon  himself  the  "care,  charge, 
management  and  control  of  the  stage,  as  stage  carpenter 
thereof,"  that  the  defendants,  or  either  of  them,  had  taken 
upon  themselves  the  duty  imposed  by  law,  under  the  ordi- 
nances set  forth  in  the  indictment,  of  furnishing  this  equip- 
ment for  the  building.  Non  constat,  but  that  the  defend- 
ants merely  assumed  the  management  and  control  of  the  prop- 
erty as  they  found  it;  and  did  not  by  any  contract  or  agree- 
ment with  the  owner  of  the  building,  or  otherwise,  specifi- 
cally agree  to  attend  to  furnishing  the  articles  or  equipment 
required  by  the  ordinance.  The  words  "maniige  and  control" 
would  not  seem  necessarily,  in  the  absence  of  any  further 
averments,  to  include  a  duty  to*  furnish  equipment  itself,  or 
the  fixtures  of  the  building,  without  a  specific  agreement  to 
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undertake  those  duties.  The  most  that  can  be  said  is  that  it 
might  be  inferred  or  argued  from  these  averments  that  the 
defendants  had  taken  that  duty  upon  themselves.  But  an 
argumentative  averment  of  fact  is  not  sufficient,  in  an  indict- 
ment. The  facts  necessary  to  constitute  the  offense  must  be 
charged  in  direct  and  positive  terms.  Thus,  where,  in  an  in- 
dictment for  bigamy,  it  was  alleged  in  the  indictment  that 
the  defendant,  at  the  time  of  his  second  marriage,  knew  that 
his  first  wife  was  then  living,  it  was  held  by  our  supreme 
court  that  this  was  not  a  positive  or  direct  averment  that  the 
first  wife  was  actually  living  on  that  date ;  and  the  indictment 
was  quashed  for  insufficiency  in  this  respect,  the  court  saying : 

'*  Reliance  is  placed  upon  the  averment  that  the  defendant, 
at  the  time  of  his  second  marriage,  knew  that  his  first  wife 
was  living.  If  this  is  to  be  taken  as  an  allegation  that  his 
former  wife  was  then  living,  it  was  merely  ai^umentative. 
The  allegation  being  that  the  defendant  knew  that  his  former 
wife  was  living,  it  is  sought  to  be  inferred^  by  way  of  argu- 
ment, that  she  must  have  been  in  fact  living,  but  it  is  an  ele- 
mentary rule  of  pleading,  both  civil  and  criminal,  that  allega- 
tions of  fact  in  pleading  should  be  direct  and  positive  and  not 
merely  argumentative  or  inferential."  Prichard  v.  People, 
149  111.  50,  54. 

And  so  also  the  indictment  against  Richard  Gunning, 
formerly  assessor  of  the  town  of  South  Chicago,  was  recently 
held  insufficient  by  the  supreme  court  for  a  similar  reason, 
the  court  saying: 

* '  The  point  is  also  made  that  from  the  allegation  that  Gun- 
ning offered  to  receive  the  alleged  bribe  to  influence  his  offi- 
cial action  as  assessor,  in  reducing  the  assessment  on  the  said 
lot  {id  est,  the  lot  described  in  the  indictment),  it  is  prop- 
erly deducible  that,  as  his  official  action  was  confined  to  the 
assessment  of  property  in  the  town  of  South  Chicago,  the  lot 
must  have  been  situated  in  that  town.  It  is  not  permissible 
in  pleading  to  leave  a  fact  necessary  to  be  averred  to  be  de- 
rived by  inference  from  an  allegation  of  a  mere  conclusion  of 
law.  All  necessary  facts  should  be  pleaded  with  reasonable 
certainty,  and  section  6,  of  division  11,  of  the  criminal  code 
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has  not  dispensed  with  that  rule.'*  GuTming  v.  People,  189 
111.  165,  171. 

So  also  in  the  ease  of  People  v.  Davis,  112  111.  272,  which 
was  an  action  of  debt  to  reeover  delinquent  taxes,  it  was  held 
on  demurrer  that  a  declaration  was  insufficient  in  law  which 
failed  to  state  the  facts  from  which  the  liability  as  a  conclu- 
sion of  law  resulted :  that  the  averment  that  the  property  was 
taxable  at  the  place  in  which  it  was  assessed,  was  the  state- 
ment of  a  conclusion  of  law  and  was  bad  on  demurrer  (at  pp. 
281,  282). 

This  last  mentioned  case  was  cited  with  approval  in  the 
Gunning  case,  supra  (189  111.  171).  The  averment  in  the 
indictment  in  the  case  at  bar  '*that  it  was  then  and  there 
the  duty  of  said  defendants  to  then  and  there  have  in  and 
about  said  stage,"  the  fire  appliances,  apparatus  and  things 
''mentioned  and  by  said  laws  and  ordinances  of  said  city 
of  Chicago  provided  and  required, '*  is  merely  the  conclu- 
sion of  the  pleader  and,  under  the  authorities  last  cited,  is 
wholly  ineffectual 'to  sustain  the  indictment  unless  facts  suf- 
ficient to  warrant  the  conclusion  are  properly  averred.  See 
also  case  of  Ba7ik  v.  People,  80  111.  App.  40,  43,  44,  supra. 

In  my  judgment,  the  indictment  is  not  sufficient  to  sustain 
a  conviction  for  a  violation  of  any  supposed  duty  imposed 
ui)on  the  defendants,  or  either  of  them,  by  the  ordinances  of 
the  city  of  Chicago  as  pleaded.  It  remains  to  consider  whether 
it  s^ifficiently  charges  the  defendants  with  the  crime  of  invol- 
untary  manslaughter,  by  reason  of  their  neglect  of  any  com- 
mon-law duty  resting  upon  them, 

I  have  already  quoted  the  material  averments  of  the  indict- 
ment, as  to  the  duties  charged  to  have  been  assumed  by  the 
defendants  respectively,  and  as  to  their  violation  thereof.  It 
is  nowhere  alleged  in  the  indictment  that  the  equipment,  or 
any  part  of  it,  required  by  the  said  ordinance,  was  reasonably 
necessary  in  buildings  of  that  class,  for  the  protection  of  tli^ 
patrons  of  the  theatre ;  nor  that  such  equipment  was  usually 
or  customarily  furnished ;  nor  are  any  other  facts  directly  or 
positively  averred  tending  to  show  that  it  was  negligence  on 
the  part  of  the  defendants,  or  either  of  them,  aside  from  any 
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requirements  of  the  city  ordinances,  to  fail  to  provide  the 
equipment  which,  it  is  charged,  was  lacking.  It  is  true  that 
it  is  averred  that  if  the  equipment  mentioned  and  which  was 
required  by  the  ordinance,  had  been  furnished  the  fire  could 
have  been  easily  extinguished,  but  this,  again,  if  relied  upon 
as  an  averment  that  this  equipment  was  reasonably  necessary 
to  the  safety  of  the  patrons  of  the  theatre,  is,  at  most,  but  an 
argumentative  or  inferential  statement  thereof,  and,  as  such, 
wholly  insuflScient  under  the  authorities  above  cited  {Prich- 
ard  V,  People,  149  111.  54;  Qunnimg  v.  People,  189  111.  171) ; 
and  again,  in  this  aspect  of  the  case,  as  in  the  other,  the  alle- 
gations of  the  pleader's  mere  conclusion  that  it  was  the  duty 
of  the  defendants  ''to  then  and  there  have  in  and  about  said 
stage,"  the  fire  appliances,  apparatus  and  things  ''mentioned 
and  by  said  laws  and  ordinances  of  said  city  of  Chicago  pro- 
vided and  required,*'  is  wholly  insufiicient  to  supply  the  lack 
of  averment  of  facts.  The  pleader  must  aver  facts,  not 
merely  conclusions,  in  order  to  make  the  indictment  good. 

I  am  constrained  to  the  conclusion  that  the  indictment  does 
not  charge  the  defendants  with  any  offense,  either  by  reason 
of  the  omission  of  any  duty  imposed  upon  them  by  any  ordi- 
nances of  the  city  of  Chicago  averred  in  the  indictment,  nor 
by  reason  of  the  omission  of  any  common-law  duty  resting 
upon  them.  I  am,  therefore,  of  the  opinion  that  the  indict- 
ment is  insufficient  and  the  motion  to  quash  it  should  be  sus- 
tained. 

This  view  of  the  case  renders  it  unnecessary  to  consider  the 
other  questions  raised  by  counsel  upon  the  argument  and  dis- 
cussed in  their  briefs.  It  seems,  however,  proper  to  say  that 
the  question  of  the  effect  of  the  word  "wilfully"  in  that 
part  of  the  indictment  foB  involuntary  manslaughter  alleging 
assault,  which  is  raised  by  counsel  for  the  defendants,  is  to  my 
mind  a  serious  one ;  and  I  also  entertain  grave  doubts  as  to  the 
propriety  of  joining  these  defendants  in  the  same  indictment- 
It  is  not,  however,  necessary  to  discuss  or  consider  these  ques- 
tions at  the  present  time. 

In  view  of  what  has  been  said,  I  believe  that  the  interests 
of  the  public,  and  of  the  prosecution  itself,  will  be  subserved 
16 
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by  quashing  this  indictment.  I  am  convinced  that  no  con- 
viction that  might  be  had  upon  it  could  be  sustained  upon 
review. 

Since  no  statute  of  limitations  runs  against  the  crime  of 
manslaughter,  no  serious  inconvenience  will  be  entailed  upon 
the  people  hj  quashing  this  indictment.  It  would  not,  in 
my  opinion,  be  right  to  permit  a  long  and  expensive  trial  to 
be  had  upon  an  indictment,  the  sufficiency  of  which  is  so 
questionable,  or — rather — ^the  insufficiency  of  which  is  so  un- 
questionable, as  is  that  of  the  indictment  in  the  case  at  bar* 
The  difficulties  and  embarrassments  that  beset  the  state's  at- 
torney in  preparing  an  indictment  in  so  unusual  and  even  ex- 
traordinary a  case  as  this,  are  fully  appreciated.  The  pros- 
ecution has  now,  however,  had  the  benefit  of  its  own  careful 
legal  research  preparatory  to  the  arguments  upon  the  motion 
to  quash  this  indictment,  and  of  the  very  elaborate  and  able 
briefs  prepared  by  counsel  for  the  defendants  and,  with  this 
aid,  will  doubtless  be  in  much  better  position  to  draft  another 
and  legally  sufficient  indictment,  in  case  another  grand  jury 
should  find  that  the  defendants,  or  either  of  them,  or  any 
other  persons,  can  lawfully  be  charged  with  being  criminally 
accountable  for  that  terrible  disaster. 

The  motion,  on  behalf  of  the  defendant  Davis,  to  quash  the 
indictment  is  sustained. 

Green,  J. : — 

Through  tfie  courtesy  of  Judge  Kersten,  and  the  gentlemen 
representing  the  defendant  in  this  case,  I  was  invited  to  be 
present  and  listen  to  the  arguments  on  the  motion  to  quash, 
and  was  advised  at  the  same  time,  that  I  would  be  furnished 
1^  counsel  representing  the  defendants  Noonan  and  Cum- 
mings,  with  printed  briefs,  with  the  understanding  that  in  the 
near  future  I  would  be  able  to  pass  upon  the  motion  to  quash 
in  the  case  of  The  People,  etc.  v.  Noonan  and  Cummings,  un- 
der the  same  indictment,  supposing  that  a  transcript  of  the 
record  in  that  case  would  be  filed  in  Peoria  county,  Illinois, 
but  upon  examination  I  have  ascertained  that  the  transcript 
of  the  record  has  not  been  filed  there. 
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It  seems  to  me  it  would  be  proper,  under  the  circum- 
stances, to  devise  some  means  whereby  the  order  changing  the 
venue  to  Peoria  county  as  to  the  defendants,  Noonan  and 
Cummings,  might  be  vacated,  in  which  event  the  motion  to 
quash  in  their  behalf  could  be  passed  upon  and  determined 
by  Judge  Kersten.  I  will  state  to  counsel  that  I  have  read,  and 
heard  read,  the  opinion  of  Judge  Kersten  in  the  Davis  case 
and  that  I  am  in  full  accord  with  the  views  expressed  by  him 
in  that  opinion.  In  addition  thereto  I  deem  it  proper  to 
state  that  it  is  apparent  to  me  the  indictment  in  this  case  is 
predicated  upon  an  ordinance  of  the  city  of  Chicago  aet  up 
in  Jicec  verba  in  the  indictment,  that  all  of  the  alleged  acts  of 
negligence  charged  against  the  defendants,  and  each  of  them, 
are  manifestly  based  upon  alleged  tieglect  of  duty  on  their 
part  to  comply  with  the  provisions  of  this  ordinance.  I  recall 
one  particular  feature  with  reference  to  the  switch  in  case  of 
fire.  The  ordinance  provides  that  there  shall  be  a  switch 
placed  near  the  ticket  oflSce  and  one  near  the  electrician's 
stand  on  or  near  the  stage,  each  switch  to  then  and  there  have 
a  sign  with  the  words  as  follows,  to- wit:  ''Move  switch  to  left 
in  case  of  fire  to  get  smoke  out  of  building." .  In  my  judg- 
ment all  of  the  alleged  acts  of  negligence  on  the  part  of  these 
defendants,  and  each  of  them,  relate  to,  or  are  connected  di- 
rectly with,  the  provisions  of  this  ordinance. 

The  sole  object  and  purpose  of  pleading  the  ordinance  in 
this  case  is  to  advise  the  court  with  reference  to  the  provis- 
ions thereof  so  far  as  it  relates  to  these  defendants  and  the 
Iroquois  Theatre  building;  and  also,  that  the  court  might  be 
enabled  on  an  inspection  thereof  to  ascertain  what  duties,  if 
any,  devolved  upon  these  defendants,  or  either  of  them  there- 
under. It  certainly  does  not  seem  to  me,  that  the  pleader 
in  this  case  is  warranted  in  the  conclusion  reached  by  him 
under  the  averments  of  this  indictment  as  to  the  alleged  duty 
of  the$e  defendants,  or  either  of  them.  The  court,  upon  a. 
careful  reading  of  this  ordinance,  fails  to  discover  that  it  im- 
poses any  special  duty  upon  all,  or  any,  or  either  of  these  de- 
fendants. It  certainly  is  not  the  duty  of  the  court  to  criticise 
the  indictment,  or  sustain  a  motion  to  quash  the  same,  upon 
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mere  technical  grounds,  and  if  the  indictment  is  to  be  quashed 
it  should  be  by  reason  of  some  substantial  defect.  It  appears 
to  me,  that  the  direct  and  proxifaate  cause  of  this  terrible  dis- 
aster was  not  brought  about,  or  occasioned,  by  reason  of  the 
alleged  fact  that  these  defendants  (even  had  the  duty  de- 
volved upon  them  as  alleged  in  the  indictment)  had  not 
placed  in  said  theatre  building  the  flue  pipe  of  sheet  metal 
construction,  the  automatic  sprinkler  and  other  appliances 
therein  enumerated,  but  the  direct  cause  was  the  fire  itself. 
The  object  and  purpose  of  these  safe-guards  was  to  do  away 
with  the  smoke  in  case  of  fire  and,  at  the  same  time,  provide 
means  for  extinguishing  the  same.  It  is  also  alleged  in  the 
indictment  that  a  certain  lighted  arc  lamp  was  being  operated 
on  the  south  side  of  the  stage  in  said  theatre  during  the  prog- 
ress of  said  theatrical  performance  therein  mentioned,  negli- 
gently and  carelessly  and  without  due  caution  and  circum- 
spection, put,  placed  and  kept  near  a  certain  drapery  which 
was  then  and  there  situated  pn,  in  and  about  said  stage,  by 
reason  of  which  said  putting,  placing  and  keeping  said  arc 
lamp  near  said  drapery,  said  drapery  was  then  and  there 
ignited  and  set  on  fire  by  said  arc  lamp,  which  said  fire  could 
then  and  there  have  been  easily  extinguished  had  there  then 
and  there  been  in  said  building,  and  on  said  stage,  the  fire 
apparatus,  appliances,  etc.,  as  required  by  said  laws  and  ordi- 
nances of  said  city  of  Chicago,  and  which  said  fire  could  then 
and  there  have  been  easily  extinguished  and  put  out  if  there 
had  then  and  there  been  in  said  building,  and  on  said  stage, 
any  portable  fire  extinguishers,  or  hand  fire  pumps,  as  pro- 
vided by  said  ordinances. 

It  will  be  observed  that  there  is  no  averment  in  this  indict- 
ment to  the  effect,  that  these  defendants,  or  either  of  them, 
placed,  or  caused  to  be  placed,  or  exercised,  or  attempted  to 
exercise,  any  control  over  said  arc  lamp;  neither  are  they 
charged  with  negligence  or  lack  of  due  caution  and  eircum- 
spection,  relative  to  said  lamp.  Every  intendment  being 
against  the  pleader,  the  presumption  is,  that  said  arc  lamp  was 
not  placed  there  by  these  defendants  and  that  they  did  not, 
or  either  of  them  exercise,  or  attempt  to  exercise,  any  control 
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over  the  same.  In  my  judgment  the  lack  of  an  averment  of 
this  character  is  fatal  to  this  indictment,  and  if  for  no  other 
reason,  the  indictment,  on  motion  to  quash,  should  not  be  sus- 
tained. 

In  passing,  I  desire  also  to  state,  that  it  is  my  judgment, 
that  there  is  no  privity  between  these  defendants  and  that  a 
motion  to  quash  should  be  sustained  on  the  ground  of  a  mis- 
joinder. I  realize  fully  how  difficult  it  is  to  draw  an  indict- 
ment to  fit  the  facts,  or  the  alleged  facts,  in  this  case.  It  is 
easy  to  find  fault  with  an  indictment  and  yet  more  difficult 
to  draw  it.  So  I  am  inclined  to  hold,  in  addition  to  the  rea- 
sons given  by  Judge  Kersten,  and  for  the  reasons  therein  indi- 
cated, that  these  substantial  objections,  to  this  indictment 
should  be  sustained.  It  does  not  appear  to  me  to  be  proper  at 
this  time  or  place  to  pass  upon  the  motion  to  quash  in  behalf 
of  the  defendant  Noonan  and  Cummings,  but  when  the  case 
properly  comes  before  me  at  Peoria,  I  will  say  frankly  to 
counsel,  that  I  shall  not  hesitate  to  sustain  a  motion  to  quash 
for  the  reasons  herein  indicated. 


{Oriminai  Court  of  Cook  County,) 

Thd  People  of  the  State  of  niinois 

VB. 

William  J.  Davis. 

(January  23,  1906.) 

1.  PnoB  Apparatus — ^Duty  to  PBovmE.  There  is  no  duty  at  common 
law  requiring  the  owner  or  occupant  of  a  building  to  provide 
fire-escapes  and  fire  apparatus. 

^.  Places  or  Amusement — Duty  to  PBovmB  Safe  Flace.  Pro- 
prietors of  places  of  amusement  are  bound  to  provide  a  safe 
place  for  their  patrons  and  to  exercise  reasonable  care  for  their 
safety. 

3.  Duty — Necesstty  of.  Where  there  Is  no  duty  Imposed  either 
by  law  or  contract  upon  a  particular  person  to  do  a  particular 
act,  no  penalty  can  be  Imposed  upon  him  for  its  non-perform- 

1  See  also  People  v.  Davis,  et  al.,  1  111.  C.  C.  217,  for  a  contrary 
decision  on  a  prior  indictment  for  the  same  offense. — ^Ed. 
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ance.    The  duty  must  be  a  plain  one  and  tlie  person  who  must 
perform  it  must  be  specifically  designated. 
4.  Statute*— Obdinancbb — Duty  to   Uphold.     It  is  the  duty  of 
courts  to  so  construe  all  legislative  enactments  as  to  uphold 
their  yalidity  if  it  can  reasonably  be  done. 

6.  Obdinances — ^DuTY  TO  Comply  With.     Although  an  ordinance 

providing  for  the  installation  of  certain  fire  apparatus  in  build- 
ings of  a  certain  class  fails  to  designate  the  person  who  shall 
perform  the  duty,  it  is  a  violation  of  the  ordinance  to  use  and 
occupy  a  building  constructed  in  violation  of  the  law,  without 
complying  with  the  ordinance. 
€.  Obdikanod — ^Invalid,  Whebe  Subjecti  to  Appboval  ov  NoN-orn- 
oiAL  Body.  Where  an  ordinance,  which  provides  that  every 
building  of  a  certain  class  shall  be  equipped  with  a  fire  sprink- 
ler equipment,  makes  the  installation  of  such  equipment  sub- 
ject to  the  approval  of  a  non-official  body,  the  requirement  in 
regard  to  such  approval  is  invalid. 

7.  Sams — ^WnBTHia  Entibb  Obdinance  Invalid.     Where  an  ordi- 

nance is  entire,  and  each  part  has  a  general  influence  over  the 
rest,  and  one  part  of  it  is  void,  the  entire  ordinance  is  void. 
The  void  part  of  the  ordinance  makes  the  whole  ordinance  void 
If  the  void  and  valid  parts  are  so  connected  as  to  be  essential  to 
each  other.  If  the  invalid  part  can  be  separated  from  the  other 
provisions  of  the  law,  and  the  purpose  and  intent  of  the  legis- 
lature remains  plain  and  effective,  the  invalid  part  may  be  dis- 
regarded. 

8.  Same.     The  provision  in  the  ordinance  requiring  the  approval 

of  the  non-offlcial  body  may  be  disregarded  without  Impairing 
in  any  degree  the  purpose  or  usefulness  of  the  law. 

9.  Causa  Proxima  Non  Remota  Spectatub.     It  is  elementary  that 

to  establish  liability  for  the  doing  of  an  unlawful  act,  the 
wrong  must  be  the  direct  and  proximate  cause  of  the  injury. 

10.  Same — >L\nslaughter — Violation    of    Ordinance    ob    Statute. 

The  mere  violation  of  an  ordinance  or  statute  whereby  death 
ensues  does  not  of  itself  subject  the  wrongdoer  to  punishment 
for  manslaughter. 

11.  MANSLAUGHTEa— Commission  of  Unlawful  Act.    A  person  can- 

not be  held  liable  for  the  crime  of  manslaughter  merely  be- 
cause at  the  time  of  the  killing  he  was  engaged  in  an  unlaw- 
ful act,  unless  the  unlawful  act  or  omission  was  in  its  nature 
wrongful  independent  of  statutory  enactment,  or  unless  the 
natural  consequences  of  the  unlawful  act  or  omission  are  dan- 
gerous to  life  or  limb,  or  the  act  is  malum  in  se. 

12.  Pbozimatk  Cause  of  Death — Failure  to  Supply  Fire-escapes. 

Where  an  ordinance  providing  that  theaters  shall  be  supplied 
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with  fire  apparatus  and  equipment  is  not  complied  with,  and 
a  fire  breaks  out  and  death  is  caused,  the  failure  to  comply 
with  such  ordinance  is  the  proximate  cause  of  the  death. 

13.  Nequoencb — Violation  of,  Obdinancb.    The  violation  of  an  or- 

dinance is  prima  fade  evidence  of  negligence. 

14.  Makslaughteb— 'LuE    Caution    and   Cibcumbpbction — Question 

roB  JuBY.  It  is  a  question  for  the  jury  to  determine  whether 
the  defendants  used  due  caution  and  circumspection  in  falllDg^ 
to  equip  a  theater  with  fire  apparatus  and  equipment  as  re- 
quired by  law,  whereby  death  Is  caused. 

Indictment  for  manslaughter.  Motion  of  defendant  to 
quash.    Heard  before  Judge  Marcus  A.  Kavanagh. 

Statement  of  facts. 

The  defendant  was  the  manager  of  the  Iroquois  Theatre  in 
Chicago,  and  president  and  director  of  the  Iroquois  Theater 
Company.  On  December  30,  1903,  a  fire  broke  out  upon  the 
stage  of  the  theatre  among  the  scenery,  and  600  persons  who 
were  witnessing  a  performance  were  suffocated  and  burned. 
The  defendant  was  indicted  for  manslaughter,  for  failure  to 
properly  equip  said  theatre  with  fire  apparatus,  etc.  The  in- 
dictment contained  six  counts.  Counts  1,  2,  3  and  4  are 
based  on  an  alleged  non-compliance  with  certain  ordinances 
of  the  city  of  Chicago.  Counts  5  and  6  are  based  upon  an  al- 
leged^ common-law  duty. 

Count  one  alleges  that  on  December  30,  1903,  there  were 
certain  ordinances  of  the  city  of  Chicago,  defining  and  pre- 
,scribing  the  fire  limits  of  the  city,  classifying  the  buildings 
therein,  and  requiring  buildings  of  Class  V  to  have  a  flue  pipe 
over  the  stage,  with  a  switch  operating  the  dampers  of  the 
same,  and  a  system  of  automatic  sprinklers,  to  be  supplied 
with  water  from  a  tank  above  the  roof,  and  portable  fire  ex- 
tinguishers, axes  and  hooks,  upon  the  stage ;  that  buildings  of 
Class  V  should  employ  an  expert  fireman;  that  the  owners, 
lessees  and  managers  of  every  such  building  should  cause 
a  diagram  of  the  building  to  be  printed  on  programs;  and 
providing  a  penalty  for  a  violation  of  the  provisions  of  the 
ordinance. 

That  the  Iroquois  Theatre  was  planned,  constructed  and 
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built,  and  operated  and  used  for  the  purpose  of  giving  theatri- 
cal performances,  spectacles  and  plays,  and  contained  on  the 
stage  in  said  building  movable  and  stationary  scenery ;  that  the 
building  also  contained  a  large  auditorium  and  assembly  hall, 
with  seats,  and  a  ticket  ofl&ce,  where  tickets  were  sold  for  com- 
pensation ;  that  the  said  building  was  one  of  Class  Y,  and  with- 
in the  fire  limits  as  prescribed  by  the  ordinances ;  that  Davis 
was  president  and  managing  director  of  the  Iroquois  Theatre 
Company,  and  general  manager  of  the  building  for  and  on 
behalf  of  the  Iroquois  Theatre  Company,  and  in  absolute  man- 
agement and  control  of  the  building  with  full  power  and  au- 
thority to  open,  close,  manage,  direct  and  do  all  other  things, 
and  that  he  as  such  president,  director  and  manager  of  the 
Iroquois  Theatre  Company,  and  general  manager  of  the  build- 
ing was  producing,  permitting  to  be  produced,  having  pro- 
duced  and  causing  to  be  produced  a  play  entitled  **Mr.  Blue- 
beard, Jr.;"  that  he  invited  the  public  to  enter  the  building 
and  witness  the  play,  for  compensation;  that  movable  and 
stationary  scenery,  electric  lights,  combustible  draperies,  etc., 
were  used  in  producing  the  play;  that  there  was  among  the 
.scenery,  etc.,  a  fire  which  spread  rapidly  because  of  the  com- 
bustible scenery,  etc.,  and  produced  smoke,  heat,  gas  and 
flame ;  that  the  laws  and  ordinances  aforesaid  required  certain 
apparatus,  equipment,  appliances,  etc.,  and  it  was  the  duty  of 
Davis  &s  president,  director  and  general  manager  of  said  cor- 
poration, and  as  general  manager  of  the  building  and  theatre 
to  so  equip  the  building,  and  Davis  as  such  officer  was  author- 
ized and  empowered  to  thus  equip  the  building,  and  he  un- 
dertook so  to  do ;  that  as  Davis  well  knew,  there  was  not  over 
said  stage  a  flue  pipe,  extending  not  less  than  15  feet  above  the 
roof,  and  not  a  flue  pipe  having  an  area  not  less  than  one- 
thirtieth  of  the  area  of  the  stage,  and  not  flue  dampers,  and 
not  a  switch,  etc.,  and  not  a  system  of  automatic  sprinklers 
supplied  with  water  from  a  tank  located  not  less  than  twenty 
feet  above  the  building,  and  not  sprinklers  above  and  below 
the  stage,  and  not  on  stage  or  in  fly  galleries  or  any  place  in 
the  building  portable  extinguishers,  hand  fire  pumps,  fire  de- 
partment axes  and  not  fire-hooks  on  each  tier  of  floor  of  stage 
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or  building;  and  that  Davis  did  negligently  fail  and  omit  to 
have  in  and  about  said  building  or  theatre  or  on  the  stage  the 
matters  aforesaid  required  by  the  laws  and  ordinances  of 
Chicago.  That  one  Viva  R.  Jackson  was  among  the  persons 
assembled  in  said  theatre  to  witness  said  play,  etc.,  and  that 
on  December  30,  1903,  Davis,  while  being,  and  as  the  .presi- 
dent, director  and  general  manager  of  the  Iroquois  Theatre 
Company,  and  the  manager  of  the  said  building  and  theatre 
for  and  on  behalf  of  said  company,  and  as  manager  of  said 
stage  and  building  and  theatre,  and  in  possession  and  manage- 
ment and  control  of  said  theatre,  building  and  stage,  did  un- 
lawfully, negligently  and  feloniously  and  without  due  caution 
and  circumspection  make  an  assault,  in  and  upon  said  Jack- 
son while  within  said  theatre  and  witnessing  the  play;  that 
the  fire  could  have  been  extinguished,  etc.,  had  there  been  fire 
extinguishers,  fire  pumps,  automatic  sprinklers,  fire  hooks 
and  axes  in  the  theatre  as  required  by  the  ordinances,  and  by 
reason  of  the  lack  of  these,  the  fire  was  not  and  could  not  be 
put  out;  that  by  reason  of  the  lack  of  flue  dampers  and 
switches,  etc.,  the  fire  was  not  and  could  not  be  confined  to  the 
stage,  and  by  reason  of  the  laek  of  sprinklers  and  tank  the 
fire  was  not  and  could  not  be  extinguished,  nor  could  the 
smoke,  flame,  etc.,  go  off  through  the  roof  over  the  stage,  and 
that  Davis  by  not  providing  the  things  aforesaid  as  required 
by  the  ordinances  did  unlawfully,  negligently  and  feloniously 
cause  a  large  amount  of  fire,  heat,  smoke,  gas  and  flame  to 
issue,  pour  and  go  over  the  stage  and  over,  against  and  upon 
the  persons  assembled  in  the  theatre,  and  by  reason  of  the 
smoke,  etc.,  so  issued  and  thrown  over  and  upon  her,  the  said 
Jackson  was  mortally  burned  and  asphyxiated,  suffocated, 
strangled  and  choked  and  did  die  on  December  30,  1903, 
which  was  then  and  there  caused  by  the  negligence  of  Davis 
in  not  seeing  that  there  were  provided  the  things  required 
by  the  ordinance  and  that  by  then  and  there  not  using  due 
caution  and  circumspection  while  being  engaged  in  his  lawful 
business  as  aforesaid,  and  that  Davis  did  negligently,  unlaw- 
fully and  feloniously  kill  and  slay  said  Jackson  contrary  to  the 
statute  and  against  the  peace  and  dignity,  etc. 
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The  second  count  is  substantially  similar  to  the  first  count 
and  is  predicated  on  the  same  ordinances.  Davis  is  charged 
as  president,  director  and  manager  of  said  corporation  and 
as  manager  and  agent  of  said  building  and  theatre. 

The  third  count  is  also  similar,  except  that  Davis  is  charged 
as  owner  and  occupant  of  the  theatre. 

The  fourth  count  alleges  that  on  December  30, 1903,  in  Chi- 
cago, etc.,  a  certain  building  called  the  Iroquois  Theatre  was 
opened  and  used  for  the  purpose  of  producing  a  theatrical 
I)erformance,  spectacle  and  play  designated  as  '*Mr.  Blue- 
beard, Jr./'  that  said  building  had  been  planned,  constructed 
and  erected  for  the  purpose  of  producing  and  giving  therein 
and  in  the  Iroquois  Theatre  located  in  said  building,  certain 
theatrical  performances,  etc.,  and  that  in  said  Iroquois  The- 
atre in  said  building  there  was  a  stage  erected  for  the  purpose 
of  therein  producing  plays,  etc.,  the  plays,  etc.,  aforesaid; 
that  there  was  in  said  building  a  large  number  of  seats  for 
the  seating  of  persons  there  congregated  to  witness  the  afore- 
said theatrical  performance,  and  that  there  was  in  said  build- 
ing a  ticket  office  where  tickets  were  sold  for  compensation  to 
persons  to  attend  the  certain  performance  aforesaid,  and  that 
said  building  was  used  as  an  assembly  hall  for  large  gather- 
ings of  people,  and  that  there  was  in  said  building  and  on 
said  stage  movable  scenery,  which  was  used  for  producing^ 
the  play  aforesaid;  that  said  building  and  theatre  was  sit- 
uated within  and  in  the  fire  limits  of  the  city  of  Chicago,  and 
was  a  building  of  class  five  within  said  ordinances,  herein- 
after set  forth.  That  Davis  was  engaged  in  a  certain  lawful 
business  and  act,  the  business  and  act  of  managing  generally 
said  building  and  said  Iroquois  Theatre  therein,  and  was  the 
general  manager  of  said  building;  that  there  was  a  law  and 
ordinance  of  said  city,  duly  passed,  adopted  and  promulgated 
by  the  city  council  and  mayor  which  was  a  valid  law  pre- 
scribing and  defining  the  fire  limits  of  said  city,  which  ordi- 
nance is  set  out  in  the  indictment. 

That  Davis  as  manager  of  said  building  and  theatre  was  em- 
powered, authorized  and  invested  by  the  owners  of  said  build- 
ing to  procure  and  furnish  the  apparatus,  etc.,  required  by 
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said  laws  and  ordinances;  that  Davis  as  general  manager  of 
said  building  did  undertake  and  assume  the  duty  to  furnish, 
supply  and  equip  said  building,  theatre  and  stage  with  the 
apparatus,  etc.,  required  by  said  laws  and  ordinances;  that 
Davis  as  the  general  manager  of  said  building  and  theatre 
was  empowered,  authorized  and  directed  to  open  and  close 
said  theatre  and  to  provide  the  things  required  by  said  ordi- 
nances; that  there  was  not  then  and  there  the  things  required 
by  said  ordinances. 

That  Davis  was  in  charge,  management  and  control  of  said 
building  for  and  on  behalf  of  the  owner  thereof,  and  had 
taken  upon  himself  the  care,  charge,  management  and  control 
of  said  building  and  theatre  and  the  duty  of  providing  the 
things  required  by  said  ordinances;  that  it  was  the  duty  of 
Davis  to  use  due  caution  and  circumspection  for  the  safety 
of  the  persons  and  lives  of  the  persons  there  congregated,  and 
to  have  about  said  building  the  things  required  as  aforesaid; 
that  one  Jackson  was  one  of  the  persons  assembled  therein  to 
witness  said  performance;  that  a  certain  lighted  arc  lamp 
being  operarted  on  the  south  side  of  the  stage  during  the 
progress  of  the  play  aforesaid,  was  put,  placed  and  kept  near 
a  certain  drapery  on  the  stage,  by  reason  of  which  the  dra- 
pery was  ignited,  and  which  fire  could  have  been  easily  ex- 
tinguished if  there  had  been  in  said  building  and  on  said 
stage  the  appliances,  etc.,  required  by  said  ordinances,  and 
fire  extinguishers,  and  hand  pumps ;  that  by  reason  of  the  lack 
of  extinguishers  and  pumps,  as  aforesaid,  and  the  apparatus 
required  by  the  ordinances,  said  fire  was  not  and  could  not 
be  put  out;  that  by  reason  of  the  fire  being  in  said  drapery 
and  a  large  amount  of  combustible  material  and  scenery  be- 
ing on  said  stage,  as  Davis  well  knew,  and  being  ignited, 
causing  a  large  amount  of  fire,  smoke,  heat,  gas  and  flame  to 
be  upon,  etc.,  said  stage  and  that  by  reason  of  the  lack  of  flue, 
dampers  and  switches  the  fire,  etc.  did  not  and  could  not  go 
through  the  roof  of  said  stage,  and  could  not  be  and  was  not 
confined  to  the  stage,  and  by  reason  of  lack  of  sprinklers  and 
tank  required  by  ordinances,  the  fire,  heat  and  flame  on  the 
stage  could  not  be  put  out,  and  the  grand  jurors  present  thnt 
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had  there  been  flue,  dampers  and  switches,  as  aforesaid,  a 
large  amount  of  fire,  etc.,  could  and  would  have  gone  through 
the  roof  over  the  stage,  and  could  and  would  have  been  con- 
fined to  the  stage;  and  if  there  had  been  sprinkler  and  tank 
as  aforesaid  the  flames,  etc.,  could  have  been  extinguished 
and  put  out  by  the  same;  that  by  reason  of  lack  of  appli- 
ances required  by  ordinances,  the  fire,  etc.,  was  not  thrown 
oflf  through  the  roof  over  said  stage  and  was  not  put  out  and 
was  not  confined  to  said  stage. 

That  Davis  by  his  negligence  in  not  providing  and  in  not 
seeing  provided  the  appliances,  etc.,  required  by  ordinances, 
and  by  being  engaged  in  his  lawful  business  and  act  without 
the  due  caution  and  circumspection  which  was  his  duty  then 
to  use,  did  unlawfully,  negligently  and  feloniously  cause  fire, 
smoke,  heat,  gas  and  flame  to  issue,  pour  and  go  from  said 
stage  to,  towards,  against  and  upon  the  persons  assembled, 
and  upon  said  Jackson  who  was  then  and  there  mortally 
burned,  etc.  and  did  die ;  that  said  death  was  caused  by  said 
negligence  of  Davis  in  not  providing  and  seeing  provided  the 
apparatus,  appliances  and  things  aforesaid  for  the  protection 
of  the  life  of  said  Jackson,  and  by  his  not  using  due  caution 
and  circumspection,  while  engaged  in  his  lawful  business  and 
act.  And  so  Davis  did  slay,  and  kill,  etc.,  contrary  to  the 
statute,  etc. 

Count  five  alleges  that  on  December  30,  1903,  the  Iroquois 
Theatre  Company,  a  corporation,  was  the  owner  and  occu- 
pant of  a  certain  building  and  theatre  before  then  created, 
constructed  and  built  by  the  corporation;  that  there  was  a 
large  amount  of  movable  scenery  on  the  stage  and  a  large 
amount  of  curtains,  etc.,  used  in  the  production  of  plays,  a 
large  number  of  'lights,"  and  appliances  and  equipments  of 
combustible  material ;  that  a  certain  play  was  being  produced 
during  which  production  there  was  used,  changed,  raised,  low- 
ered, etc.,  the  said  lights,  scenery,  etc. ;  that  a  large  number  of 
persons  were  assembled  in  said  theatre;  that  Davis  was  then 
and  there  ''the  president  and  director  and  general  manager" 
and  the  "general  manager"  of  said  building  on  behalf  of  the 
corporation;  that  Davis  was  *Mn  c^re,  possession,  management 
and  control  of  said  building  and  theatre"  for  and  on  behalf 
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of  said  corporation;  that  Davis  had  before  then  been  "presi- 
denty  general  manager  and  director"  of  said  company  at  and 
during  the  period  of  construction,  etc.,  and  was  in  control 
and  management  of  its  erection,  equipment,  etc.,  for  said  cor- 
X>oration;  that  said  theatre  was  not  wholly  completed  and 
equipped;  that  Davis  opened  said  building  and  theatre  as  a 
public  place  of  amusement,  etc.,  and  invited  the  public  to  en- 
ter for  compensation  to  witness  the  production,  etc. ;  that  Da- 
vis was  producing,  causing  and  permitting  to  be  produced 
and  given  the  said  play,  etc. ;  that  Davis  was  empowered  and 
authorized  by  said  corporation  to  provide  for  the  safety  of 
the  lives  of  said  spectators ;  that  Davis  on  behalf  of  said  cor- 
poration undertook  to  provide  for  their  safety;  that  it  was 
the  duty  of  Davis  to  use  '*due  caution  and  circumspection" 
for  the  safety,  etc.,  and  to  provide  a  safe  place  for  the  per- 
sons assembled ;  that  one  Jackson  was  present  witnessing  said 
play  at  the  invitation  of  Davis ;  that  it  was  the  duty  of  Davis 
to  use  due  caution  and  circumspection  to  provide  for  the 
safety  of  the  life  and  person  of  the  said  Jackson  and  to  pro- 
vide a  safe  place  to  witness  said  play;  that  because  of  the- 
large  amount  of  movable  scenery,  drapery,  lights  and  wires, 
and  of  the  changing  of  the  same,  there  was  imminent  danger 
of  fire  by  reason  of  the  likelihood  of  the  scenery,  etc.,  being 
brought  in  contact  with  said  lights  and  being  ignited  by  the 
same,  all  of  which  Davis  knew  or  ought  to  have  known;  that 
it  was  Davis'  duty  to  use  due  caution  and  circumspection  to 
provide  against  fire  and  to  use  due  caution  and  circumspec- 
tion in  providing  equipment,  appliances  and  apparatus  for 
the  purpose  of  extinguishing  any  fire  which  might  occur  and 
which  was  then  and  there  probable;  that  it  was  the  duty  of 
Davis  to  use  a  high  degree  of  care  in  providing  apparatus, 
appliances  and  equipment  and  things  to  then  and  there  ex- 
tinguish any  fire  which  might  occur;  that  there  was  not  then 
and  there  sufficient  apparatus,  etc.,  with  which  to  extinguish 
or  put  out  a  fire  which  Davis  knew ;  that  Davis  while  so  hav- 
ing the  care,  charge,  management  and  control,  upon  said 
Jackson,  while  witnessing  said  play,  did  unlawfully,  negli- 
gently, feloniously  and  without  due  caution  and  circimispec- 
tion  make  an  assault,  and  that  a  certain  light  was  brought 
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in  contact  with  a  certain  drapery  which  became  ignited;  that 
.said  fire  coold  have  been  easily  extinguished  and  pnt  out  had 
there  been  in  said  building,  theatre  and  stage  any  fire  appa- 
ratus, appliances,  equipment  or  things  provided  for  that  pur* 
pose,  but  that  by  reason  of  the  absence  and  the  lack  of  any 
such  apparatus,  appliances,  equipment  or  things,  said  fire  was 
not  and  could  not  be  extinguished  and  put  out,  and  that  by 
reason  of  said  fire  the  scenery,  etc.,  ignited,  which  Davis  knew 
was  probable  in  case  of  a  fire;  that  by  reason  of  said  fire  a 
large  amount  of  smoke,  etc.,  was  caused  to  be  around  said 
stage,  etc.;  that  by  reason  of  the  absence  of  any  apparatus, 
etc.,  the  said  fire,  etc.,  was  not  extinguished,  and  could  not 
be  confined  to  said  stage,  as  could  have  been  done  had  such 
apparatus,  etc.,  been  provided;  that  said  Davis  by  his  negli- 
gence in  not  providiiicr  and  in  not  seeing  that  the  said  appa- 
ratus, etc.,  was  not  in  said  theatre,  etc.,  and  by  being  engaged 
in  the  said  business  ^nd  act  of  so  managing,  running  and 
^operating  said  building,  etc.,  without  due  caution,  etc.,  as  it 
was  his  duty,  did  unlawfully,  etc.,  cause  a  large  amount  of 
smoke,  etc.,  to  pour  from  said  stage  upon  the  said  Jackson, 
and  by  reason  thereof  death  was  caused ;  that  said  death  was 
caused  by  the  neglect  of  Davis  by  not  providing  for  and  not 
seeing  that  there  was  provided  th^  necessary  apparatus,  etc., 
for  the  protection  of  Jackson  against  death  by  fire  and  by  his 
not  using  due  caution,  etc.,  for  the  safety  of  the  life,  etc.,  of 
the  said  Jackson ;  that  the  said  Davis  did  negligently,  feloni- 
ously and  unlawfully  kill  and  slay  contrary  to  the  statute. 

The  sixth  count  is  substantially  similar  to  the  fifth  count. 

A  motion  to  quash  the  indictment  was  made,  and  the  mo- 
tion wa*s  overruled  as  to  the  first  four  counts  and  sustained 
as  to  counts  five  and  six. 

John  J.  Heahjy  state's  attorney,  and  E.  C.  Lindlcy,  assistant 
state's  attorney,  for  the  people. 

Levy  Mayer,  for  defendant. 

Kavanagii,  J.: — 

The  fl  -^  •'  <^'^nt  moves  to  qnn«jh  severally  the  six  counts  of  an 
indictment  against  him  in  each  of  which  is  charged  the  statu- 
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tory  crimes  of  manslaughter.  The  first  four  of  these  counts 
are  bottomed  upon  a  fire  ordinance  of  the  city  of  Chicago, 
which  prescribes  certain  fire  limits  and  regulates  the  kinds 
of  buildings  to  be  therein  erected  and  the  manner  of  their 
use.  For  convenience  of  reference  the  buildings  within  the 
fire  limits  are  divided  into  classes,  as  follows: 

Class  I.  In  this  class  shall  be  included  all  buildings  de- 
voted to  the  sale,  storage  or  manufacture  of  merchandise,  and 
all  stables  over  500  square  feet  area. 

Class  II.  This  class  shall  embrace  all  buildings  used  as 
residences  for  three  or  more  families,  all  hotels,  all  boarding 
or  lodging  houses  occupied  by  twenty-five  or  more  persons, 
and  all  office  buildings. 

Class  III.  This  class  shall  embrace  all  buildings  used  as 
residences  for  one  or  two  families  or  for  less  than  twenty-five 
persons,  and  stables  under  500  square  feet  area. 

Classes  IV  and  V.  These  shall  include  all  buildings  used 
as  assembly  halls  for  large  gatherings  of  people,  whether  for 
purposes  of  worship,  instruction  or  entertainment. 

Buildings  of  Class  IV  embrace  all  buildings  in  which  no 
movable  scenery  is  used  upon  the  stage  thereof.  Class  V  em- 
braces all  buildings  in  which  movable  scenery  is  used. 

In  this  controversy  we  are  only  concerned  with  Classes  IV 
and  V.  Concerning  these  two  classes  the  ordinance  further 
provides :  ^  . 

"There  shall  be  over  the  stage  of  every  building  of  Class  V 
a  fine  pipe  of  sheet  metal  construction,  extending  not  less 
than  fifteen  (15)  feet  above  the  highest  part  of  the  roof  over 
the  stage  of  said  building — flue  shall  have  an  area  of  at  least 
one- thirtieth  of  the  total  area  of  the  stage.  The  dampers  for 
flue  shall  be  made  of  metal  and  opened  by  a  close  circuit  bat- 
tery ;  a  switch  to  be  placed  in  the  ticket  oflice  and  one  placed 
near  the  electrician's  station  on  the  stage,  each  to  have  a  sign 
and  these  words  printed  on  it:  'Move  switch  to  left  in  case 
of  fire  to  get  smoke  out  of  building'  (sec.  184). 

"In  every  building  of  Class  V  a  system  of  automatic 
sprinklers  to  be  supplied  with  water  from  a  tank  located  not 
less  than  twenty  feet  above  the  highest  part  of  roof  of  build- 
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ing.  Sprinklers  shall  be  placed  above  and  below  the  stage; 
also  in  paint  room,  store  room,  property  room  and  dressing 
rooms,  if  they  are  in  or  connected  with  Class  V  building,  and 
not  separated  by  approved  double  iron  doors.  Tank  not  to  be 
connected  to  stand  pipe  and  ladder  systems,  but  to  have  sep- 
arate pipe  for  filling  from  fire  pump,  and  a  3-inch  pipe  ex- 
tending from  tank  to  outside  of  building,  with  Siamese  con- 
nections for  fire  department  use.  The  entire  sprinkler  equip- 
ment to  be  approved  by  the  commissioner  of  buildings,  fire 
marshal  and  the  board  of  underwriters  of  Chicago  (sec.  185). 

'*In  buildings  of  Class  V  and  also  of  Class  IV  where  sta- 
tionary scenery  is  used,  there  shall  always  be  kept  for  use 
portable  fire  extinguishers  or  hand  fire  pumps,  on  and  under 
the  stage;  in  fly  gallery  and  in  rigging  loft,  also  at  least 
four  (4)  fire  department  axes,  two  twenty-five  (25)  feet 
hooks,  two  (2)  fifteen  feet  hooks,  two  (2)  ten  (10)  feet 
hooks,  on  each  tier  or  floor  of  the  stage,  all  subject  to  the  ap- 
proval of  the  fire  marshal  (sec.  188). 

**  Every  portion  of  any  building  of  Class  IV  and  V  de- 
voted to  the  uses  or  accommodation  of  the  public,  also  all  out- 
lets leading  to  the  streets,  and  including  the  open  courts  and 
corridors,  stairways  and  exite  shall  be  well  and  properly 
lighted  during  every  performance,  and  the  same  shall  remain 
lighted  until  the  entire  audience  has  left  the  premises  (sec. 
192). . 

**It  shall  be  the  duty  of  the  owner,  lessee  or  manager  of 
ever>'  building  of  Classes  IV  and  V  during  the  performance  of 
which  programs  are  issued,  to  cause  a  diagram  showing  the 
exits  of  such  building  to  be  printed  on  such  programs  (sec. 
186). 

'*Any  person,  firm,  company  or  corporation  who  violates, 
disobeys,  omits,  neglects  or  refuses  to  comply  with,  or  who 
resists  or  opposes  the  execution  of  any  of  the  provisions  of 
this  ordinance,  shall  be  subject  to  a  fine  of  not  less  than  $25 
nor  more  than  $200;  and  every  such  person,  firm,  company  or 
corporation  shall  be  deemed  guilty  of  a  separate  oflfense  for 
every  day  such  violation,  disobedience,  omission,  neglect  or 
refusal  shall  continue,  and  shall  be  subject  to  the  penalty 
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imposed  by  this  section  for  each  and  every  separate  offense; 
and  any  builder  or  contractor  who  shall  construct  any  build- 
ing in  violation  of  any  of  the  provisions  of  this  ordinance,  and 
any  architect  designing  or  having  charge  of  such  building 
who  shall  permit  it  to  be  so  constructed,  shall  be  liable  to  the 
penalties  provided  and  imposed  by  this  section*'  (sec.  216). 

The  indictment  then  chaises  that  there  was  a  certain  build- 
ing and  theatre  known  as  the  Iroquois  Theatre  used  then  and 
there  for  the  purpose  of  producing  theatrical  performances, 
to  which  the  public  were  invited  and  for  which  an  admission 
was  charged ;  and  that  there  was  in  this  theatre  movable  scen- 
ery, and  that  there  was  at  the  same  time  stationary  scenery, 
thus  bringing  the  building  within  Glasses  lY  and  Y;  that 
there  were  also  a  large  number  of  curtains,  draperies  and 
borders  and  drops  upon  the  stage  of  the  theatre  in  close  prox- 
imity to  a  great  number  of  lights,  thus  creating  a  danger  of 
fire. 

The  indictment  charges  that  the  building  was  owned  and  in 
the  possession  of  the  Iroquois  Theatre  Company,  a  corpora- 
tion, and  that  the  defendant,  William  J.  Davis,  was  president 
of  the  company,  and  the  managing  director  thereof,  and  also 
the  general  manager  of  the  building  and  theatre  for  this  com- 
pany; again  it  is  charged  that  he  himself  was  the  owner  of 
the  building;  that  he  was  in  absolute  management  and  con- 
trol of  the  building  and  theatre  with  full  power  to  open,  close^ 
manage,  direct  and  do  all  other  things  with  the  said  building 
as  he  then  and  there  might  determine;  and  that  he  for  the 
corporation  was  producing  and  permitting  to  be  produced  on 
behalf  of  the  corporation  a  certain  play ;  and  that  on  the  30th 
day  of  December,  1903,  there  was  assembled  to  witness  this 
play  a  great  number  of  persons,  to>wit:  eighteen  hundred 
in  response  to  the  invitation  of  said  William  J.  Davis,  and 
that  there  occurred  a  fire  in  this  theatre  which  produced  a 
large  amount  of  smoke  and  heat  and  gas  and  flame ;  and  that 
it  was  the  duty  of  the  said  William  J.  Davis  to  use  due  cau- 
tion and  circumspection  in  equipping,  providing  and  supply- 
ing the  building  with  equipment  and  apparatus  required  by 
the  ordinances  of  the  city  of  Chicago. 

17 
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The  indictment  farther  charges  that  the  defendant  failed 
in  this  duty  in  that  he  neglected  to  provide,  first,  the  flue  pipe 
and  its  equipment,  as  above  described;  second,  automatic 
sprinklers  and  their  accessories,  as  called  for  in  the  ordinance, 
and  third,  the  portable  extinguishers  or  fire  pumps  and  the 
other  hand  apparatus  required  by  the  ordinance. 

The  indictment  goes  on  to  declares  that  one  Viva  B.  Jack- 
son was  in  the  audience  so  assembled  and  that  by  reason  of 
this  failure  upon  the  part  of  the  said  William  J.  Davis,  Viva 
B.  Jackson  was  suffocated  and  burned  to  death,  and  that  if 
William  J.  Davis  had  fulfilled  the  requirements  of  the  ordi- 
nance as  above  set  forth,  that  the  life  of  Viva  R.  Jackson 
would  have  been  saved,  the  fire  would  have  been  extinguished 
and  the  gas  and  fiame  and  the  smoke  would  have  escaped 
through  the  roof  of  said  building. 

The  second,  third  and  fourth  counts  of  the  indictment  sub- 
stantially follow  the  first  count;  the  only  material  difference 
so  far  as  the  discussion  of  this  question  is  concerned  being 
in  the  relations  borne  by  the  defendant  to  the  theatre  and  to 
the  Iroquois  Company. 

He  is  charged  in  the  second  count  in  addition  to  the  other 
relations  set  forth  in  the  first  count,  with  being  the  agent  of 
the  building  and  theatre.  He  is  charged  in  the  third  count 
with  being  the  owner  and  occupant  of  the  building  and  the- 
atre, and  in  the  fourth  count  with  managing  generally  the 
building  of  the  Iroquois  Theatre. 

The  fifth  and  sixth  counts,  called  in  argument  for  conveni- 
ence of  description  common-law  counts,  charge  the  defend- 
ant  with  being  the  president,  director  and  general  manager  of 
the  Iroquois  Theatre  Company  and  general  manager  of  the 
building;  that  he  was  in  the  possession,  management  and  con- 
trol of  the  building.  It  chained  that  Davis  was  producing  a 
play  in  the  theatre  and  that  it  was  then  and  there  his  duty 
to  use  due  caution  and  circumspection  for  the  safety  of  the 
audience ;  that  because  of  the  large  amount  of  movable  scen- 
ery, drapery,  lights  and  wire  and  of  the  changing  of  the  same 
there  was  imminent  danger  of  fire  by  reason  of  the  likelihood 
of  the  scenery  and  materials  being  brought  into  contact  with 
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the  lights  and  being  ignited,  all  of  which  Davis  knew  or 
should  have  known;  and  that  there  was  not  then  and  there 
sufficient  apparatus  to  extinguish  or  p^t  out  a  fire,  a  failure 
which  the  defendant  knew,  and  that  he  failed  to  furnish  such 
apparatus,  and  by  reason  of  such  failure  Viva  B.  Jackson 
was  killed. 

These  last  counts  proceed  solely  upon  the  theory  that  it 
was  the  duty  of  the  defendant  to  provide,  irrespective  of  the 
ordinance,  fire  escapes  and  apparatus  for  the  putting  out  of 
a  fire.  For  the  purposes  of  expediency  in  presentation  we 
may  dispose  of  the  objections  to  these  last  two  counts  at  this 
time. 

The  supreme  court  of  Illinois  in  the  case  of  Landgraf  v. 
Kuh,  188  HI.  484,  says:  *'The  duty  of  providing  fire-escapes 
did  not  exist  at  common  law,  but  has  its  origin  and  measure 
in  the  statute,  requiring  that  such  fire-escapes  be  placed  upon 
buildings." 

In  Arms  v.  AyeVy  192  111.  601,  our  court  says:  **It  is  equally 
well  settled  that  at  common  law  there  was  no  liability  im- 
posed upon  the  owner  of  a  building  to  provide  fire-escapes 
or  other  means  of  exit  in  case  of  fire,  as  a  general  rule,  and 
that  for  this  reason,  as  well  as  because  of  the  penal  character 
of  the  act,  it  must  be  strictly  construed.'* 

Outside  of  our  own  state  there  seems  a  practical  uniformity 
of  decision  upon  the  question.  Opinions  to  the  same  effect 
are  found  in  Pauley  v.  S.  O,  L.  Co,,  131  N.  Y.  90,  29  N.  E. 
999;  nuda  v.  American  Glucose  Co.,  154  N.  Y.  474,  48  N.  E. 
897 ;  Schmahreid  v.  White,  97  Tenn.  36,  36  S.  W.  393 ;  Janes 
V.  Oranite  Mills,  126  Mass.  84;  Kecley  v.  0 'Conner,  106  Pa. 
St.  321.    . 

In  Jones  v.  Granite  Mills,  the  court  says:  "The  narrow 
question  is  presented  whether  a  master  is  required  by  the 
common  law  so  to  construct  the  mill,  or  so  to  arrange  the 
place  where  his  servants  work,  that  they  shall  be  protected 
from  the  consequences  of  a  casualty  for  which  he  is  not  re- 
sponsible. We  know  of  no  principle  of  law  by  which  a  per- 
son is  liable  in  an  action  of  tort  for  mere  non-feasance  by 
reason  of  his  neglect  to  provide  means  to  obviate  or  ameliorate 
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the  ooQsequences  of  the  act  of  God,  or  mere  accident^  or  the 
negligence  or  misconduct  of  one  for  whose  acts  towards  the 
party  suffering  he  is  not  responsible.  •  •  .  •  It  is  no  part 
of  the  contract  of  employment  between  master  and  servant  so 
to  construct  a  building  or  place  where  the  servants  work  that 
all  can  escape  in  case  of  fire  with  safety,  notwithstanding  the 
panic  and  confusion  attending  such  a  catastrophe.  No  case 
has  been  cited  where  an  employer  has  been  held  responsible 
for  not  providing  such  means  of  escape.  The  construction 
and  arrangement  of  manufactories  and  places  where  large 
numbers  of  persons  are  employed,  may  be  proper  subjects  of 
legislative  action,  and  such  an  act  has  been  passed  since  this 
catastrophe." 

It  is  true  that  at  common  law  independent  of  statutory  en- 
actment,  proprietors  of  places  of  amusement  owe  a  duty  to 
exercise  reasonable  care  for  the  safety  of  those  rightfully 
upon  their  premises,  but  under  the  above  authorities  that  this 
foresight  is  required  to  extend  to  the  erection  of  fire  escapes 
and  the  provisions  of  apparatus  for  the  extingui:shment  of 
fires,  I  do  not  thii3ic  well  established,  and  therefore  the  motion 
to  quash  counts  five  and  six  of  the  indictment  are  sustained. 

The  real  diflSculty  presents  itself  when  we  come  to  consider 
the  first  four  counts  of  the  indictment. 

Section  145  of  the  Criminal  Code  provides  that:  "In- 
voluntary manslaughter  shaU  consist  in  the  killing  of  a  hu- 
man being  without  any  intent  to  do  so,  in  the  commission  of 
an  unlawful  act,  or  a  lawful  act,  which  probably  might  pro- 
duce such  a  consequence,  in  an  unlawful  manner:  Provided, 
always,  that  where  such  involuntary  killing  shall  happen  in 
the  commission  of  an  unlawful  act,  which  in  its  consequences 
naturally  tends  to  destroy  the  life  of  a  human  l^ing,  or  is 
coDMnitted  in  the  prosecution  of  a  felonious  intent,  the  of- 
fense shall  be  deemed  and  adjudged  to  be  murder." 

The  first  objection  made  to  these  counts  goes  to  the  ordi- 
nance itself.  It  maintains  that  nothing  contained  in  the  sec- 
tions above  quoted  imposes  an  act  of  duty  upon  any  one  con- 
cerned; that  these  sections  are  merely  an  affirmative  expres- 
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sion  of  the  intent  and  desire  of  the  legislators,  and  go  no 
further. 

The  defendant  argues  first :  That  where  no  duty  is  imposed 
by  law  or  by  contract  no  penalty  follows  its  nonfulfillment. 
That  there  must  be  a  legal  obligation  before  there  can  arise 
A  legal  duty.  In  support  of  the  general  proposition  there 
are  many  decisions.  The  general  doctrine  is  well  stated  by 
Justice  Field  sitting  in  nisi  prius  in  the  case  of  U.  S.  v. 
Knowles,  reported  in  the  26th  Federal  cases,  page  800.  In 
that  case  a  sailor  fell  from  the  mast  of  his  ship  into  the  ocean 
and  the  defendant,  the  master  of  the  ship,  could  have  rescued 
the  sailor  Swainson  had  he  stopped  his  ship,  could  have  low- 
ered either  of  his  boats,  but  from  his  negligence  and  omission 
in  this  respect  Swanson  was  drowned.  The  defendant  was 
indicted  for  manslaughter,  and  Judge  Field  in  charging  the 
jury  said : 

**In  the  first  place  the  duty  omitted  must  be  a  plain  duty 
by  which  I  mean  that  it  nlust  be  one  that  does  not  admit  of 
any  discussion  as  to  its  obligatory  force;  one  upon  which 
different  minds  must  agree  or  will  generally  agree.  Where 
doubt  exists  as  to  what  conduct  should  be  pursued  in  a  par- 
ticular case,  and  intelligent  men  differ  as  to  the  proper  action 
to  be  had,  the  law  does  not  impute  guilt  to  any  one,  if,  from 
omission  to  adopt  one  course  instead  of  another,  fatal  con- 
sequences follow  to  others.  The  law  does  not  enter  into  any 
consideration  of  the  reasons  governing  the  conduct  of  men 
in  such  cases  to  determine  whether  they  are  culpable  or  not. 

*'In  the  second  place,  the  duty  omitted  must  be  one  which 
the  party  is  bound  to  perform  by  law  or  contract,  and  not  one 
the  performance  of  which  depends  simply  upon  his  humanity 
or  his  sense  of  justice  or  propriety.  In  the  absence  of  such 
obligations  it  is  undoubtedly  the  moral  duty  of  every  person 
to  extend  to  others  assistance  when  in  danger;  to  throw,  for 
instance,  a  plank  or  rope  to  a  drowning  man,  or  make  other 
efforts  for  his  rescue ;  and  if  such  efforts  should  be  omitted  by 
any  one  when  they  could  be  made  without  imperilling  his  own 
life,  he  would  by  his  conduct  draw  upon  himself  the  just  cen- 
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sure  and  reproach  of  good  men;  but  this  is  the  only  punish- 
ment to  which  he  would  be  subjected  by  society.*' 

The  court  further  says  that  in  case  of  a  person  falling 
overboard  from  a  ship  at  sea  there  is  no  question  as  to  the 
duty  of  the  commander.  Nothing  will  excuse  him  for  an 
omission  to  take  any  steps  necessary  to  save  a  person  over- 
board, provided  they  can  be  taken  with  a  due  regard  for  the 
safety  of  the  ship  and  others  remaining  on  board,  and  any 
neglect  to  make  such  effort  would  be  criminal,  and  if  fol- 
lowed by  the  loss  of  the  person  overboard,  when  he  might  have 
been  saved,  the  commander  would  be  guilty  of  manslaughter. 

That  the  duty  must  be  a  specific,  personal  duty,  there  can 
be  no  doubt.  It  is  so  laid  down  in  all  the  books.  Wharton's 
Criminal  Law,  sec.  110 ;  Rex  v.  Gray,  4  F.  &  P.  1098 ;  Begvna 
V,  Pocock,  5  Cox,  C.  C.  172;  U.  S,  v.  Eaton,  144  U.  S.  677; 
Belk  V.  The  People,  125  111.  584;  Commonwealth  v.  Watson, 
97  Mass.  562 ;  Hitchcock  v.  Chicago,  72  111.  App.  196 ;  Ex  parte 
Railway,  18  Lower  Canada  Jurist,  141;  City  of  Chicago  v. 
Rumpf,  45  m.  90. 

Wharton  says:  *'A  light-house  keeper  permits  his  light  to 
go  out  and  a  vessel  is  consequently  wrecked.  Is  he  penally 
responsible?  Certainly  so,  if  he  is  specially  charged  with  the 
office  of  light-house  keeper  at  that  point,  and  if  this  is  the 
kind  of  light  on  which  seamen  depend  for  guidance.  But 
supposing  a  number  of  persons  volunteer  in  order  to  warn 
vessels  to  keep  lights  in  their  windows,  the  omission  of  one 
of  these  persons  to  light  his  windows  from  which  serious  mis- 
chief ^sues,  would  not  be  indictable.  The  same  distinction 
may  be  applied  k)  parties  employed  to  give  fire  alarms." 

The  best  illustration  perhaps  from  a  court  of  last  resort  i^ 
contained  in  the  case  of  Anderson  v.  State,  27  Tex.  App. 
177,  11  S.  W.  33.  The  defendants  in  that  case  were  brake- 
men  and  were  riding  upon  the  engine  when  one  Sing  Morgan 
was  struck  and  killed,  and  it  was  charged  that  if  they  had 
used  a  degree  of  care  and  caution  in  regard  to  giving  signals 
or  keeping  lookout  which  an  ordinarily  prudent  person  would 
have  used  under  like  circumstances,  the  accident  would  not 
have  happened. 
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The  court  says:  ''These  appellants  were  brakemen;  they 
had  no  control  whatever  of  the  engine  and  tender.  They  were 
riding  upon  the  same  for  the  purpose  merely  of  performing 
their  specific  duties  as  brakemen,  which  duties  had  no  con- 
necti(m  with  or  relation  to  the  homicide.  •  •  •  As  we 
understand  both  the  common  law  and  the  statute,  there  can 
be  no  criminal  negligence  or  carelessness  by  omission  to  act 
unless  it  was  the  special  duty  of  the  party  to  perform  the 
act  omitted." 

So  in  the  case  of  United  States  v.  Mitchell,  58  Fed.  993, 
where  the  defendant  was  indicted  for  refusing  to  answer 
questions  put  to  him  by  the  census  supervisor,  the  court  held 
that  there  was  no  provision  in  the  act  requiring  corporations 
or  their  officers  to  answer  the  questions,  and  that  therefore 
the  defendant  was  not  liable. 

In  Thomas  v.  The  People,  2  Colo.  App.'  513,  31  Pac.  349,  the 
defendant  was  indicted  because  of  the  caving  in  of  an  excava- 
tion in  the  street  by  reason  of  which  accident  four  men  were 
killed. 

"To  fasten  any  criminal  responsibility  upon  Thomas  (the 
foreman)  it  is  indispensable  to  demonstrate  that  he  omitted 
to  do  something  which  he  ought  to  have  done  or  that  he  did 
that  which  he  should  not  have  committed  in  such  a  grossly 
negligent  way  that  the  law  would  impute  to  him  the  criminal 
intent  which  is  the  essential  ingredient  of  all  crime.  This 
cannot  be  done.    •    •    • 

*'It  was  not  shown  either  that  he  was-  negligent  in  the  di- 
rection of  the  construction  of  the  ditch  nor  that  anything 
which  he  did  with  reference  to  that  construction  was  negli- 
gently done  and  that  from  such  negligence  the  accident  re- 
sulted. •  •  •  He  was  simply  a  gang  boss,  entrusted  with 
the  naked  execution  of  his  principal's  orders  and  without 
any  discretion  with  reference  to  any  of  the  particulars  of  that 
execution.  •  •  •  When  the  defendant  is  accused  because 
of  his  neglect  to  do  a  particular  thing  the  duty  must  be  a 
plain  one  requiring  no  discussion  to  establish  its  obligatory 
force  and  concerning  it  there  must  be  a  general  concensus  of 
opinion.    It  is  likewise  essential  that  the  party  charged  must 
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be  obligated  to  do  what  he  omitted  to  perform  by  the  terms 
of  some  contract  by  which  he  is  bound,  or  the  law  must  have 
cast  on  him  the  obligation  of  performance." 

To  the  same  effect  are  the  following  Illinois  cases:  Mackey 
V.  Milling  Co.,  210  111.  115;  Schueler  v.  MuelUr,  193  111.  402; 
R.  B.  Co.  V.  Clausen,  173  111.  100. 

From  these  general  principles  the  defendant  proceeds  to 
his  more  direct  contention  that  before  a  person  can  be  hdd 
liable  for  the  violation  of  such  an  ordinance  he  must  be  spe- 
cifically designated  in  the  law  itself  as  one  obligated  to  fulfiL 
its  requirements.  To  illustrate :  The  sections  of  the  ordinance 
under  consideration  containing  the  requirements  which  are 
the  subject  of  complaint  in  this  indictment  provide  **  there 
shall  be  on  the  stage  of  every  building"  certain  appliances 
and  *'in  every  building  of  Class  V  a  fifystem  of  automatic 
sprinklers  •  •  •  shall  be  placed  above  and  below  the 
stage/'  and  again  **in  buildings  of  Class  V  and  also  IV  there 
shall  always  be  kept  for  use  fire  extinguishers,  etc.,"  but  who 
shall  supply  the  automatic  sprinklers  or  other  equipment  is 
not  set  forth  in  the  ordinance,  therefore  it  is  contended  that 
the  duty  not  being  cast  upon  the  defendant  and  he  being  in 
110  manner  obligated  in  terms  to  proAdde  these  appliances,  he 
cannot  be  made  liable  for  their  absence. 

In  contradistinction  to  the  sections  quoted,  it  is  further 
provided  that  *'it  shall  be  the  duty  of  the  owner,  lessee  or 
manager  •  •  •  to  cause  a  diagram  of  such  building  to 
be  printed  on  the  programs."  Here  it  is  pointed  out  the 
owner,  lessee  or  manager  is  named  in  the  section  itself,  a  pre- 
caution which  is  not  taken  in  the  sections  before  cited. 

In  other  words,  defendant's  contention  is,  as  expressed  by 
Judge  Kohlsaat  in  the  case  of  McCulloch  v.  Ayer,  96  Fed. 
178:  ''That  even  if  it  was  the  intention  of  the  legislature  to 
impose  a  duty  to  construct,  irrespective  of  notice  by  the  in- 
spector, the  person  upon  whom  it  was  intended  to  impose  such 
duty  and  the  resulting  liabilities,  was  not  designated  in  the 
statute  with  certainty  and  that  this  court  should  not  inflict 
such  'liabilities  upon  any  one  where  the  duty  may  only  be  de- 
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termiiied  by  inference  that  such  person  was  the  one  '^  intended 
by  the  legislature  to  be  charged  with  the  duty." 

To  aid  the  defendant  in  his  contention  he  brings  citations 
from  many  authorities.  Wharton  on  Homicide,  sections  72 
and  73,  lays  down  the  general  proposition  that  ''When  a 
responsibility  exclusively  imposed  upon  the  defendant  is  such 
that  an  omission  in  its  performance  is  in  the  usual  course  of 
events  casually  followed  by  an  injury  to  another  person  or  to 
the  state,  then  the  defendant  is  indictable  for  such  an  omis- 
sion. But  the  ''responsibility  must  be  one  exclusively  as- 
sumed by  the  defendant.  The  omission  to  perform  acts  of 
mercy  even  though  death  to  another  result  from  such  omis- 
sion is  not  within  the  rule." 

So  far  no  decision  of  a  court  of  final  resort  of  this  country 
has  been  referred  to  in  this  opinion  in  which  the  doctrine  for 
which  the  defendant  contends  has  been  applied.  But  in  the 
<5ase  of  Maker  v.  The  Slater  Mill  &  Power  Co.,  15  Rhode 
Island,  112,  23  Atl.  63,  the  identical  question  here  under  dis- 
cussion comes  frankly  under  the  observation  of  the  court; 
and,  as  that  case  is  directly  in  point  and  of  considerable  im- 
portance, I  deem  it  advisable  to  consider  it  at  length. 

First,  it  may  be  necessary  to  understand  the  course  of  ju- 
dicial decision  which  had  preceded  its  determination. 

In  Rhode  Island  the  history  of  judicial  decision  upon  this 
<}uestion  is  properly  traceable  from  the  case  of  Aldrich  v. 
Howard,  reported  in  the  7th  Rhode  Island,  page  199,  and  de- 
<;ided  in  1862.  This  case,  is  cited  in  aU  the  subsequent  opin- 
ions of  the  court.  The  plaintiff  there  in  an  action  on  the  case 
relied  upon  an  act  of  the  general  assembly,  passed  in  1843, 
prescribing  certain  fire  limits  and  prohibiting  the  erection  or 
maintenance  of  buildings  of  a  certain  size  within  such  limits 
unless  they  were  composed  of  non-combustible  material. 

The  declaration  alleged  that  the  defendant  erected  within 
the  forbidden  district  a  large  wooden  building  prohibited  by 
the  law  to  be  erected  therein,  and  which  structure  was  within 
two  feet  of  the  plaintiff's  dwelling,  thereby  putting  plaintiff's 
property   in   danger  of   destruction   by  fire.    This   it  was 
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charged  was  all  done  in  violation  of  the  statute  and  the  plaint- 
iff asked  damages.     The  law  upon  which  he  relied  provided: 

**  Section  1.  After  the  passing  of  this  act  no  building  of 
any  kind  whatever  which  shall  be  more  than  eighteen  feet 
high  from  the  ground  to  the  highest  point  of  the  roof  thereof 
shall  be  erected  within  the  limits  hereinafter  described  in  the 
city  of  Providence,  unless  such  building  be  constructed  of 
such  material  and  be  situated  in  such  manner  as  hereinafter 
described."  The  act  also  declares  that  every  person  who  shall 
erect,  construct,  add  to  or  continue  to  use  any  such  building 
shall  be  punished,  etc. 

The  court  in  its  decision  construes  the  act  as  imposing  upon 
any  one  erecting  a  building  within  the  fire  limits,  a  duty  in 
regard  to  adjoining  owners  and  in  regard  to  the  public — ^the 
duty  of  building  in  the  manner  and  of  the  materials  pre- 
scribed by  the  act.  The  prohibition  is  imperative  upon  him 
if  he  builds  at  all  to  build  as  the  act  prescribed  and  in  no 
other  manner;  and  quite  as  effectually  imposes  upon  him  the 
legal  duty  of  so  building  as  if  the  statute  had  expressed  the 
duty  in  affirmative  form. 

In  answer  to  the  objection  that  the  penalties  set  forth  in 
the  statute  are  exclusive  of  all  other  penalty  the  court  says: 

'*We  have  no  doubt  that  when  the  statute  makes  the  doing 
or  omitting  of  any  act  illegal  and  subjects  the  offending  par- 
ties to  penalties  for  the  public  wrong  only,  a  party  specially 
injured  by  the  illegal  act  or  omission  has  the  right  of  suing 
therefor  at  common  law." 

In  1878  the  act  upon  which  this  last  decision  was  based 
was  amended  in  many  material  particulars  and  thereafter  a 
conflagration  occurred  in  a  building  owned  by  the  Slater  Mill- 
ing &  Power  Company,  in  which  conflagration  a  great  many 
persons  were  injured  and  many  suits  were  brought. 

The  first  of  these  suits  reported  is  the  case  of  Grant  v.  The 
Power  Co.y  decided  in  1884,  contained  in  the  14th  Bhode 
Island,  page  380.  In  this  case  the  court  advances  to  a  ques- 
tion nearer  to  the  one  at  bar  because  its  underlying  facts  are 
of  closer  kindred. 

The  declaration  set  forth  that  the  defendant,  although  sub- 
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ject  to  their  provisions,  neglected  to  comply  with  the  public 
laws  of  Bhode  Island,  chapter  1688,  and  in  consequence  of 
such  neglect  the  plaintiff  was  compelled  by  a  conflagration  in 
the  building  of  the  defendant  to  leap  from  a  window  in  the 
upper  story  in  order  to  save  his  life;  that  hie  leg  was  frac- 
tured in  the  leap  and  amputation  became  necessary.  The  de- 
fendant demurred  generally. 

Section  23  of  the  new  statute  provided:  ** Every  building 
already  built  or  hereafter  to  be  erected  in  which  twenty-five 
or  more  operatives  are  employed  in  any  of  the  stories  above 
the  second  story  shall  be  provided  with  proper  and  sufficient,, 
strong  and  durable,  metallic  fire  escapes  or  stairways  con- 
structed as  required  by  this  act,  unless  exempted  therefrom 
by  the  inspector  of  buildings,  which  shall  be  kept  in  good  re- 
pair by  the  owner  of  such  building,  and  no  person  shall  at 
any  time  place  any  encumbrance  upon  sudh  fire  escapes.'* 

The  court  i)oints  out  that  the  present  statute  provided  not 
only  a  punishment  by  fine  for  its  violation  but  also,  unlike  the 
former  law,  ordained  that  the  supreme  court  might  now  re- 
strain by  injunction  any  violation  of  the  act,  and  the  court 
in  deciding  the  case,  says: 

'*If  the  remedy  by  fine  were  the  only  remedy  given,  the  in- 
ference w^ould  be,  as  decided  in  Aldrich  v,  Howard,  that  it 
was  intended  only  as  punishment  for  the  public  offense  and 
the  remedy  by  action  on  the  case  in  favor  of  a  person  spe- 
cially injured,  if  such  remedy  were  proper,  could  not  be  ex- 
cluded. But  in  this  respect  the  case  at  bar  differs  from  Al- 
drich V.  Howard,  for  in  the  case  at  bar  there  is  the  remedy  by 
suit  in  equity  which  is  not  purely  a  public  remedy." 

The  court  also  concludes  that  a  large  discretion  was  left  by 
the  new  act  to  the  public  inspector  of  buildings  and  that 
** evidently  the  inspector  of  buildings  was  mainly  relied  upon 
to  carry  it  into  effect.  The  remedy  by  penal  prosecution  and 
the  remedy  in  equity  are  clearly  his  only  weapons." 

At  the  following  term  the  case  of  Maker  v.  The  Slater  Mill 
&  Power  Co,,  mpra,  was  decided  and  concerned  itself  with 
the  same  law  and  the  same  catastrophe  with  this  addition,, 
that  the  statutes  of  Rhode  Island,   chapter  204,   provided 
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■*'That  whenever  any  person  shall  suffer  any  injury  to  his 
person,  reputation  or  estate  by  the  commission  of  any  orime, 
or  offense,  he  may  recover  his  damages  for  such  injuries." 

Section  22  of  this  chapter  described,  however,  that  such  ac- 
-tion  should  not  be  commenced  until  after  the  complaint  had 
been  made  to  some  magistrate  and  process  issued,  and  the  case 
was  decided  against  the  plaintiff  for  the  reason  that  no  such 
complaint  had  ever  been  made.  The  court  in  this  case  was 
called  upon  by  counsel  to  end  a  long  course  of  litigation  by 
passing  upon  the  validity  of  the  ordinance  itself  but  it  de- 
clined to  do  so,  and  in  declining  suggested  the  questions  which 
would  arise  in  such  a  consideration.  The  question  here  under 
consideration  was  not  then  su^ested  by  the  court  as  teing 
involved.  It  will  be  observed  that  up  to  this  time  the  su- 
preme court  of  Rhode  Island  had  determined  that  in  case  of 
the  violation  of  these  fire  laws,  first,  when  the  statute  pre- 
scribed a  public  penalty  alone,  a  private  action  resulted  to 
one  damaged;  second,  when  the  statute  provided  a  public 
and  a  private  remedy,  the  remedies  set  forth  in  the  statute 
were  exclusive ;  third,  that  there  could  be  no  civil  proceeding 
under  section  21  of  chapter  204,  unless  a  complaint  had'  first 
been  formally  laid  with  some  magistrate  and  it  had  gone  no 
further. 

But  in  the  case  of  Maker  v.  The  Slater  Mill  &  Power  Co., 
supra,  the  plaintiff  put  himself  within  the  provisions  of  chap- 
ter 204,  and  the  question  of  the  liability  of  the  defendant  un- 
der the  fire  statute  came  squarely  before  the  court  for  deter- 
mination, namely:  the  question  whether  **the  defendant's 
omission  to  provide  its  buildings  with  fire  escapes  or  stair- 
ways as  required  by  chapter  688,  is  a  crime  or  offense.'* 

The  facts  were  the  same  as  in  each  of  the  two  preceding 
cases.     The  court  set  forth  upon  the  inquiry  thus : 

**But  upon  whom  does  the  duty  rest?  When  is  it  to  be 
performed  and  what  facts  are  necessary  to  constitute  a  vio- 
lation of  the  duty!  The  plaintiff  claims  that  the  reasonable 
oonstniction  of  the  act  puts  the  duty  upon  the  owner.  He 
ai^es  that  as  there  is  an  alternative  between  fire  escapes  or 
stairways,  the  duty  must  be  upon  one  and  the  same  person, 
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and  that  person  the  owner^  because  only  he  could  provide 
stairways. 

""We  do  not  see  that  this  is  necessarily  so.  •  •  *  The 
plaintiff  further  urges  that  the  defendant  in  this  case  is  lia- 
ble because  it  is  both^the  owner  and  the  party  in  control.  "^ 
Nor  does  this  view  find  favor  with  the  court.  The  court  ar- 
gues that  it  is  more  reasonable  to  assume  that  the  act  indicates, 
that  the  requirement  is  to.be  discretionary  with  the  inspector^ 
dependent  perhaps  upon  his  judgment  of  danger  in  a  par- 
ticular case,  or  of  other  equivalent  provisions  for  safety. 
It  also  indicates  that  the  time  for  requiring  fire  escapes  is. 
when  the  inspector  requires  them. 

The  decision  of  the  New  York  court  of  appeals  in  Willy  v,. 
Mulledy,  78  N.  Y.  310,  to  the  effect  that  the  defendant  in  that 
case  was  not  permitted  to  wait  until  he  should  be  directed  to 
provide  a  fire  escape,  and  that  he  is  bound  to  do  it  of  his  own. 
accord  in  such  a  way  as  the  commissioners  should  direct -and 
approve,  and  that  it  was  for  the  defendant  to  procure  the  di- 
rection and  approval  of  the  commissioners,  was  cited  to  the 
court,  and  the  Rhode  Island  judges  meet  the  citation  by  say- 
ing that  under  the  law  in  that  case  there  was  no  discretion  in 
the  commissioners  and  that  there  was  no  power  of  exemption, 
and  that  the  owner  was  bound  to  provide  fire  escapes  in  any^ 
event.  The  duties  of  the  commissioners  were  simply  to  di- 
rect and  approve  the  kind  to  be  used. 

The  court  concludes:  ''But  upon  this  fundamental  point 
we  think  it  sufficiently  appears  that  the  provisions  in  regard 
to  fire  escapes  and  stairways  are  too  indefinite  and  uncertain  to 
impose  a  criminal  liability  upon  an  owner  of  a  building  for  not 
providing  one  or  the  other  before  the  inspector  required  it. ' ' 

Study  of  the  decision  fails  to  disclose  whether  it  was  the 
opinion  of  the  court  that  if  the  inspector  had  in  fact  required 
the  erection  .of  fire  escapes  the  defendant  would  be  liable ;  and 
whether  as  a  matter  of  fact  they  hold  the  declaration  bad  be- 
cause of  such  lack  of  requirement  by  the  inspector,  or  whether 
they  hold  that  the  penalty  of  the  statute  is  actually  non- 
enforceable  because  the  act  did  not  specifically  impose  the 
duty  upon  the  owner,  there  are  no  decisions  referred  to  by  the 


"270  CiBCUiT  CouBTS  OP  Illinois. 

court  in  its  opinion,  nor  are  there  any  cited  in  the  argument 
of  counsel. 

But  in  the  case  of  Beehler  v.  Daniels,  18  R.  I.  563,  29  Atl. 
6,  the  supreme  court  of  Rhode  Island  placed  an  interpretation 
upon  that  decision  and  say  plainly  that  in  the  Maker  case,  the 
terms  of  the  act  were  too  indefinite  and  uncertain  to  impose 
■a  criminal  liability  for  non-compliance  with  the  statute,  and 
hence  no  action  could  be  maintained  for  such  alleged  offense. 

In  addition  to  the  two  Rhode  Island  cases.  Judge  Kohlsaat 
in  the  case  of  McCitlloch  v.  Ayer,  supra,  Judge  Green  in 
The  People  v.  Davis,^  and  Judge  Landis  in  a  recent  case  *  have 
had  under  consideration  the  identical  ordinance  with  which 
we  are  now  concerned,  and  each  has  decided  that  because  of 
its  indefiniteness  and  uncertainty  the  ordinance  imposed  no 
duty,  and  its  violation  involved  no  civil  liability. 

It  must  be  conceded  that  to  sustain  the  indictment  in  this 
case  it  will  be  necessary  for  the  court  to  rule  directly  against 
these  last  authorities,  and,  wFile  the  Maker  case  upon  which 
the  others  seem  to  be  more  or  less  directly  founded,  is  indeci- 
sive, and,  as  we  have  seen,  almost  incoherent  upon  this  ques- 
tion, yet,  the  formidable  array  of  opinions  which  follow  that  de- 
cision lends  to  it  a  weight  which  otherwise  it  might  not  possess. 

Also  the  case  of  the  United  States  v,  Mitchell,  58  Fed.  993, 
must  be  added  to  this  list  which  directly  sustains  the  conten- 
tion of'  the  defendant  in  this  case.  If,  however,  the  subtlety 
of  criticism  employed  in  this  last  case  were  to  be  adopted 
generally  as  a  canon  of  construction  for  city  ordinances  and 
oven  for  the  statutes,  it  would  invalidate  a  large  number  of 
our  existing  laws. 

If  thca  the  doctrine  announced  in  the  Maker  case  and  those 
cases  which  depend  on  it  is  found  to  be  the  law  governing  the 
case  at  bar,  the  ordinance  under  consideration  possesses  no 
effectiveness  or  force  and  is  without  life  or  substantial  value. 

Such  a  conclusion,  however,  should  not  be  drawn  if  another 
reasonable  determination  can  be  arrived  at  which  will  uphold 

1  See  I  111.  C.  C.  217,  sit^ra. — Ed. 

9  Hunter  v.  Iroquois  Theatre  Co.,  U.  S.  Cir.  Ct.  N.  D.  of  lU.  (unre- 
ported) . — ^Ed. 
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the  ordinance.  It  is  the  duty  of  courts  to  uphold  legislative 
acts  whenever  possible  rather  than  to  overthrow  them.  While 
penal  statutes  must  be  strictly  construed  so  as  not  to  include 
persons  or  acts  not  clearly  within  their  terms,  yet  when  the 
question  airises  as  to  whether  these  acts  are  to  retain  life  and 
validity,  another  principle  of  law  intervenes.  C  B.  &  Q.  v. 
Jmes,  149  111.  361;  Hankins  v.  People,  106  111.  628;  chapter 
131,  Hurd's  Revised  Statutes,  rule  1. 

Even  larger  consideration  in  this  regard  should  be  given 
municipal  ordinances  than  to  acts  of  more  exalted  delibera- 
tive bodies.  The  former  laws  are  in  great  part  framed  by 
persons  unskilled  in  the  law  and  rarely  by  persons  skilled  in 
the  preparation  of  statutes.  And  yet  this  class  of  legislation 
bears  with  the  greatest  directness  upon  the  health,  the  peace, 
the  comfort  and  the  safety  of  the  inhabitants  of  municipali- 
ties. From  the  exigencies  of  the  situation  these  laws  will 
often  of  necessity  be  loosely  drawn  and  at  times  their  mean- 
ing will  be  imperfectly  expressed.  So  far  from  burdening 
them  with  hard  and  restrictive  theories  of  construction,  our 
own  court  in  the  case  of  Arms  v.  Ayer,  192  111.  601,  thus  ex- 
presses the  rule  which  obtains  in  Illinois  and  which  should 
prevail  I  think  everywhere. 

"It  must  be  admitted  that  the  act  is  loosely  drawn,"  the 
court  says,  '*but  the  rule  that  it  is  the  duty  of  courts  to  so 
construe  statutes  as  to  uphold  their  constitutionality  and 
validity  if  it  can  be  reasonably  done,  is  so  well  established 
that  a  citation  of  authorities  is  needless.  In  other  words,  if 
the  proper  construction  of  a  statute  is  doubtful,  courts  must 
resolve  the  doubt  in  favor  of  the  validity  of  the  law.  Stat- 
utes and  city  ordinances  providing  for  fire  escapes  are  usually 
somewhat  general  in  their  enactments,  and  necessarily  so,  for 
the  reason  that  it  is  impossible  for  the  legislature  to  describe 
in  detail  how  many  fire  escapes  shall  be  provided,  how  they 
shall  be  constructed,  and  where  they  shall  be  located  in  order 
to  serve  the  purpose  of  protecting  the  lives  of  occupants 
in  view  of  the  varied  location,  construction  and  surroundings 
of  buildings ;  and  hence,  so  far  as  we  have  been  able  to  ascer- 
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tain,  acts  sinular  to  the  first  section  of  this  statute  have  been 
sustained  in  other  states  though  perhaps  the  question  here 
raised  has  never  been  directly  presented." 

It  is  true  here  that  the  sections  under  consideration  fail  to 
designate  who  shall  provide  the  appliances  for  the  theatre, 
but  it  must  be  remembered  that  the  defendant  is  not  charged 
with  any  default  in  the  original  construction  or  arrangement 
of  the  building  in  question.  It  is  charged  that  after  the 
building  had  been  thus  imperfectly  erected  and  equipped  that 
he  with  knowledge  of  these  conditions  took  it  in  hand  and 
used  it  as  a  theatre.  **Any  person,  firm,  company  or  corpora- 
tion who  violates,  disobeys,  omits,  neglects  or  refuses  to  com- 
ply with  •  •  •  shall  be  subject  to  a  fine,"  and  again 
**Any  builder  or  contractor  who  shall  construct  any  building 
in  violation  of  the  provisions  of  the  ordinance  shall  be  lia- 
ble." How  can  any  person  other  than  the  builder  or  con- 
tractor be  guilty? 

In  the  case  of  the  United  States  v.  Van  Schaick,  134  Fed. 
592,  heard  on  demurrer  in  the  United  States  district  court  for 
the  southern  district  of  New  York  (otherwise  known  as  the 
Slocum  cases)  it  was  sought  to  hold  Van  Schaick,  the  master 
of  a  vessel,  for  the  loss  of  life  consequent  on  the  destruction 
of  the  boat,  and  the  basis  of  the  charge  against  him  consisted 
among  other  derelictions  in  his  going  to  sea  with  his  vessel 
while,  the  same  was  insufficiently  equipped  with  life  preserv- 
ers and  while  it  was  equipped  with  life  preservers  which  were 
rotten,  insecure  and  defective.  The  initial  duty  of  equipping 
the  vessel  with  life  preservers  was  placed  upon  the  owners  by 
the  United  States  statutes  and  the  master  of  the  vessel  was  no- 
where specifically  designated  by  the  law  as  a  person  upon 
whom  this  duty  in  any  way  devolved.  Judge  Thomas  in  an 
able  and  exhaustive  opinion,  among  other  things,  says : 

**  While  it  is  not  the  duty  of  the  master  to  equip  the  vessel 
with  life  preservers,  and  while  he  may  not  be  chargeable,  in 
the  first  instance,  with  the  duty  of  making  what  would  be  re- 
garded as  a  proper  inspection  thereof,  necessary  to  discover 
the  presence  or  absence  of  the  qualities  and  material  required 
by  law,  yet  it  is  the  duty  of  the  master  of  a  vessel,  aboard  and 
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in  command,  to  use  ordinary  observation  and  inquiry  and  if 
thereby,  or  if  from  report  to  him,  he  has  notice  of  defects 
either  in  his  vessel  or  equipment,  some  diligence  is  required 
on  his  part,  tending  to  the  restoration  of  the  defective  place 
or  appliance.  At  least  it  would  be  his  duty  to  report  the 
condition,  and  make  requisition  for  repairs  or  sound  facilities. 

^'Assume  that  no  life  preservers  were  provided.  Could 
the  master,  with  actual  or  constructive  knowledge,  navigate 
the  vessel  with  impunity  t  If  he  knows  of  some  total  omis- 
sion  of  requisite  equipment,  itself  perilous  to  human  life  may 
he  deliberately  continue  to  navigate  its  vessel,  wholly  indif- 
ferent to  any  catastrophe  that  may  result  therefrom  f  It  is 
thought  that  such  attitude  on  the  part  of  the  master  would 
not  be  tolerated.  And  so,  if  the  master  blindly  uses  what 
he  is  proffered,  however  bad  or  destructive  it  may  be,  or  con- 
structively or  actually  knows  of  defects  and  does  nothing,  he 
is  certainly  not  performing  the  duty  of  a  master.  It  is  not 
the  duty  of  the  master  to  provide  the  hull  of  the  ship,  yet  if 
he  navigate  his  vessel  without  any  care  as  to  the  condition  of 
the  hull,  or  with  a  hole  in  the  bottom,  of  which  he  has  knowl- 
edge, actual  or  constructive,  and  she  sinks,  and  death  thereby 
ensues,  he  would,  it  is  thought,  fall  within  the  punishment  of 
section  5344.  Much  more  evident  would  be  his  guilt  if  he 
caused  the  hole  'to  be  and  remain'  in  the  vessel.  In  other 
words,  if  he  suffered  and  permitted  it  to  be  and  remain  in 
such  vessel,  knowing  or  enabled  to  know  in  the  use  of  ordi- 
nary observation  of  its  existence  and  danger,  he  would  be 
guilty;  and  he  would  likewise  be  guilty  if  he  caused  the  de- 
fective thing  to  be  on  the  vessel  and  to  remain  thereon.  The 
master's  duty  requires  him  to  exercise  some  care  to  discover 
both  the  soundness  and  safety  of  the  hull  and  equipment.'* 

This  reasoning  seems  unanswerable.  Applying  it  to  the* 
present  case  and  testing  the  situation  now  involved,  what  re- 
sults f  Conceding  for  the  moment  that  because  of  the  indefin- 
iteness  of  the  ordinance  no  one  was  charged  with  the  duty  of 
supplying  the  equipment  and  appliances  therein  described, 
and  that  no  prosecution  could  be  had  for  the  mere  ownership- 
or  inactive  control  of  the  building,  what  was  the  situation  in 
18 
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which  the  defendant  found  himself  before  he  began  using 
the  theatre  ? 

Here  was  a  building  constructed  and  arranged  in  violation 
of  the  law  because  the  ordinance  provided  that  ''No  wall, 
structure,  building,  or  part  thereof,  will  hereafter  be  built, 
constructed,  altered  or  repaired  within  the  fire  limits  of  the 
city  of  Chicago,  except  in  conformity  to  the  provisions  of  this 
ordinance,"  and  this  building  was  constructed  admittedly  in 
violation  of  the  terms  of  the  ordinance.  Also  some  one  had 
oflfended  against  the  law  in  its  erection  because  the  penalty 
clause  provided  that  ''any  builder  or  contractor  who  shall 
construct  any  building  in  violation  of  the  provisions  of  this 
ordinance  shall  be  liable." 

There,  then,  was  a  building  erected  in  violation  of  the  law 
which  the  defendant  desired  to  use  for  the  purpose  of  an  as- 
sembly hall.  Granting  that  there  was  no  obligation  upon  him 
either  as  agent,  owner,  lessee  or  manager  to  arrange  the  the- 
atre in  conformity  with  the  ordinance,  had  he  no  further  duty 
in  the  premises?  It  seems  to  me  there  was  a  plain  one,  to- 
wit :  The  obligation  to  refrain  from  using  it  as  a  theatre,  and 
if  he  insisted  upon  so  using  it,  knowing  of  its  unlawfully  de- 
fective and  dangerous  condition,  did  he  not  come  within  the 
direct  inhibition  of  the  penalty  clause  of  the  ordinance  which 
enacted,  "Any  person,  firm,  company  or  corporation  who  vio- 
lates, disobeys,  omits,  neglects  or  refuses  to  comply  with  the 
provisions  of  the  ordinance  shall  be  subject  to  a  finet"  But, 
pursuing  the  argument  further,  may  it  be  fairly  said  that  the 
ordinance  in  question  is  defective  in  its  provisions? 

Classes  IV.  and  V.  are  thus  defined  in  the  ordinance: 
"These  shall  include  all  buildings  used  as  assembly  halls, 
etc."  Suppose  we  simply  transpose  the  language  of  the  en- 
suing paragraph  from  "there  shall  be  over  the  stage  of  every 
building  of  Class  V.  a  flue  pipe,  etc,"  to  "there  shall  be  no 
building  used  as  an  assembly  hall  unless  there  be  over  the 
stage  thereof  a  flue  pipe,  etc.,"  would  it  be  insisted  that  the 
indictment  here  did  not  charge  an  offense:  that  he  who 
used  the  building  without  the  flue  pipe  did  not  disobey  the  or- 
dinance.    The  mere  change  from  the  affirmative  form  to  the 
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negative  form  of  expression  would  do  no  violence  to  the  rules 
<tf  interpretation.  Aldrich  v,  Howard,  sujpra.  And  yet  if  this 
is  allowed  the  ordinance  stands  with  its  iiytent  clearly  ex- 
pressed and  the  obligations  plainly  defined,  a  valid,  enforce- 
able law.  As  we  have  seen,  it  is  the  duty  of  the  court  to 
favor  a  construction  which  shall  uphold  the  law  rather  than 
onejHrhich  will  take  from  the  law  its  force  and  efficacy,  and 
are  we  not  then  after  considering  all  parts  of  the  ordinance 
together,  obliged  to  the  conclusion  that  all  persons  were  for- 
bidden to  use  the  building  in  question  without  complying 
with  the  requirements  of  the  fire  ordinance  under  pain  of  the 
punishments  therein  devised.  And  so  it  seems  to  me  clearly 
that  the  weight  of  reason  is  in  support  of  the  indictment  so 
far  as  this  question  is  concerned.  However,  if  even  this  rea- 
soning be  not  well  founded,  or  .if  it  be  overborne  by  the 
weight  of  authority  brought  against  it,  still  I  am  convinced 
that  the  objection  to  the  indictment  is  not  well  taken. 

On  two  other  occasions  a  similar  question  has  been  before 
our  own  supreme  court.  The  first  of  these  instances  is  re- 
corded in  Landgraf  v.  Kuh,  188  111.  484. 

The  case  of  Landgraf  v.  Kuh,  was  an  action  of  trespass  on 
the  case  brought  against  the  defendants  because  of  their  fail- 
ure to  provide  a  certain  building,  owned  by  them  and  situated 
in  the  city  of  Chicago,  where  the  deceased  was  engaged  in 
work,  with  sufficient  and  proper  means  of  egress,  ladders  and 
fire  escapes,  by  reason  of  which  the  plaintiff's  intestate  was 
killed.  There  was  in  force  at  the  time  an  act  relating  to  fire 
escapes  for  buildings  wherein  it  was  provided,  section  1,  **that 
all  buildings  in  this  state  which  are  four  or  more  stories  in 
height,  except  such  as  are  used  for  private  residences  exclu- 
sively, but  including  flats  and  apartment  buildings,  shall  be 
provided  with  one  or  more  metallic  ladder  or  stair  fire  escapes 
•  •  •  the  number,  location,  material  and  construction  of 
such  escapes  to  be  subject  to  the  approval  of  the  •  •  • 
board  of  county  commissioners,*'  etc. 

Section  2  of  the  act  provided  that  "all  buildings  of  the 
number  of  stories  and  used  for  the  purposes  set  forth  in  sec- 
tion 1  of  this  act  which  shall  be  hereafter  erected  in  this 
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Btate»  shall  upon  or  before  their  completion  each  be  provided 
with  fire  escapes." 

Section  3  provided  for  giving  of  notice  by  the  authorities 
to  '^the  owner  or  owners,  trustees,  lessee,  or  occupant  of  any 
building,"  etc.,  not  provided  with  such  fire  escapes,  com- 
manding,  "such  owners,  trustees,  lessee  or  occupant  of  either 
of  them,  to  place  or  cause  to  be  placed  upon  such  building, 
such  fire  escape  or  escapes"  within  a  certain  time. 

Section  4  provided  that  any  of  the  persons  so  served  with 
notice  who  shall  not  within  thirty  days  comply  with  the  notice 
shall  be  subject  to  a  fine. 

It  will  be  observed  that  neither  section  1  nor  any  other 
section  of  the  act  in  terms  put  a  primary  duty  upon  either 
owner,  trustees,  lessee  or  occupant  to  provide  fire  escapes. 
And  it  was  ui^ed  there  as  it  is  claimed  now,  such  duty  could 
not  arise  from  mere  inference;  and  ''the  statutes  of  this  state 
impose  no  duty  upon  the  owner  of  a  building  to  provide  fire 
escapes.  "Even  conceding"  the  defendant  said,  "  (which  we 
do  not)  that  the  building  was  a  building  for  manufacturing 
purposes  then  the  statute  does  not  impose  a  duly  upon  the 
owner  of  the  fee  but  upon  the  owner  of  the  factory."  But 
the  supreme  court  decided  against  all  these  contentions.  It 
held  that  the  owner  of  the  fee  is  liable  because  of  the  inference 
arising  from  the  fact  that  these  appliances  were  to  be  put  on 
when  the  building  was  completed.  The  court  also  intimates 
that  any  person  to  whom  it  is  provided  in  the  law  notice  may 
be  given  is  liable  without  the  notice,  for  the  court  says :  **The 
fact  that  the  buildings  are  to  be  provided  with  fire  escapes 
'upon  or  before  their  completion'  indicates  that  the  duty  of 
providing  such  fire  escapes  devolves  upon  the  owners  of  the 
buildings.  The  fire  escapes  are  required  to  be  a  part  of  the 
construction  of  the  building  itself;  moreover  the  notice  com- 
manding such  fire  escapes  to  be  placed  upon  the  building  is 
required  by  section  3  to  be  given  to  'the  owners,  trustees,  les- 
see or  occupant,  or  either  of  them.'  The  injunction  being  in 
the  alternative  the  notice  may  be  given  to  the  one  as  well  as 
to  the  other  and  therefore  to  the  owner  as  well  as  to  the  lessee 
or  occupant    We  are  therefore  of  the  opinion  that  the  apel- 
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lees  were  not  relieved  from  liability  in  regard  to  the  placing 
of  fire  escapes  upon  their  building  because  the  fourth,  fioor  of 
the  premises,  where  appellant's  intestate  was  at  work  at  th<^ 
time  of  her  death  was  in  the  possession  and  under  the  control 
of  the  tenants  or  appellees  instead  of  being  directly  in  the 
possession  of  appellees  themselves. 

While  in  direct  terms  the  supreme  court  in  that  case  does 
not  determine  the  question  herein  presented,  yet  this  is  ac- 
complished  by  necessary  implication,  for  the  liability  of  the 
appellees  under  the  law  is  sustained,  nor  is  the  liability  limited 
to  the  owner  of  the  fee  by  the  decision,  but  in  the  opinion  it 
is  clearly  foreshadowed  that  this  liability  extends  to  ''the 
owner  as^well  as  the  lessee  or  occupant." 

When  we  come  to  consider  this  case  in  connection  with  that 
of  Arms  v.  Ayer,  192  111.  601,  it  seems  to  me  that  all  question 
disappears  as  to  what  the  law  is  now  on  that  point  in  this 
jurisdiction.  The  latter  case  was  an  action,  by  an  adminis- 
trator for  the  death  of  her  intestate  resulting  from  injuries 
sustained,  it  was  alleged,  through  the  violation  of  the  fire 
escape  act,  approved  May  27,  1897. 

That  act  was  quite  as  impersonal  in  its  creation  of  obliga- 
tions as  is  the  present  ordinance.  Section  1  of  the  act  pro- 
vided, that  within  three  months  next  after  the  passage  of 
this  act  all  buildings,  etc.,  shall  be  provided  with  metallic  fire 
escapes  "provided  that  all  buildings  more  than  two  stories  in 
lieight  used  for  manufacturing  purposes  •  •  •  shall' 
have  at  least  one  ladder  fire  escape  for  every  fifty  persons  and 
one  sueh  automatic  metallic  escape  or  other  device  for  every 
twenty-five  persons,"  etc. 

It  will  be  observed  that  this  section  contains  no  reference  to 
who  shall  provide  this  apparatus  or  be  responsible  for  build- 
ings yet  to  be  erected.  Section  4  provides  that  it  shall  be  the 
duty  of  said  inspector  of  factories  to  serve  a  written  notice 
upon  the  owner  or  owner's  trustees  or  lessees  or  occupant  of 
any  building  commanding  him  to  comply  with  this  law.  Sec- 
tion 5  provides  that  in  case  such  person  so  served  shidl  not 
within  thirty  days  thereafter  comply  with  its  demand  he  shall 
be  punished.    This  law  was  practically,  it  will  be  noticed,  the 
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same  as  the  ordinance  now  under  examination  in  all  the  fea- 
tures which  are. being  criticised.  The  declaration  was  in  ten 
counts,  in  four  of  which  the  statutory  notice  was  alleged  to 
have  been  given  the  defendants,  while  in  the  other  six  that  al- 
legation was  wanting.  The  defendants  were  charged  as  own- 
ers, lessees,  and  with  being  in  possession  and  control  of  the 
building.  A  demurrer  was  sustained  to  each  count  in  the 
court  below,  and  the  upper  court  was  called  to  examine  the 
sufficiency  of  each  count. 

The  objection  being  urged  to  the  ordinance  in  the  case  at 
bar  was  then  as  strenuously  urged  to  the  statute.  *'Here 
then,"  says  the  appellee  Ayer,  upon  page  51  of  his  argument, 
**is  an  act  which  imposes  a  new  obligation,  hut  fails  to  paint 
out  with  certainty  on  whom  the  obligation  rests  or  to  prescribe 
the  rule  by  which  in  a  given  case  he  is  to  be  ascertained." 
The  itajics  are  copied. 

The   appellant  began   his   argument  with  the  statement^ 

The  principal  question  and  perhaps  the  only  question  which 
your  honors  will  consider  as  of  any  moment  is,  whether  or  not 
the  statute  in  question  is  void  because  the  first  section  does 
not  name  specifically  on  whom  is  placed  the  duty  of  putting 
fire  escapes  on  buildings  over  four  stories  in  height." 

The  appellees  argued  that  the  statute  must  be  strictly  con- 
strued. The  case  of  Beehler  v.  Daniels,  18  Rhode  Island,  563, 
29  Atl.  6,  evidently  had  not  come  under  their  observation  so 
they  construed  the  Maker  case  as  deciding  that  the  liability 
depended  upon  the  service  of  the  statutory  notice.  They  say, 
''even  though  it  is  assumed  that  the  law  is  capable  of  enforce- 
ment, no  one  can  be  held  liable  for  non-compliance  therewith, 
until  the  inspector  of  factories  has  served  the  notice  required 
by  the  act."  And  they  cite  in  support  of  the  proposition. 
Maker  v.  Slater,  snpra,  Grant  v.  Slater,  supra,  McGulloch  v. 
Ayer,  supra,  Schott  v.  Harvey,  105  Pa.  222,  and  the  other 
Pennsylvania  cases. 

The  court  says  in  its  opinion :  "It  is  said  that  'Even  though 
it  is  assumed  that  the  law  is  capable  of  enforcement,  no  one 
can  be  held  liable  for  the  non-performance  therewith,  until 
the  inspector  of  factories  has  served  the  notice  required  by 
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the  act.'  With  this  contention  we  cannot  agree.  It  is  true 
the  first  and  second  sections  do  not  say  who  shall  provide  the 
fire  escape,  but  we  thing  the  fair  and  reasonable  intendment  is 
that  the  owner  or  owners  shall  perform  that  duty  and  we  so 
held  in  construing  the  fire  escape  act  of  1885,  the  provisions 
of  which  in  this  regard  are  the  same  as  the  act  under  consid- 
eration in  the  recent  case  of  Landgraf  v.  Euh,  188  111.  484. 
The  language  of  section  6,  *who  shall  be  required  to  place 
one  or  more  fire  escapes  upon  any  building  or  buildings  under 
the  provisions  of  this  act/  does  not  mean,  who  shall  be  re- 
quired by  the  inspector  of  factories,  but  who  shall  be  re- 
quired by  the  act.  l^he  duty  to  provide  fire  escapes  upon 
buildings  described  in  section  1  does  not  depend  upon  the  per- 
formance of  any  duty  by  the  inspector  of  factories.'*  The 
court  then  proceeds  to  quote  with  approval  from  the  case  of 
McRickard  v.  Flint,  114  N.  Y.  222,  21  N.  E.  153,  and  from 
Willy  V,  Mulledy,  78  N.  Y.  310,  two  cases  directly  hostile  to 
the  position  taken  by  the  defendant  in  this  case. 

The  court  then  continues,  and  it  seems  to  me  that  now  its 
language  becomes  conclusive  upon  the  question  before  us: 
"When  the  act  went  into  effect,"  it  says,  '*it  was  the  duty  of 
every  owner,  trustee,  lessee  or  occupant  in  the  actual  control 
of  any  building  within  the  description  mentioned  in  the  first 
section  in  obedience  to  section  6,  to  file  in  the  office  of  the  in- 
spector of  factories  a  written  application  for  a  permit  to  erect 
or  construct  fire  escapes,  and  if  these  defendants  failed  to  do 
so,  as  alleged  in  the  several  counts  of  the  declaration,  and  in- 
jury resulted  from  their  failure  to  place  the  required  fire  es- 
capes in  the  building  described,  they  incurred  a  liability  to  the 
person  injured  and  cannot  escape  that  liability  merely  be- 
cause  they  may  not  have  been  designated  by  the  inspector  of 
factories  as  the  persons  upon  whom  the  duty  was  imposed  to 
comply  with  the  law.  In  other  words,  the  law  imposed  upon 
them  the  performance  of  the  duty  and  the  action  of  the  in- 
spector of  factories  •  •  •  is  only  made  necessary  in  case 
they  failed  to  do  that  duty.  It  has  been  held  that  the  term 
'owner'  in  similar  statutes  does  not  mean  the  owner  of  the  fee 
but  may  mean  the  lessee  in  actual  possession  and  control  of 
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the  building;  but  we  are  not  aware  that  any  court  has  held 
such  laws  invalid  because  of  their  failure  to  definitely  desig- 
nate who  should  be  liable.  We  think  it  dear  that  under  this 
statute  the  owner  is  primarily  liable  for  a  failure  to  perform 
{his  duty."  Thus  it  must  be  considered  that  the  supreme  court 
of  our  own  state,  in  passing  upon  a  statute  strikingly  similar 
to  the  one  set  forth  in  this  indictment  holds  that  the  mere 
omission  to  specifically  designate  the  person  upon  whom  the 
duty  of  furnishing  the  appliances  and  requirements  devolves, 
does  not  render  the  statute  inoperative  but  that  under  the 
statute  then  in  question  that  duty  devolved  at  once  upon  the 
owner  and  without  the  notice  provided  for  in  the  statute,  and 
that  a  civil  liability  for  failure  to  comply  extended  to  the  les- 
see, trustee  or  occupants  in  the  actual  control  of  any  building 
within  the  description  mentioned  in  the  first  section  of  the 
statute. 

This  conclusion  finds  substantial  support  in  the  fallowing 
decisions  outside  of  our  own  state.  Willy  v.  Mtilledy,  78  N. 
Y.  310;  Rose  v.  King,  49  Ohio  St.  213,  30  N.  E.  267;  McRick- 
ard  V.  Flint,  114  N.  Y.  222,  21  N.  E.  153 ;  State  v.  Whitdker, 
160  Mo.  59,  60  S.  W.  1068;  Hayes  v.  Michigan  Cent.  R.  R,,  111 
U.  3.  228. 

It  is  next  objected,  and  many  authorities  are  brought  to 
the  attention  of  the  court  on  the  proposition  that  the  ordi- 
nance i3  invalid  because  it  requires  the  approval  of  a  non- 
official  body.  It  is  provided  in  one  section  of  the  ordinance 
that  **The  entire  sprinkler  equipment  to  be  approved  by  the 
commissioner  of  buildings,  fire  marshal,  and  the  board  of  un- 
derwriters of  Chicago.''  There  can  be  no  doubt  but  what 
the  requirement  in  regard  to  the  board  of  underwriters  is 
void,  and  it  is  claimed  that  this  provision  affects  the  whole 
ordinance  and  renders  it  void. 

Also  it  has  been  often  decided  that  *Svh  e  an  ordinance  is 
entire,  and  each  part  has  a  general  influence  over  the  rest, 
and  one  part  of  it  is  void,  the  entire  ordinance  is  void.  The 
void  part  of  the  ordinance  makes  the  whole  ordinance  void,  if 
the  void  and  valid  parts  are  so  connected  as  to  be  essential  to 
each  other."  Cicero  Lumber  Co.  v.  Town  of  Cicero,  176 
111.  21. 
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But  if  the  invalid  part  can  be  separated  from  the  other  pro- 
visions of  the  law  and  the  purpose  and  intent  of  the  le^slature 
remains  plain  and  eflfeetive,  then  the  invalid  part  may  be  alto- 
gether disregarded.  C,B,&  Q.R.  B,  v.  Jones,  supra.  It  does 
not  seem  to  me  that  this  provision  requiring  the  approval  of  the 
board  of  underwriters  is  at  all  necessary  to  the  meaning  or 
•effectiveness  of  the  ordinance  and  that  it  may  be  omitted 
without  impairing  in  any  degree  the  purpose  or  usefulness  of 
the  law.  Therefore,  this  provision  may  be  disregarded  and 
the  law  considered  as  if  this  requirement  had  never  been, 
leaving  only  the  sound  parts  of  the  statute  intact. 

It  is  elementary  that  even  if  an  injury  may  follow  the  com- 
mission of  a  wrongful  act,  still  if  the  wrong  be  not  the  direct 
and  proximate  cause  of  the  injury  itself,  that  no  liability  re- 
sults to  the  wrong-doer.  Causa  proxima  non  remota  specta- 
tur,  is  the  maxim.  And  in  this  case  it  is  strenuously  argued 
that  the  fire  and  not  the  lack  of  saving  appliances,  was  the 
<iirect  and  proximate  cause  of  the  death  of  Viva  R.  Jackson. 

Many  authorities  are  cited  in  support  of  that  contention. 
Thus  in  a  Kentucky  case  a  tenant  was  sued  for  removing 
water  pipes  from  the  leased  building,  it  being  charged  that 
because  of  such  removal  it  became  impossible  to  extinguish  a 
fire  which  afterwards  occurred.    But  the  court  said: 

"It  seems  to  us  that  to  make  the  appellees  liable  for  the 
•destruction  of  this  building  there  must  be  some  proof  showing 
that  the  act  of  disconnecting  and  removing  the  pipes  was  the 
cause  of  the  destruction  of  the  building:  and  as  this  removal 
had  been  done  some  time  and  no  fire  had  happened,  and  in  the 
absence  of  proof  that  if  the  pipes  had  been  in  perfect  order, 
the  engine  and  pumps  would  have  worked  •  •  •  and  that 
all  that  having  been  done  it  would  of  necessity  have  saved  the 
'building,  the  damage  is  entirely  too  problematical  and  specu- 
lative to  permit  a  recovery.  The  acts  of  negligence  com- 
plained of  are  too  remote."  Stone  v.  Boston  &  A.  R.  Co.,  171 
Mass.  536,  51  N.  E.  1 ;  Franks  v.  Head,  19  Ky.  L.  Rep.  1128, 
42  S.  W.  913. 

In  Stone  v.  Boston  R.  R.,  a  teamster  not  connected  with  the 
•defendant  dropped  a  lighted  match  underneath  the  defend- 
ant's freight  platform.     The  platform  was  loaded  with  oil 
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which,  contrary  to  law,  had  been  standing  there  for  more  than 
forty-eight  hours.  In  the  conflagration  which  ensued  plain- 
tiff's buildings  situated  across  the  way  were  destroyed.  It 
was  held  in  an  action  for  the  loss  of  the  buildings  that  the 
fire  and  not  the  illegal  storing  of  the  oil  on  the  defendant's 
platform  was  the  proximate  cause  of  the  destruction  of  plain- 
tiff's buildings.    And  in  deciding  the  cause  the  court  says: 

**The  rule  is  very  often  stated  that  in  law  the  proximate  and 
not  the  remote  cause  is  to  be  regarded ;  and,  in  applying  this 
rule  it  is  sometimes  said  that  the  law  will  not  look  back  from 
the  injurious  consequences  beyond  the  last  sufficient  cause. 
•  •  •  It  cannot,  however,  be  considered  that  in  all  cases 
the  intervention  even  of  a  responsible  and  intelligent  human 
being  will  absolutely  exonerate  a  preceding  wrong  doer. 
Many  instances  to  the  contrary  have  occurred  and  these  are 
usually  cases  where  it  has  been  found  that  it  was  the  duty 
of  the  original  wrong-doer  to  anticipate  and  provide  against 
such  intervention  because  such  intervention  was  a  thing  likely 
to  happen  in  the  ordinary  course  of  events." 

These  two  cases  out  of  the  multitude  offered  sufficiently 
illustrate  the  claim  of  the  defendant,  but  it  seems  to  me  that 
the  supreme  court  of  this  state  has  in  Landgraf  v,  Euh,  5tt- 
pra,  determined  also  the  question.    The  court  says : 

**It  is  further  claimed  on  the  part  of  appellees,  that  the  ab- 
sence of  a  fire-escape,  if  it  was  a  cause  of  the  injury  which 
resulted  in  the  death  of  the  appellant's  deceased,  was  only  the 
remote,  and  not  the  proximate  cause  of  such  injury.  It  is 
said,  that  appellant  can  not  fasten  any  liability  upon  the  ap- 
pellees, unless  she  not  only  shows  omission  by  appellees  of  a 
duty,  but  unless  she  also  shows  that  such  omission  of  duty  was 
the  direct  and  proximate  cause  of  the  accident  complained  of. 
It  is  often  difficult  to  determine  whether  the  cause  of  an  in- 
jury is  the  remote  or  the  proximate  cause  thereof.  Where, 
in  the  absence  of  a  fire-escape,  a  person  in  a  burning  building 
is  destroyed  by  the  flames,it  is  unquestionably  true  that  the 
fire  is  the  proximate  cause  of  the  death,  but  yet  it  cannot  be 
said  that  the  absence  of  the  fire-escape  is  not,  in  the  view  of 
the  law,  a  proximate  cause,  if  the  presence  of  such  fire-escape 
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would  have  prevented  the  death.  So,  if  a  person  in  a  burn- 
ing building  where  there  is  no  fire-escape  or  non-accessible,  is- 
forced  to  seek  escape  from  the  building  by  descent  from  a  lad- 
der or  otherwise,  it  may  be  a  question  whether  the  defective 
condition  of  the  ladder,  or  its  unskillful  use,  is,  in  such  a  case,, 
so  far  the  proximate  cause  of  the  accident  as  to  make  the  ab- 
sence of  the  fire-escape  merely  a  remote  cause.  Certainly,  the 
effort  to  escape  in  some  other  mode  than  by  a  fire-escape  might 
be  directly  caused  by  the  absence  of  such  fire-escape.  But  we* 
do  not  wish  to  be  understood  as  expressing  any  opinion  upon 
the  question,  whether  the  obstruction  of  the  double  window 
communicating  with  the  fire-escape,  or  an  accident  in  connec- 
tion with  the  use  of  the  fireman's  ladder,  was  the  proximate 
cause  of  the  death  of  appellant's  intestate,  or  not.  What  we 
decide  is,  that  the  question,  what  is  the  proximate  cause  of 
an  injury,  is  ordinarily  a  question  to  be  determined  by  the 
jury  under  the  instructions  of  the  court.  In  Fe7it  v,  Toledo, 
Peoria  cfe  Warsaw  Railway  Co.,  59  lU.  349,  we  said  (p.  362) : 
*  We  understand  •  •  •  the  position  of  counsel  for  ap- 
pellee to  be  that,  if  fire  is  communicated  from  a  locomotive  to- 
the  house  of  A.  and  thence  to  the  house  of  B.  it  is  a  conclusion 
of  law  that  the  fire  sent  forth  by  the  locomotive  is  to  be  re- 
garded as  the  remote,  and  not  the  proximate  cause  of  the  in-^ 
jury  to  B. ;  and  the  railway  company  is,  for  this  reason  alone, 
to  be  held  not  responsible.  This  rule  we  repudiate  as  in  the- 
teeth  of  almost  numberless  decisions,  and  as  unsupported  by 
that  reason  which  is  the  life  of  the  law.  We  hold,  on  the 
contrary,  •  •  •  that  it  is  in  each  case  a  question  of  fact, 
to  be  determined  by  the  jury  under  the  instructions  of  the 
court.  •  •  •  If  the  fire  is  the  consequence  of  the  care- 
lessness of  the  railway  company,  and  the  question  of  remote 
or  proximate  cause  is  raised,  the  jury  should  be  instructed 
that,  so  far  as  the  case  turns  upon  that  issue  the  company  is 
to  be  held  responsible,  if  the  loss  is  a  natural  consequence  of 
its  alleged  carelessness  which  might  have  been  foreseen  by  any 
reasonable  person,  but  is  not  to  be  held  responsible  for  injur- 
ies which  could  not  have  been  foreseen  or  expected  as  the  re- 
sults of  its  negligence  or  misconduct.'    In  Milwaukee,  etc,,. 
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Railway  Co,  v,  Kellogg,  94  U.  S.  474,  it  was  said:  *The  true 
rule  is  that  what  is  the  proximate  cause  of  an  injnxy  is  ordi- 
narily a  question  for  the  jury.  It  is  not  a  question,  of  science 
or  of  legal  knowledge.  It  is  to  be  determined  as  a  fact,  in 
view  of  the  circumstances  of  fact  attending  it.'  {Ford  v.  Il- 
linois Refrigerating  Co-,  40  111.  App.  222).'* 

The  defendant  is  accused  of  involuntary  manslaughter,  that 
is,  the  killing  of  a  human  being,  in  the  commission  of  an  un- 
lawful act,  or  a  lawful  act  done  without  due  caution  or  cir- 
cumspection. The  crime  is  further  defined  by  the  statute  as 
the  killing  of  a  human  being  without  any  intent  to  do  so,  in 
the  commission  of  an  unlawful  act,  or  a  lawful  act  which 
probably  might  produce  such  consequences  in  an  unlawful 
manner. 

Now,  it  must  be  conceded  at  once  that  the  mere  violation  of 
a  city  ordinance  or  even  of  a^  statute  notwithstanding  death 
ensues  during  the  violation  and  in  connection  therewith,  does 
not  of  itself  render  the  law-breaker  liable  to  punishment  for 
manslaughter. 

In  Commonwealth  v.  Adams,  114  Mass.  323,  one  who 
while  violating  a  city  ordinance  against  fast  driving,  drives 
over  another,  is  not  guilty  of  criminal  assault  and  battery 
merely  because  of  his  violation  of  the  ordinance. 

In  Potter  t\  State,  162  Ind.  213,  70  N.  E.  129,  the  defendant 
at  the  time  of  the  homicide  was  unlawfully  carrying  a  pistol 
in  violation  of  the  statute.  During  a  friendly  scuffle  the  pis- 
tol was  accidentally  discharged  and  a  person  was  killed,  and 
the  court  says  that,  **It  is  undoubtedly  true  as  a  general  rule 
of  law  that  a  person  encfaged  in  the  commission  of  an  unlaw- 
ful act  is  legally  responsible  for  all  the  consequences  which 
may  naturally  or  necessarily  result  or  flow  from  such  unlaw- 
ful act.  But  before  this  principle  of  law  can  have  any  appli- 
cation under  the  facts  in  the  case  at  bar,  it  must  appear  that 
the  homicide  was  the  necessary  or  natural  result  of  the  act  of 
appellant  in  carrying  the  revolver  in  violation  .of  the  statute. 
#  •  •  rpY^Q  mere  fact  that  the  accused  was  unlawfully  car- 
rying the  weapon  in  question  at  the  time  it  was  accidentally 
discharged  is  not  under  the  circumstances  a  material  element 
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in  the  eaae,  for  it  is  manifest  that  sueh  unlawful  aet  did  not 
during  the  scuffle  between  the  parties  render  the  pistol  any 
more  liable  to  be  discharged  than  though  the  carrying  thereof 
had  been  lawful." 

Again,  the  court  says  in  its  opinion:  ''It  is  not  chai^d  in 
the  indictment  in  this  case  that  the  homicide  resulted  from 
the  reckless,  careless  or  negligent  manner  in  which  appellant 
was  using  or  handling  the  pistol  at  the  time  it  was  discharged. 
Consequently  under  the  pleading,  even  though  the  facts  could 
be  said  to  justify  or  sustain  such  a  charge,  the  case  is  not 
brought  within  the  rule  of  culpable  negligence  as  affirmed, 
and  enforced  in  State  v.  Dorsey,  supra,  where  the  defendant 
was  charged  in  the  indictment  with  having  carelessly  and  neg- 
ligently run  a  locomotive  engine  into  a  passenger  car,  thereby 
killing  a  person  who  was  a  passenger  thereon." 

Nor  would  the  mere  fact  that  a  person  unlawfully  at- 
tempted to  pass  through  a  toll-gate  without  paying  his  toll, 
and  while  so  doing  caused  the  death  of  another,  render  the 
offender  guilty  of  manslaughter.  Such  act  done  in  the  exer- 
cise  of  due  care  is  at  worst  malum  prohibittim,  in  itself  de- 
void of  dangerous  tendency,  and  therefore  not  criminal.  But 
it  was  said  that  '*if  the  unlawful  act  were  done  under  con- 
ditions dangerous  to  the  toll-keeper;  as,  if  he  drove  through 
the  gate  at  a  rapid  pace,  or  urged  his  team  of  mules  on  after 
they  had  been  seized  by  the  deceased,  or  if  from  their  known 
fractiousness  it  was  dangerous  to  stop  them — the  criminality 
consisting  of  two  elements,  the  unlawfulness  of  the  act  and  the 
unlawfulness  and  danger  in  the  mode  of  its  execution,"  the 
defendant  would  be  criminally  liable.  Estell  v.  State,  51  N. 
J.  L.  182,  17  Atl.  118. 

However,  in  the  case  of  The  People  v,  Peame,  118  Cal.  154, 
50  Pac.  376,  the  supreme  court  of  that  state  held  that  in  a  case 
charging  fast  driving  in  violation  of  an  ordinance  by  reason 
of  which  driving  a  person  was  killed,  that  the  ordinance  did 
not  strengthen  the  case  of  the  people,  but  left  the  case  just 
where  it  stood  before,  upon  the  actual  occurrences,  aa  to 
whether  the  act  was  done  with  **due  caution  and  circumspec- 
tion."   Nevertheless  the  law  upon  this  question  seems  reason- 
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ably  clear  from  the  authorities^  and  it  may  be  thus  summar- 
ized : 

The  defendant  can  only  be  held  liable  criminally  for  the 
consequences,  not  intended  of  an  unlawful  act:  First,  when 
the  act  or  omission  is  in  its  nature  a  wrongful  act  independ- 
ently of  the  enactment,  such  as  breaches  of  public  order  in- 
jurious to  person  or  property,  outrages  upon  public  decency 
*  or  good  morals,  and  the  like.  Or,  second,  when  the  natural 
consequences  of  the  unlawful  act  or  omissyn  are  dangerous 
to  life  or  limb,  which  last  clause  may  after  all  be  included 
within  the  term  malum  in  se. 

Suppose,  however,  that  the  act  complained  of  here  was  not 
nnalum  in  se,  then  was  it  in  its  natural  consequences  danger- 
ous to  life? 

It  must  be  remembered  both  in  the  consideration  of  this 
question  and  the  consideration  of  the  question  of  proximate 
<5ause  that  the  ordinance  supposes  always  a  fire  to  have  hap- 
pened before  its  provisions  will  be  of  avail.  The  persons  for 
whose  benefit  the  law  was  enacted  are  always  in  danger  and 
the  apparatus  and  appliances  mentioned  in  the  ordinance  are 
commanded  to  be  supplied  them  in  their  then  situation,  to  re- 
lieve them  of  their  peril. 

Does  it  require  more  than  the  mere  statement  of  this  fea- 
ture of  the  law  in  question  to  establish  that  the  natural  conse- 
quences of  an  omission  to  perform  its  commands  will  be 
fraught  with  danger  to  life  and  limb  ?  If,  as  stated  in  the 
Potter  case,  ''a  person  engaged  in  an  unlawful  act  is  legally 
responsible  for  all  the  consequences  which  may  naturally  or 
necessarily  flow  or  result  from  such  unlawful  act ;  is  not  the 
person  charged  with  the  duty  of  supplying  fire  escapes  re- 
sponsible for  the  injury  caused  to  persons  by  reason  of  his 
failure  to  supply  them? 

^  Contending  for  the  sake  of  the  argument  even  that  the  or- 
dinance in  question  has  not  the  dignity  or  force  of  a  public 
law  but,  it  placed  a  positive  duty  upon  the  shoulders  of  the 
defendant  which  is  as  high  at  least  in  character  as  the  duty 
created  by  contract,  and  the  natural  and  probable  result  of 
a  failure  to  perform  that  duty,  it  must  be  assumed,  as  we 
have  seen,  for  the  purposes  was  a  danger  to  life.     And  it 
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would  seem  incontrovertible  that  the  wrong-doer  is  responsi- 
ble for  such  omission. 

But  if  this  conclusion  be  wrong,  then  there  is  another  con- 
sideration which  disposes  of  the  objection:  Though  a  viola- 
tion of  the  ordinance  in  question  in  the  manner  charged,  may 
not  constitute  an  unlawful  act  within  the  meaning  of  the  stat- 
ute even  though  its  natural  consequences  were  dangerous,  yet 
there  can  be  no  question  but  what  the  omission  makes  prima 
facie  a  case  of  negligence. 

It  has  been  held  repeatedly  by  the  supreme  and  appellate 
courts,  that  a  failure  to  observe  a  statutory  precaution,  or  one 
created  by  municipal  ordinances,  raises  a  prima  facie  case  of 
negligence. 

In  the  recent  case  of  the  United  States  Brewing  Co.  v. 
Stoltenberg,  211  IJl.  531,  our  supreme  court  says:  **The  vio- 
lation of  a  statute  is  prima  facie  evidence  of  negligence.  This 
is  also  true  as  to  the  violation  of  a  city  ordinance  where  the 
ordinance  is  such  a  one  as  the  city  is  authorized  by  its  charter, 
or  by  statute,  to  make.  The  ordinance  when  passed  by  a 
power  conferred  by  statute,  has  the  force  and  effect  of  the 
statute.  {Morse  v.  Sweenie,  15  111.  App.  486;  Penn.  Co.  v. 
Frana,  13  Id.  91,  and  authorities  cited).  •  •  *  Inas- 
much, therefore,  as  the  city  council  of  Chicago  had  the  power 
to  pass  the  ordinance,  set  up  in  the  additional  count,  and  in- 
troduced in  evidence  in  the  case  at  bar,  such  ordinance  has 
the  force  and  effect  of  a  statute." 

The  court  then  cites  in  support  of  its  position  Channon  v. 
Hahn,  189  111.  28 ;  True  &  True  Co.  v.  Woda,  201  lU.  315,  and 
many  other  authorities. 

Then  if  it  is  assumed  that  this  omission  to  supply  the  ap- 
paratus and  appliances  described  in  the  indictment  was  negli- 
gent, who  is  to  say  whether  this  negligence  failed  of  the  due 
caution  and  circumspection  required  by  law  ?  Surely  not  the 
court,  in  the  face  of  the  charges  made  in  this  indictment.  The 
indictment  charges  in  each  count  that  upon  the  stage  there 
were  a  great  many  lights  and  draperies,  borders  and  curtains 
and  that  the  latter  were  highly  combustible  and  inflamma- 
ble and  that  if  the  equipment  called  for  by  the  ordinance  had 
been  provided,  Viva  R.  Jackson  would  have  been  saved. 
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So  it  seems  to  me  that  under  the  charges  of  the  mdictment 
all  of  which  are  admitted  to  be  true,  that  in  the  view  most 
favorable  to  the  defendant  there  is  a  question  for  a  jury  to 
pass  upon,  and  that  it  is  conclusively  established  that  it  is  for 
a  jury  to  determine  whether  his  omission  to  provide  the  equip- 
ment constituted  a  lack  of  due  caution  and  circumspection 
within  the  meaning  of  the  statute. 

There  are  several  minor  objections  presented  against  the  in- 
dictment which  I  do  not  deem  important.  On  the  whole  the 
indictment  seems  to  me  to  present  a  state  of  facts  which  if 
true  at  least  raises  a  charge  triable  by  a  jury.  The  motion  to 
quash  is  overruled  as  to  the  first,  second,  third  and  fourth 
counts,  and  is  sustained  as  to  the  fifth  and  sixth  counts. 

With  the  truth  or  falsity  of  the  charges,  with  the  manifest 
diflSculty  of  proof,  this  opinion,  of  .course,  has  nothing  to  do; 
for  the  purposes  of  this  motion,  all  the  charges  in  the  indict- 
ment are  admitted  to  be  true.  I  have  arrived  at  these  con- 
clusions with  diffidence  and  after  great  labor,  realizing  fully 
as  I  do  the  seriousness  of  the  cause  both  to  the  people  and  to 
the  defendant,  the  difficulty  .of  the  questions  presented  and 
the  high  authority  of  the  courts  from  the  opinions  of  which  I 
have  been  obliged  to  differ. 

The  great  industry  and  ability  of  counsel  engaged,  com- 
bined with  the  intense  interest  they  have  taken  in  the  contro- 
versy have  lightened  the  labors  of  the  court  and  greatly  facil- 
itated his  research. 


{Circuit  Court  of  Cook  County.    In  Chancery.) 

Sperry,  et  al. 

vs. 

Stinson.! 

(May  21,  1895.) 

1.  Taxes — Right  of  Mortgagee  to  Pat.     Taxes  and  assessmentB 

are  a  paramount  lien  to  all  others,  and  a  mortgage  lien  holder, 

even  in  the  absence  of  covenant,  has  the  right  to  pay  and  dis- 

^        charge  such  taxes  and  assessments  where  the  mortgagor  fails 

to  do  so. 

1  Judgment  reversed,  174  111.  125. 
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2.  Same — Right  to  Redeem.  A  mortgage  lien  holder  may  redeem 
from  tax  sales  and  buy  up  tax  certlflcates  and  tax  titles  after 
the  time  for  redemption  had  expired,  paying  a  reasonable  con- 
sideration therefor.  The  amount  so  paid,  with  interest,  can  be 
recovered  in  the  foreclosure  proceedings. 

3.   MOBTGAOEB   AS    PUBCHABEB   AT    TaX    SaLES — RIGHTS    OV.       There  iS 

nothing  in  the  mortgage  contract  which  prevents  the  mort- 
gagee from  purchasing  the  premises  at  a  tax  sale.  But  neither 
the  mortgagor  or  the  mortgagee  are  allowed  to  obtain  any  ad- 
vantage, the  one  over  the  other,  by  reason  of  any  such  pur- 
chase, nor  wlU  such  purchase  be  allowed  to  ripen  into  an 
adverse  title  as  against  the  other  party,  or  those  in  privity 
with  him. 

4.  Same — Seveiv  Teabs'  Payment  or  Taxes.    Nor  can  payment  of 

taxes  by  the  mortgagee  or  the  mortgagor  in  possession  be  re- 
lied upon  as  payment  of  taxes  under  color  of  title  under  the 
sbven-year  Ldmitation  Act 

5.  Samb-^-Paykknt  of  Taxes  bt  Mobtgaqeb.    The  mortgagee  has 

the  right  to  pay  taxes  and  add  the  amount  thereof  to  the  mort- 
gage debt  A  purchase  at  a  tax  sale  is  not  a  payment  of  taxes, 
nor  is  the  purchase  of  a  tax  certificate  a  payment  of  taxes  or 
a  redemption. 
C  Samb — Rights  or  Mobtgaqee  Holding  Tax  Cebtiticatb.  Wlhere 
a  mortgagee  becomes  a  purchaser  at  a  tax  sale  he  is  in  the 
position  of  any  other  purchaser  with  all  the  incidents  and  ob- 
ligations imposed  by  the  statute. 

7.  Taxes — ^Payment  of  by  Tax  Pubchaser  in  Suoceedino  Tkabs. 

If  a  mortgagee  holding  a  tax  certificate  fails  to  pay  the  next 
year's  taxes  and  the  property  is  sold,  the  mortgagor  has  the 
right  to  redeem  from  the  first  sale  by  paying  only  the  amount 
for  which  the  land  was  sold. 

8.  Same — ^Rights  of  Mortgagobs.     Where  a  mortgagee  purchases 

a  tax  certificate  the  mortgagor  has  the  right  of  election, 
whether  the  mortgagee  shall  be  considered  as  a  purchaser  or 
as  holding  the  tax  certificate  for  the  benefit  of  the  mortgagor. 

9.  Taxes — Sale  of  YIgintuxionth  Intebest.    The  sale  of  a  vigin- 

tilUonth  of  certain  land  for  the  non-payment  of  taxes  is  not  a 
cloud  upon  the  title,  and  a  mortgagee  redeeming  from  such  a 
sale  cannot  charge  the  amount  so  paid  against  the  mortgagor. 
The  maxim,  de  minimus  non  curat  lex,  applies. 

10.  Tax  Sales.    The  rule  of  owoeat  emptor  is  applicable  to  tax  salea 

11.  Tendkb.    To  stop  the  running  of  interest  in  case  ot  a  tender^ 

the  tender  should  be  kept  good  by  paying  the  money  into  court 

Exceptions  to  Masters^  Tep<»rt.    Heard  before  Judge  Mur- 
ray F.  Tuley. 
19 
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For  statement  of  facts  see  opinion. 
Price  cfe  Stewart,  for  complainants. 
Prentice  cfe  Whitman,  for  defendants. 

TULEY,  J. : — 

The  Connecticut  Mutual  Life  Insurance  Company  held  a 
bond  and  trust  deed  security,  by  way  of  mortgage  made  by 
defendant,  Stinson,  to  Sperry  et  aL,  as  trustee,  to  secure  a  debt 
of  about  $15,000.  In  the  trust  deed  the  defendant,  Stinson, 
covenanted  to  pay  the  debt  at  a  time  therein  named,  and  that 
'^also  until  full  payment  as  aforesaid  will  pay  all  taxes,  as- 
sessments and  other  charges ;  •  •  •  also  at  once  to  repay 
all  advances  (which  are  also  to  be.  included  in  the  sums  hereby 
secured)  made  for  taxes,  assessments,  rates,  redemption  from 
sales  for  taxes,  assessments,  or  in  any  way  otherwise  to  protect 
the  security  hereby  given  with  interest  thereon  at  eight  per 
centum  per  annum." 

In  1893,  Stinson,  the  mortgagor,  failed  to  pay  certain  spe- 
cial assessments,  levied  upon  the  ten  acres  of  land  mortgaged, 
and  the  premises  were  sold  for  one  assessment  on  November  4, 
1893,  of  $572.85,  and  on  November  14,  1893,  for  another  as- 
sessment of  $686.81. 

They  were  bid  in,  and  a  tax  certificate  issued  to  one  William 
Mills,,  who  was  a  clerk  and  acted  for  D.  J.  Hamilton,  a  tax 
buyer.  On  the  9th  of  December,  1893,  the  two  certificates 
were  transferred  to  the  complainant,  indorsed  in  blank  in  con- 
sideration of  the  face  of  the  certificates  and  twenty-five  per 
centum  additional,  making  a  total  sum  of  $1,574.37,  and  on 
December  26, 1893,  this  bill  was  filed  to  foreclose  the  mortgage 
or  trust  deed  security.  Answer  having  been  filed  and  issue 
joined,  a  reference  was  had  to  the  master  to  take  and  state  an 
account  of  the  amount  due  upon  the  mortgage.  While  the 
matter  was  pending  before  th^  master  on  an  accounting  the 
premises  were  again  offered  for  sale  for  taxes,  and  the  east  one 
vigintillionth  of  the  premises  sold  on  October  24,  1894,  for 
$603.33.  The  purchase  was  made  by  the  same  party,  and  on 
the  28th  of  November,  1894,  the  certificate  issued  thereon  was 
transferred  in  blank  to  complainant  for  $754.16,  being  the 
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face  of  the  certificate  and  twenty-five  per  centum  additional 
penalty. 

These  tax  certificates  were  produced  by  complainant  upon 
the  accounting,  and  allowed  against  the  defendant  for  the 
amount  paid  by  complainant  to  the  tax  buyer,  together  with 
interest  at  eight  per  centum  per  annum  from  the  time  of  such 
payment.  The  defendant  objected  to  the  master  allowing 
complainant  the  $1,574.37  paid  on  the  first  sale,  and  produced 
a  certificate  of  redemption  of  the  county  clerk,  dated  Novem- 
ber 16,  1894,  showing  that  the  defendant  had  deposited  in  re- 
demption from  such  sale  the  amount  of  the  sale  without 
any  penalty,  and  which,  by  the  revenue  law  of  this  state, 
is  declared  to  be  a  sufficient  redemption  in  a  case  where  the 
land  is  permitted  by  the  tax  buyer  or  the  party  holding  the 
certificate  to  be  again  sold  within  two  years.  The  evidence 
taken  before  the  master  disclosed  the  fact  that  the  mortgagee 
had  an  arrangement  with  the  tax  buyer,  by  which  the  latter 
was  to  bid  in  all  the  property  in  which  the  mortgagee  was  in- 
terested, a  list  of  the  same  being  furnished,  and  the  mortgagee 
was  to  take  the  tax  certificates  from  the  tax  buyer  by  paying 
the  amount  paid  at  the  sale  with  the  accrued  penalties;  the 
tax  buyer  was  also  to  be  guaranteed  from  loss  by  reason  of  any 
such  purchase.  This  arrangement  was  unknown  to  the  mort- 
gagor. 

On  the  6th  day  of  December,  upon  the  hearing  before  the 
master,  the  defendant  tendered  to  the  attorney  of  the  mort- 
gagee, the  sum  of  $16,972.75  in  full  of  all  claims  under  the 
mortgage.  It  is  not  claimed  that  if  the  amounts  paid  by  the 
mortgagee  for  tax  certificates  in  1893  and  1894  are  excluded 
from  the  computation,  that  the  tender  made  at  that  time  was 
not  sufficient,  so  that  upon  the  exceptions  the  only  questions 
are,  as  to  the  right  of  the  mortgagee  to  be  allowed  for  moneys 
claimed  by  him  to  have  been  paid  for  the  certificates  of  pur- 
chase, and  as  to  the  effect  of  the  tender. 

Taxes  and  assessments  are  a  paramount  lien  to  all  others, 
and  a  mortgage  lien  holder  independent  of  any  covenants  in 
the  mortgage  has  the  right,  the  mortgagor  failing  to  do  so,  to 
pay  and  discharge  such  taxes  and  assessments.    He  may  also 
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redeem  from  tax  sales  and  buy  up  tax  certificates  after  the 
time  for  redemption  has  expired,  and  also  tax  titles,  paying 
therefor  a  reasonable  consideration.  The  amount  5:0  paid 
with  interest  can  be  recovered  in  the  foreclosure  proceedings. 
Jones,  Mortgages,  sec.  358;  Wright  v.  Langley,  36  111.  381; 
Pratt  v.  Pratt,  96  111.  184 ;  Windett  v.  Union  Mut.  Life  Ins. 
Co.,  144  U.  S.  581. 

Upon  an  examination  of  the  foregoing  cited  authorities  it 
will  be  seen  that  as  to  the  questions  involved,  the  express  cove- 
nants of  the  mortgagor  give  no  additional  power  to  the  mort- 
gagee beyond  what  it  would  have  had,  had  no  such  covenants 
existed. 

There  can  be  no  question  but  that  a  mortgagee  may,  if  he 
choose  so  to  do,  become  the  purchaser  of  the  mortgaged  prem- 
ises at  a  tax  sale.  There  is  nothing  in  the  mortgage  contract 
which  raises  an  express  trust  relation  between  the  parties, 
trust  relations  being  only  implied  under  certain  circumstances 
by  a  court  of  equity  in  order  to  carry  out  the  real  contract  be- 
tween the  parties.  And  a  purchase  by  a  mortgagee  at  a  tax 
sale  as  against  all  the  world,  except  the  mortgagor  and  those 
in  privity  with  him,  may  ripen  into  a  paramount  title  and  cut 
off  all  other  interests.  But  the  mortgagor  and  the  mortgagee, 
as  to  their  dealings  with  each  other,  or  with  the  mortgaged 
property,  the  law  requires,  that  the  same  should  be  open  and 
fair  and  in  good  faith ;  neither  the  mortgagor  nor  the  mortga- 
gee will  be  allowed  to  obtain  any  advantage,  the  one  over  the 
other  by  reason  of  any  purchase  at  a  sale  of  the  mortgaged 
premises  for  taxes,  nor  will  such  purchase  be  allowed  to  ripen 
into  an  adverse  title  as  against  the  other  party,  or  those  in 
privity  with  him.  Moore  v.  Tiltman,  44  111.^67;  Mc Alpine  v. 
Zitzer,  119  111.  273. 

Nor  can  payment  of  taxes  by  the  mortgagee  or  the  mort- 
gagor in  possession  be  relied  upon  as  payment  of  taxes  under 
color  of  title  under  our  seven  years  limitation  act.  Chick- 
ering  v.  Failes,  26  lU.  508:  McAlpine  v.  Zitzer,  119  TU.  273. 

The  mortgagee  in  this  case  could  have  pursued  a  plain  and 
straightforward  course  by  paying  the  taxes  and  have  added 
the  sum,  together  with  eight  per  centum  interest  to  his  mort- 
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gage  debt,  or  he  could  have  redeemed  from  any  tax  sale.  He 
might,  under  the  arrangement  made  with  the  tax  buyer,  be 
considered  the  actual  purchaser,  for  equity  regards  the  sub- 
stance, not  the  form  of  the  transaction,  but  a  purchase  at  a  tax 
sale  is  not  a  payment  of  the  taxes,  nor  is  the  purchase  of  a 
tax  certificate  either  a  payment  of  taxes,  or  a  redemption. 
Whether  the  mortgagee  is  to  be  regarded  as  a  purchaser  at  the 
tax  sale,  or  as  the  assignee  in  blank  of  the  tax  certificates  he 
occupied  the  position  of  a  tax  purchaser  with  all  its  incidents 
and  obligations  imposed  by  the  statute  concerning  sales  for 
taxes. 

The  mortgagee  holding  the  tax  certificates  was  bound  to  pay 
the  next  year's  taxes,  but  failing  to  do  so,  and  the  property 
being  again  sold  for  taxes,  the  statute  gave  the  mortgagor  the 
-right  to  redeem  from  the  first  sale  by  paying  only  the  amount 
for  which  the  land  was  sold.  The  mortgagor  in  so  doing  ex- 
ercises only  a  statutory  right,  and  there  is  nothing  in  the 
mortgage  relation  or  in  the  provisions  of  the  mortgage  which 
would  prevent  his  doing  so. 

If  the  mortgagee  chose  to  occupy  the  position  of  a  tax  sale 
purchaser,  or  the  holder  of  tax  sale  certificates,  indorsed  in 
blank,  which  could  be  transferred  at  any  moment  to  an  inno- 
cent purchaser,  he  can  not  complain  if  the  mortgJigor  exercises 
his  legal  right  and  makes  redemption  under  the  statute.  It 
was  as  easy  to  the  mortgagee  to  have  exercised  the  plain  right 
given  him  by  the  mortgage  of  paying  these  taxes  as  for  him 
to  become  a  purchaser  directly  or  indirectly.  See  Williams 
V.  Toivnsend,  31  N.  Y.  411 ;  Maxfield  v.  Willey,  46  Mich.  252, 
9  N.  W.  271 ;  Jones  v.  Wells,  31  Mich.  170. 

The  evidence  shows  that  the  mortgagee  took  up  the  tax  cer- 
tificate from  the  tax  purchaser  after  being  notified  by  the 
mortgagor  not  to  do  so,  but  as  has  been  said  as  to  the  other  two 
certificates,  whether  he  is  to  be  treated  as  a  purchaser  at  the 
tax  sale,  or  as  a  purchaser  of  the  tax  certificates  after  the  sale, 
is  immaterial  as  in  either  case,  he  occupies  the  position  of  a 
tax  purchaser  and  with  all  the  rights  of  a  tax  purchaser,  and 
all  the  imsidents  attaching  to  the  purchase.  The  right  to  say 
whether  he  shall  be  considered  as  purchasing  or  holding  the 
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tax  certificate  for  the  benefit  of  the  mortgagor^  is  a  personal 
right  of  the  mortgagor.  Jones  v.  Wells,  31  Mich.  170 ;  Max- 
field  V.  Willey,  46  Mich.  252,  9  N.  W.  271. 

The  mortgagor  not  objecting,  the  mortgagee  may,  as  tax 
purchaser,  obtain  a  paramount  title,  certainly  as  against  all 
parties  who  do  not  claim  by  or  under  the  mortgagor.  The 
mortgagor  has  the  right  to  say  to  the  mortgagee  on  his  becom- 
ing a  tax  purchaser,  **Tou  have  chosen  in  place  of  paying  the 
tax,  or  redeeming  from  the  tax  sale,  to  occupy  the  position  of 
holder  of  a  tax  certificate,  and  I  make  no  objection  thereto; 
whether  your  purchase  shall  be  considered  as  made  for  my 
benefit  is  my  personal  right,  and  I  do  not  desire  to  claim  it." 

The  contention  of  the  mortgagee  is,  that  the  vigintillionth 
certificate  was  purchased  in  order  to  remove  a  cloud  upon  the 
property,  and  that  by  the  express  language  of  the  mortgage, 
the  mortgagee  has  a  right  to  advance  moneys  necessary  to 
remove  clouds  upon  the  title.  But  was  this  any  cloud  upon 
the  title  to  the  mortgaged  premises,  which  it  was  necessary 
for  the  mortgagee  to  remove?  It  would  seem  clear  that  if 
ejectment  would  not  lie  for  a  vigintillionth  of  this  land,  that 
it  would  not  be  considered  a  cloud.  In  ejectment  the  thing 
sought  to  be  recovered  must  be  visible,  a  tangible  something, 
which,  in  early  times,  would  be  capable  of  liyery  of  seizin, 
and  upon  which  an  entry  could  be  made;  something  capable 
of  physical  possession,  and  of  which  the  owner  could  be  dis- 
seized, and  of  which  possession  can  be  delivered  by  the  sheriflf 
to  the  plaintiff.  Tyler  on  Ejectment  and  Adverse  Possession, 
p.  37 ;  Sedgwick  &  Wait,  Trial  of  Title  to  Land,  sec.  97. 

The  mind  is  scarcely  capable  of  comprehending  what  an 
east  vigintillionth  of  a  ten  acre  tract  of  land  would  be.  It 
certainly  would  not  be  visible  to  the  naked  eye ;  it  would  not 
be  equal  to  a  line  drawn  by  the  finest  pointed  needle  ever 
made.  Its  width  would  be  a  line  so  fine  that  the  most  power- 
ful magnifying  glass  ever  made  could  not  discover  it;  it 
would  be  utterly  incapable  of  physical  possession.  A  writ 
commanding  the  sheriflE  to  put  a  tax  title  buyer  in  possession 
of  a  vigintillionth  off  the  east  side  of  this  tract  of  land,  would 
not  only  be  incapable  of  execution,  but  would  be  an  absurdity 
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upon  its  face.  The  law  does  not  regard  infinitesimals,  and 
the  maxim — de  minimis  non  curat  lex  would  be  applicable  in 
any  case  where  this  vigintillionth  was  involved. 

A  vigintillionth :  1-1,000,000,000,000,000,000,000,000,000,000,- 
000,000,000,000,000,000,000,000,000,000,000,000th. 

No  principle  can  be  discovered  upon  which  the  doctrine  of 
subrogation  can  be  applied  in  this  casa 

The  rule  of  caveat  emptor,  let  the  purchaser  beware,  is  pe- 
culiarly applicable  to  buyers  at  tax  sales.  Having  made  his 
contract,  what  right  has  he  because  it  is  a  bad  bargain,  to 
ask  to  be  subrogated  to  the  lien  of  the  state  as  to  the  whole 
land  for  the  amount  of  taxes  paid?  The  court  knows  of  no 
principle  of  equity  which  would  entitle  him  to  any  relief  from 
his  contract. 

If  one  having  a  chattel  mortgage  upon  a  thousand  barrels 
of  flour,  finds  it  levied  on  and  advertised  for  sale  on  a  prior 
judgment  against  the  mortgagor,  say  for  $1,000,  attends  the 
sale,  and  because  of  foolish  competition,  bids  on  one  barrel  of 
flour  the  thousand  dollars  due  on  the  judgment,  what  right 
of  equity  would  there  be  in  his  claimng  to  be  subrogated  to 
the  judgment  creditor's  lien  against  the  other  999  barrels  of 
flour,  which  was  discharged  by  the  sale  of  the  one  barrel.  A 
court  of  equity  would  say  to  him,,  as  must  be  said  to  the  mort- 
gagee in  this  case:  ''You  must  stand  the  consequences  of  your 
own  improvidence  or  folly."  The  defendant's  exceptions  as 
to  the  allowance  by  the  master  of  the  amounts  paid  for  the 
three  certificates  of  purchase  must  be  sustained. 

The  defendant's  exceptions  as  to  the  three  assessments  and 
tax  certificates  being  sustained,  it  follows  that  the  tender 
made  by  the  defendant  on  the  hearing  before  the  master  was 
sufficient,  but,  in  order  to  stop  the  running  of  interest,  the 
tender  should  have  been  kept  good  by  paying  the  money  into 
court.  The  only  effect  that  can  be  given  the  tender  will  be 
to  charge  the  complainant  with  all  the  costs  accruing  subse- 
quent to  the  tender. 

Counsel  may  be  able  to  agree  as  to  amount  of  such  costs; 
if  not,  the  court  will  determine. 

Let  an  order  be  prepared  in  accordance  with  this  opinion. 
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but  let  it  provide  that  complainant  liaye  leave  to  withdraw  the 
tax  certificates. 

Note. — In  Petty  v.  Seers  (Appellate  Court,  let  District,  1906),  It 
was  held  that  a  deed  purporting  to  convey  one  vigintillionth  part 
of  a  tract  of  land  is  a  nullity,  and  ccmveys  no  title. 


(Circuit  Court  of  Cook  County,    In  Chancery,) 

Fraius  Fahrig 

vs. 

Milwaukee  ft  Ohicagro  Breweries  (Limited),  et  al. 

(March  1,  1905.) 

1.  C0BF0RATI0^'8 — BRIGHT    OF     StOCKHOLDEB    TO    EiXAKINE     BOOKS    OF 

Stjbsidiabt  Ck)BPOBATiON.  Where  an  English  corporation  owns 
the  entire  stock  of  an  American  corporation,  and  does  no  other 
business  of  any  kind  except  to  own  such  stock,  a  stockholder 
in  the  English  corporation  is  entitled  to  examine  the  books  of 
the  American  corporation,  and  is  not  obliged  to  resort  to  the 
EiUglish  courts  for  relief. 

2.  Samb — BRIGHT  OF  BSngush  CJompant  to  Own  Entibe  Stock  of 

Amebican  Cobfobation.  Whether  It  is  lawful  for  an  English 
company  to  own  the  entire  stock  of  an  American  corporation* 
qu<pre, 

3.  Samb — ^Laches.     But  where  a  stockholder  takes  no  action  to 

protect  his  rights  for  over  four  years,  and  no  sufficient  reason 
appears  why  he  did  not  do  so,  he  is  guilty  of  laches. 

Demurrer  to  amended  bill.  Gen.  No.  194,198.  Heard  be- 
fore Judge  Murray  F.  Tuley. 

For  statement  of  facts  see  Fahrig  v.  Milwaukee  dk  Chicago 
Breweries,  113  111.  App.  525,  a  decision  upon  a  previous  ap- 
peal. 

C  TT.  Greenfield  and  Nicholas  Micheles,  for  complainant. 

8.  H.  Strawn  of  Winston,  Payne  &  Strawn  and  H.  T.  GUI- 
iert,  for  defendants. 

Tuley,  J.  (orally) : — 

Qentlemen,  this  is  an  anomalous  case,  treading  on  unknown 
ground  and  raising  new  questions  as  to  the  jurisdiction  and 
powers  of  a  court  of  equity. 
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Here  is  a  corporation,  organized  in  London,  England,  for 
the  sole  and  simple  purpose,  and  carried  on  for  the  sole  and 
simple  purpose  of  holding  the  stock  of  a  United  States  cor- 
poration. It  does  no  business  itself,  it  carries  on  no  busi- 
ness; it  simply  holds  the  stock  of  the  American  Company. 
It  gets  reports  from  the  American  Company  and  takes  action 
<m  those  reports  and  that  is  all  that  it  does. 

The  substance  of  the  whole  transaction  is  the  business  car- 
ried on  by  the  American  corporation;  the  English  corpora- 
tion is  a  mere  shadow.  It  is  a  book>keeping  corporation  and 
that  only,  not  a  business  corporation. 

Certificates  are  issued  which  show  that  the  stockholders 
are  entitled  to  shares  of  stock  in  the  American  corporation. 
This  complainant  does  not  get  that — 

Mr.  Strawn:  I  beg  your  Honor's  pardon,  I  think  that 
certificate  means  the  English  corporation's  stock. 

The  Court:  And  that  share  of  stock  in  the  English  cor- 
poration represents  a  share  of  stock  in  the  American  corpora- 
tion. He  is  entitled  to  a  share  of  stock  in  the  English  cor- 
X)oration  representing  a  share  of  stock  in  the  American  cor- 
poration. 

He  applies  to  the  English  corporation  for  an  examination 
of  the  books.  They  respond,  ''why,  all  the  books  pertaining 
to  your  interests  are  the  books  of  the  American  corporation. 
"We  haven't  got  them;  they  are  in  America.  We  can  not  let 
you  examine  them;  we  have  no  authority  to  let  you  examine 
them."  Then  he  applies  to  the  American  corporation  and 
they  say,  **Why,  we  can't  let  you  examine  the  books,  we  are 
responsible  to  the  English  c6rporation  alone." 

Great  frauds  are  alleged  in  the  carrying  on  of  the  Ameri- 
<ym  corporation ;  the  expenditure  of  millions  of  money  wrong- 
fully an^  fraudulently.  What  remedy  has  the  holder  of  a 
share  of  stock  in  this  English  corporation?  The  property  is 
in  this  country,  the  book-keeping  part  is  in  England  and  that 
is  all  there  is  of  it.  Is  he  to  go  to  England  and  prosecute  a 
suit  there,  or  is  he  to  attack  the  substance  in  this  country, 
and  prosecute  it  here?  That  is  the  question  presented. 
Equity  regards  the  substance,  not  the  form  of  a  transaction. 
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The  substance  of  this  transaction  is  an  association  of  brew- 
ers, carried  on  by  this  American  corporation.  This  stock- 
holder will  never  get  a  dollar,  except  he  gets  it  through  the 
workings  of  the  American  association. 

Why  should  he  be  driven  to  England  to  fight  a  book-keep- 
ing corporation?  The  property  is  in  this  country.  It  may 
not  be  against  public  policy  that  an  English  corporation 
should  hold  the  entire  stock  of  an  American  corporation,  but 
I  am  rather  inclined  to  think  it  is.  I  will  not  pass  on  that 
question.  But  there  must  be  a  remedy  here  for  the  English 
stockholder,  and  I  see  no  other  way  except  for  him  to  pursue 
his  remedy  (if  any  he  has)  against  the  American  corpora- 
tion. When  he  obtains  it,  why,  the  American  corporation  can 
make  its  report  as  usual  to  the  English  corporation ;  there  is 
nothing  to  prevent  that,  and  that  is  all  they  want. 

Mr.  Strawn:  Didn't  he  take  it  with  notice  that  he  was  a 
stockholder  in  the  English  corporation! 

The  Court:  He  takes  it  with  notice  tliat  he  is  a  stock- 
holder in  an  English  corporation  that  owns  the  stock  of  an 
American  corporation,  and  that  represents  his  stock.  Ho 
takes  it  with  notice  that  the  English  corporation  is  a  mere 
book-keeper  of  the  transaction  and  that  the  substance  is  in 
this  country. 

The  difficulty  I  find  is  that  there  are  insufficient  allegations 
in  this  bill  as  to  the  time  that  this  stockholder  obtained  no- 
tice of  these  different  fraudulent  transactions ;  it  is  not  clearly 
set  forth.  Time  is  an  important  matter  here,  and  the  time 
is  a  considerable  length  of  time,  some  nine  years  or  four  years 
at  least  in  which  he  took  no  action,  and  no  sufficient  reason 
appears,  if  he  had  notice,  why  he  did  not  proceed  to  act. 

I  think  you  will  have  to  amend  your  bill  and  set  out  some 
further  excuse  for  the  apparent  laches  in  pursuing  your  rem- 
edy. I  do  not  feel  disposed  to  drive  this  party  out  of  court 
if  he  has  a  right  to  come  in,  and  to  send  him  over  to  England 
to  litigate  there  against  a  shadow,  when  the  substance  is  in 
this  country. 

Demurrer  sustained,  and  leave  to  file  amended  bill. 

Note. — A  second  amended  bill  was  thereafter  filed  on  April  1, 1906. 
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{Circuit  Court  of  Cook  County.    In  Chancery.) 

Vanderpoel,  et  aL 
vs. 
The  West  and  South  Towns  Street  Bailway  Company.^ 

(March,  ia94.) 

1.  Stbeet  Railroads — ^Frontage  Consents.    Under  the  act  of  March 

30,  1887,  it  Is  necessary  to  the  validity  of  a  grant  of  the  city 
council  to  a  street  railroad  of  the  right  to  use  the  streets  that 
the  petition  upon  which  the  council  acts  shows  the  consent  of 
a  majority  of  the  owners  of  all  private  property  in  each  mile- 
and  any  fraction  thereof  petitioning  for  the  construction  of 
the  road,  if  the  petition  shows  such  majority  the  action  of 
the  city  council  cannot  be  attacked  except  for  fraud. 

2.  Injunction — Construction  of  Railroad.    A  property  owner  can- 

not maintain  a  bill  to  restrain  the  construction  of  a  railway 
track  in  a  public  street.  The  injury  is  to  the  public  and  a 
private  individual  cannot  file  a  bill  on  behalf  of  the  public. 

3.  Same«-Unauthorized  Construction.    Even  though  the  railroad 

is  being  laid  without  valid  municipal  authority  or  ordinance, 
a  property  owner  cannot  maintain  a  bill  for  an  injunction.  It 
must  be  left  to  the  municipal  authorities  to  remedy  the  wrong. 

4.  Same — ^EIffect  of  Frontage  Law.     The  frontage  law  was  in- 

tended, however,  to  provide  a  remedy  for  the  property  owner 
where  there  is  an  unauthorized  invasion  of  a  street  by  a  rail- 
road company. 

5.  Samiq — Majority  Consent.     But  this  remedy  cannot  be  availed 

of  where  the  majority  of  the  frontage  of  the  mile  in  which  the 
complainant's  property  is  located  i>etitions  for  the  laying  of 
the  railroad.  This  is  true  even  though  the  ordinance  is  other-* 
wise  invalid. 

6.  Damages — Bond.  Where  the  question  is  solely  one  of  damages, 

or  the  right  of  complainant  is  not  clear,  the  court  may  deny 
an  injunction  and  require  the  defendant  to  give  bond  to  secure 
the  complainant  against  loss  or  damage. 

7.  Frontage  Consents^-Property  of  Steam  Railroad  Not  Consid- 

ered. In  determining  whether  a  majority  of  the  abutting  own- 
ers have  consented  to  the  laying  of  a  street  railroad,  the  front- 
age occupied  by  a  steam  railroad  abutting  on  such  street  should 

iThe  above  case  was  cited  with  approval  in  the  following  cases: 
Tibbetta  v.  Railway  Company,  54  111.  App.  188;  Stevmrt  v,  Railtoay 
Company,  68  111.  App.  461,  462. 
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not  be  taken  into  consideration  in  determining  the  total  frontr 
age,  as  steam  railroads  are  considered  as  public  h]glLW|L7S. 

8.  Motive  of  Ck>MFLAiiTANTS.    The  court  will  consider  the  motives 

of  complainants  where  there  is  evidence  that  the  litigation  is 
not  being  prosecuted  in  good  faith  and  for  the  protection  of 
complainants'  rights,  and  the  complainants  withhold  informa- 
tion which  would  enable  the  court  to  pass  upon  the  charge. 
Under  such  circumstances  where  complainants'  righta  are  other- 
wise doubtful,  an  injunction  will  be  denied.^ 

9.  Laches.    A  bill  will  not  lie  to  restrain  the  construction  of  a 

street  railway  where  the  complainant  delayed  until  a  consid- 
erable porticm  of  such  railway  had  been  constructed. 
10.  Sams — ^Kivowledgb  or  Obdinai^ge.  Such  laches  is  not  excused 
because  the  complainant  did  not  know  of  the  invalidity  ot  the 
ordinance.  The  complainant  is  chargeable  with  notice  of  any 
defects,  in  the  petition  of  the  property  owners,  the  proceedings 
of  the  city  council,  or  the  city  ordinance,  which  are  apparent 
on  the  face  thereof. 

Motion  to  dissolve  injunction.  Ileard  before  Judge  Mur- 
ray P.  Tuley. 

For  statement  of  facts  see  opinion. 

W.  P.  Black,  C.  D.  F.  Smith  and  Thomas  A.  Moran,  for 
complainants. 

Peck,  Miller  &  Starr,  for  West  and  South  Town  Street  Rail- 
way Co. 

William  S.  Johnson,  assistant  corporation  counsel,  for  city 
of  Chicago. 

Tuley,  J. : — 

Motion  to  dissolve  injunction  upon  the  defendant  giving 
bond  and  security  to  pay  all  damages  sustained  by  the  com- 
plainants. 

On  the  8th  of  February,  1892,  the  city  council  of  Chicago 
passed  an  ordinance  granting  the  corporation  known  as  the 
West  and  South  Towns  Street  Railway  Company  a  right  to 
construct  a  single  or  double  track  railway  in  West  Twenty- 
second  street  for  a  distance  of  about  five  miles.  The  com- 
pany entered  upon  the  constniction  of  its  road,  and  at  the 

1  See  also  Taylor  v.  Pullm^in  Company,  1  111.  C.  C.  24,  and  note. — 

Ed. 
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time  of  the  filing  of  this  bill  had  constructed  about  five  miles, 
of  track.  The  charter  of  the  city  of  Chicago  was  amended 
by  the  act  of  March  30, 1887,  and  provides  that  the  city  coun- 
cil shall  have  no  power  to  grant  the  right  to  lay  down  any 
railroad  tracks  in  any  street  of  the  city  to  any  steam,  dummy, 
electric,  cable,  horse  or  other  railroad  company  except  upon 
the  petition  of  the  owners  of  the  land  representing  more  than 
one-half  of  the  frontage  of  the  street,  or  so  much  thereof  as 
is  sought  to  be  used  for  railroad  purposes,  and  when  the 
street  or  part  thereof  sought  to  be  used  shall  be  more  than 
one  mile  in  extent,  no  petition  of  land  owners  shall  be  valid 
unless  the  same  shall  be  signed  by  the  owners  of  the  land  repr 
resenting  more  than  one-half  of  the  frontage  of  each  mile  and 
of  the  fraction  of  a  mile,  if  any,  in  excess  of  the  whole  miles, 
measuring  from  the  initial  poiitt  named  in  such  petition  of 
such  street  or  of  the  part  thereof  sought  to  be  used  for  rail- 
road purposes. 

One  of  the  complainants  owned  100  feet  of  frontage  and 
the  other  75,  upon  West  Twenty-second  street,  and  filed  this 
bill  for  an  injunction  against  the  construction  of  the  road. 
The  injunction  was  recommended  upon  hearing  before  the 
master  and  has  been  twice  *bef  ore  this  court  and  the  action 
of  the  master  sustained.  There  is  much  new  evidence  pro- 
duced on  this  motion  on  the  part  of  the  defendant,  and  the 
case  is  presented  in  a  different  aspect  from  what  it  heretofore 
has  been. 

The  ordinance  of  the  city  council  is  attacked,  as'  illegal, 
upon  the  ground,  among  others,  that  the  city  council. did  not 
have,  prior  to  the  passage  of  the  ordinance,  a  petition  for 
the  occupation  of  the  street  by  the  railroad  company  signed 
by  the  owners  of  land  representing  more  than  one-half  of  the 
frontage  of  each  mile,  and  of  the  fraction  of  a  mile,  of  said 
Twenty-second  street,  measuring  from  the  initial  point  named 
in  the  petition  upon  which  the  council  professed  to  act,  and 
attacks  particularly  the  frontage  of  the  mile  in  which  c(Mn- 
plainant's  property  is  situated  and  commencing  -with  the  west 
line  of  May  street,  that  mile  being  the  second  mile  of  the  line 
of  road  under  the  city  ordinance  as  passed.    The  evidence' 
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tends  to  show  that  in  the  first  mile  counting  from  the  initial 
point,  to-wit:  Portland  avenue  named  in  the  petition  which 
was  before  the  council,  there  was  upon  the  face  of  the  peti- 
tion a  shortage  of  several  hundred  feet. 

In  the  second  mile,  the  initial  point  being  Portland  avenue, 
there  was  on  the  face  of  the  petition  a  shortage,  unless  in 
counting  the  frontage  about  2,700  feet  on  the  north  side  of 
Twenty-second  street  occupied  by  the  Chicago,  Burlington 
and  Quincy  railroad  with  its  tracks  should  be  excluded.  In 
the  remainder  of  the  route  there  was  on  the  face  of  the  peti- 
tion  an  apparent  majority  of  the  frontage  signed  for  each 
mile.  The  ordinance  as  actually  passed  by  the  council,  made 
Grove  street  about  1,100  feet  west  of  Portland  avenue  the 
starting  point. 

With  Grove  street  as  the  initial  or  starting  point  there  was 
a  shortage  on  the  face  of  the  petition  in  the  first  mile,  and  as 
to  the  second  mile  on  which  complainant's  property  is  situ- 
ated, there  was  also  a  shortage  on  the  face  of  the  petition,  but 
excluding  the  2,700  feet  and  treating  the  engine  lot  of  35 
feet  belonging  to  the  city,  as  being  private  property,  there 
was  a  majority  of  a  few  feet  of  frontage  in  that  mile  in  favor 
of  the  railroad.  It  is  insisted  by  the  defendant  that  the  city 
council  was  to  judge  of  the  sufficiency  of  the  petition,  and  it 
having  found  that  there  was  a  sufficient  frontage  signed,  its 
action  is  conclusive  upon  all  persons. 

I  am  clearly  of  the  opinion  that  it  is  absolutely  necessary 
to  give  vjflidity  to  the  grant  of  the  city  council  to  the  railroad 
company  that  the  petitions  upon  which  the  council  acts  must 
show  a  majority  of  all  private  property  in  each  mile  and  frac- 
tion thereof  petitioning  for  the  construction  of  the  railroad. 
If  a  petition  on  its  face  shows  such  majority,  the.  decision  of 
the  council  as  to  the  frontage  and  its  ordinance  granting  the 
franchise,  cannot  be  attacked  except  for  fraud. 

It  would  be  competent  to  show  forgery  or  unauthorized  sig- 
nature to  the  petition,  or  other  fraud  tending  to  vitiate  the 
petition  and  all  action  had  thereon.  Whether  a  bill  for  an 
injunction  in  such  case  would  be  the  proper  proceeding  it  is 
not  necessary  to  decide.    But,  admitting  this  ordinance  might 
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be  held  invalid  for  the  want  of  a  suf&cient  petitioni  or  for 
f  rand  in  connection  therewith,  in  a  proper  proceeding  by  the 
proper  party,  there  is  a  farther  question  in  his  question,  which 
is:  Can  these  petitioners  maintain  this  bill  for  an  injunction? 

The  control  of  the  streets  and  alleys  of  the  city  is  vested 
in  the  city  council  for  the  public  interest  and  also  it  is  the 
council's  duty  to  protect  owners  of  lots  fronting  on  the  streets 
and  alleys  in  the  enjoyment  of  their  rights,  incident  to  such 
frontage,  but  if  the  council  fail  in  this  duty,  under  what  cir- 
cumstances can  such  frontage  owners  have  a  standing  in  a 
court  of  equity  for  an  injunction  to  protect  them  against  an 
unauthorized  invasion  of  the  streets  by  the  railroad  company? 
A  lot  owner  cannot  file  a  bill  on  behalf  of  the  public ;  such  a 
bill  must  be  brought  by  the  city  or  the  attorney-general.  And 
could  he  before  the  passage  of  this  frontage  law,  file  such  a 
bill  on  his  behalf  t 

The  Moses  case  in  the  21st  Illinois  (Moses  v,  P.  F.  W.  cfe 
C  B.  Co.,  21  111.  516),  and  the  Stetson  case  in  the  75th  Illi- 
nois {Stetson  V.  C.  &  E.  R.  Co.,  75  111.  74)  are  leading  cases 
to  the  effect  that  no  property  owner  can  maintain  a  bill  for 
an  injunction  as  to  the  laying  of  a  railroad  track  in  a  street 
where  the  same  is  authorized  by  the  state  and  municipal  au- 
thorities. The  theory  of  the  decisions  being  that  the  railroad 
is  only  an  additional  method  of  using  the  public  streets,  and 
that  the  injury  to  the  property  owner  is  only  such  as  is  suf- 
fered by  the  public  at  large ;  in  other  words,  that  he  sustains 
no  special  damage,  and  therefore  cannot  bring  a  bill  for  an 
injunction.  Chicago  v.  Union  B.  Association,  102  HI.  379  j 
Teoria  &  B.  L  K.  Co,  v,  Schertz,  84  111.  135. 

If,  however,  the  railroad  is  being  laid  without  valid  mu- 
nicipal authority  or  ordinance,  could  a  property  owner  main- 
tain a  bill  for  an  injunction  before  the  passage  of  the  front- 
age law  referred  to  t 

Patterson  v,  C,  D.  cfe  V.  R.  B.,  75  111.  588,  is  a  decision  to 
the  effect  that  he  could  not,  but  that  where  there  has  been  an 
unauthorized  invasion  of  the  street  under  a  pretended  ordi- 
nance, it  must  be  left  to  the  municipal  authorities  to  remedy 
the  wrong,  and  that  the  private  owners  cannot  maintain  an 
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injunction  therefor^  but  must  be  left  to  their  remedy  at  law. 
The  frontage  law,  however,  was  intended  to  give  the  property 
owner  some  protection  and  some  standing  in  court  for  an 
unauthorized  invasion  of  a  street  by  a  railroad  company. 

It  limits  the  power  of  the  city  to  act,  and  declares  in  effect 
that  there  shall  be  no  railroad  laid  down  in  the  street  if  the 
property  owners  owning  the  majority  of  the  frontage  in  any 
one  mile  or  fraction  thereof,  shall  refuse  to  petition  therefor. 
It  recognizes  a  right  in  the  street  appurtenant  and  incident 
to  the  ownership  of  property  fronting  the  street,  but  what  of 
the  extent  of  that  right? 

The  question  here  is:  Has  a  property  owner  any  right  to 
object  if  the  majority  of  the  frontage  of  the  mile  in  which  his 
property  is  located  petitions  for  the  laying  of  the  railroad,  or, 
in  other  words,  can  he  in  such  case  sustain  a  bill  for  an  in* 
junction,  even  though  the  ordinance  passed  by  the  council 
may  be  invalid  ?  I  apprehend  not.  So  far  as  he  is  concerned, 
when  the  majority  of  his  mile  petitions,  he  stands  just  where 
he  did  before  the  passage  of  the  frontage  act,  and  that  is  on 
the  authority  of  the  Patterson  case,  without  the  right  to  ask 
in  his  own  suit  the  aid  of  an  injunction.  Truesdale  v.  Peoria 
Orape  Sugar  Co.,  101  111.  561. 

The  motion  here  is  that  the  defendant  be  allowed  to  give 
bond  to  secure  complainants  in  their  damages. 

I  understand  it  to  be  a  common  practice  to  take  such  bonds 
in  cases  where  there  is  only  the  question  of  damages,  and  in 
all  cases  where  the  laying  of  the  railroad  tracks  is  unauthor- 
ized, and  the  right  of  the  complainant  to  maintain  his  bill  is 
clear  and  beyond  the  question  the  court  will  not  balance  the 
damages,  or  the  convenience  and  inconvenience  of  the  parties 
as  to  granting  or  withholding  an  injunction,  but  if  the  right 
of  the  complainant  is  not  clear  the  court  may  do  so.  The 
protection  of  private  property  and  private  interests  against 
unauthorized  encroachment  is  absolutely  necessary  for  the 
maintenance  of  civilized  society,  and  no  one  is  more  tenacious 
of  doing  so  than  I  am. 

But  in  this  case  I  have  grave  doubts  as  to  the  right  of  the 
complainants  to  maintain  this  bill  for  an  injunction.    This 
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doubt  arises  iix>on  the  question  whether  the  2,700  feet  of 
frontage  occupied  by  the  Chicago,  Burlington  and  Quincy 
Railroad  (on  this  motion  for  the  first  time  brought  to  the  no- 
tice of  the  court)  should  be  considered  as  mutual  properly, 
like  street  inteisections,  and  not  counted  in  making  up  the 
amount  of  private  frontage  on  the  street.  The  design  of  the 
law  was  to  protect  private  property,  and  excluding  this  2,700 
feet,  there  was  a  clear  majority  of  the  frontage  (counting 
from  the  initial  point  named  in  the  petition)  in  the  mile  in 
which  complainant's  property  is  situated,  petitioning  for  this 
railroad  to  be  laid  in  the  street.  If  there  was  such. a  major- 
ity, I  am  of  the  opinion  that  complainants  have  no  standing 
for  an  injunction. 

The  constitution  declares  all  steam  railroads  to  be  public 
highways.  We  have  then  2,700  feet  of  a  railroad  adjoining 
the  street  highway.  The  object  and  intent  of  the  frontage 
law  was  not  to  protect  one  railroad  against  another  and  com- 
peting one.  It  is  said,  however,  that  the  Chicago,  Burling- 
ton and  Quincy  right  of  way  is  only  a  public  highway  for 
railroad  purposes,  but  it  may  be  fenced,  and  no  owner  of 
adjoining  property  can  step  upon  it  without  being  guilty  of  a 
trespass.  Why  should  then  the  consent  of  such  owner  be 
necessary  as  to  the  use  of  Twenty-second  street,  which  he 
cannot  reach  without  committing  trespass  on  the  Chicago, 
Burlington  and  Quincy  railroad  highway!  The  protection 
of  property  so  located  is  not  within  the  reason  or  purpose  of 
th^  law,  and  what  is  not  within  the  reason  of  the  law,  should 
be  held  to  be  not  within  the  law. 

There  is  also  another  consideration  which  has  moved  the 
court  in  considering  the  motion  of  the  defendant,  and  that  is, 
the  grave  doubt  arising  upon  the  evidence  submitted,  whether 
or  not  this  bill  is  prosecuted  in  good  faith,  and  for  the  pro- 
tection of  complainant's  rights.  There  is  also  evidence  tend- 
ing to  show  that  this  is  being  prosecuted  for  speculative  pur- 
poses. 

There  is  an  affidavit  of  E.  F.  Cullerton,  to  the  effect  that 
the  complainant,  Brundage,  told  him  that  he  and  the  other 
complainants  were  going  to  see  Mr.  Black,  the  solicitor,  about 
20 
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putting  up  a  bond  in  his  case,  and  wished  his  (Cullerton^s) 
advice ;  that  he  knew  he  was  being  used  by  Yerkes,  an  officer 
and  stockholder  in  the  West  Chicago  Street  Bailway  Com- 
pany;  that  he  wanted  to  be  certain  that  he  was  not  going  to 
lose  anything,  or  his  property,  in  the  deal;  that  he  (Culler- 
ton)  told  Brundage  that  it  would  be  "landed  against  him" 
(Brundage) ;  that  he  had  been  used  by  Yerkes  to  defeat  this 
improvement  (meaning  the  laying  of  the  street  railway  in 
Twenty-second  street)  and  that  **ypu,"  meaning  Brundage, 
are  a  ** sucker  unless  you  get  paid  for  it."  That  Brundage 
replied  **that  is  what  I  wanted  to  talk  to  you  about,"  that, 
thereupon,  he  (Cullerton)  told  Brundage  to  make  him 
(Yerkes)  pay  $5,000,  but  that  probably  the  solicitor  repre- 
senting the  company  would  "cut  you  down  to  $2,500;"  that 
Brundage  replied,  "Now,  I  am  glad  I  had  this  talk  with  yoa, 
and  I  am  going  right  over  there  and  make  just  such  arrange- 
ments as  that,  or  else  they  don't  use  me  or  my  property." 
Cullerton  also  swears  that  Brundage  said  his  son  had  got 
him  into  the  litigation,  and  that  his  son  had  been  paid  $50 
by  a  certain  party  to  so  influence  his  father.  Brundage  de- 
nies the  latter  allegation  quite  positively,  but  he  does  not  at- 
tempt a  specific  denial  of  the  words  Cullerton  swears  to  his 
having  used. 

He  makes  a  denial  in  general  terms  of  Cullerton 's  affidavit, 
but  admits  that  Cullerton  did  suggest  to  him  that  he  ought 
to  make  Yerkes  pay  $5,000  for  making  this  fight  and  that  he, 
Brundage,  replied,  "that  if  Yerkes  was  behind  the  suit,  he 
was  a  good  man  to  have  behind  it;"  that  he  has  an  impression 
that  he,  Brundage,  said  further,  laughingly,  that  "if  the  said 
Yerkes  was  backing  the  suit,  that  he  was  a  good  man  to  puU, 
and  affiant  would  pull  him  for  all  he  was  worth." 

The  affidavit  of  Charles  L.  Bonney  alleges  that  when  Bon- 
ney  charged  Yerkes  with  being  behind  the  institution  and 
prosecution  of  this  suit,  Yerkes  did  not  deny  the  same,  but 
replied:  "Certainly  that  meets  with  my  approval."  But 
the  affidavit  of  Yerkes  is  a  full  and  complete  denial  of  Bon- 
ne's affidavit.  There  are  other  affidavits  to  the  effect  that 
both  of  these  complainants  had  stated  that  this  suit  was  not 
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costing  them  a  cent.  They  deny  having  so  stated  and  allege 
that  they  are  prosecuting  the  suit  in  their  own  interests,  but 
with  assistance  rendered  by  other  property  owners.  They 
fail  to  give  the  names  of  such  other  property  owners  or  to 
give  any  details  as  to  the  number  of  such  persons  or  the  ex- 
tent of  their  contributions. 

In  the  face  of  the  attack  made  upon  the  good  faith  of  these 
complainants  in  the  prosecution  of  this  suit,  and  charging  in 
substance  that  they  are  not  the  real  parties  in  interest,  their 
showing  is  not  satisfactory.  When  a  party  seeking  thjB  aid 
of  this  court  suppresses  or  conceals  or  withholds  information 
which  would  enable  the  court  to  pass  upon  the  merits  of  so 
grave  a  charge,  he  cannot  complain  if  the  court,  in  the  exer- 
cise of  its  discretion,  denies  him  the  use  of  the  prohibitive 
writ  of  injunction  to  protect  his  alleged  rights.  Upon  the 
grounds  that  there  are  grave  doubts  as  to  the  rights  of  these 
complainants  to  maintain  a  bill  for  an  injunction  for  the  rea- 
sons hereinbefore  specified,  and  because  the  proof  tends  to 
show  that  the  complainants  are  prosecuting  this  suit  for  other 
purposes  than  the  protection  of  their  own  property  rights  the 
<;ourt  will  grant  defendant's  motion. 

I  wish  also  to  state  that  I  am  inclined  to  the  opinion  that 
the  laches  of  complainants  in  filing  this  bill  is  also  a  sufficient 
ground  for  the  granting  of  this  motion.  They  knew  of  the 
progress  of  this  work,  and  laid  by  until  nearly  five  miles  of 
track  was  laid,  about  1,100  feet  of  which  was  in  the  mile  in 
which  complainant's  property  is  situated,  before  they  filed 
this  bill.  It  is  true  that  they  swear  they  did  not  know  of 
the  invalidity  of  the  ordinance  and  that  on  a  former  motion 
to  dissolve  where  the  evidence  there  submitted  shows  defend- 
ant to  be  a  mere  trespasser,  I  held  that  such  want  of  knowl- 
edge excused  the  complainant  *s  laches.  Upon  reflection,  how- 
ever, I  am  now  of  the  opinion  that  they  must  be  charged  with 
notice  of  informality  or  defects  in  the  petition  of  the  prop- 
erty owners,  the  proceedings  of  the  city  council  and  the  city 
ordinance,  which  may  be  apparent  upon  the  face  thereof. 

The  city  of  Chicago  also  now  comes  into  court  and  moves 
this  court  that  the  motion  of  the  defendant  street  railway 
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company  be  granted.  A  bond  with  sufiScient  security  will 
protect  complainants  against  actual  loss,  and  under  the  cir- 
cumstances, I  am  convinced  that  it  is  the  duty  of  this  court 
upon  the  defendant  railroad  company  entering  into  bond  with 
security  to  be  approved  by  the  court  in  the  sum  of  $25,000 
to  pay  the  complainants  and  each  of  them  all  damages  that 
they  may  respectively  suffer  by  reason  of  the  construction  or 
operation  of  this  railroad  track,  to  dissolve  the  injunction. 

An  order  may  also  be  prepared  to  that  effect,  and  the  or- 
der may  also  provide  for  setting  aside  the  reference  to  the 
master  heretofore  entered,  at  defendant's  cost,  however,  the 
order  to  avoid  any  question  as  to  the  matter  being  in  the  con- 
trol of  the  court.  A  re-reference  to  the  master  can  be  had 
hereafter  if  desired. 


(Circuit  Court  of  Cook  County.    In  Chanoery,) 

People  ex  reL  Lindauer 

vs. 

Prendergast. 

(December  16,  1888.) 

• 

1.  CouNTT  CouBT  NoT  Inferiob  Coubt.    The  county  court  as  to  the 

subject  matters  committed  to  its  charge  by  the  coDstitution  and 
general  assembly  is  not  an  "inferior  court"  in  the  technical 
sense  in  which  that  term  is  used. 

2.  Pbohibition  Against  Ck)rKTY  Coubt.    The  county  court  is  not 

such  an  "Inferior  court"  as  a  court  to  which  the  circuit  court 
could  issue  its  writ  of  prohibition. 

3.  Pbohibition — ^Matteb  of  Doubt.    Where  the  court  has  any  doubt 

whatever  as  to  its  own  jurisdiction  over  the  county  court  that 
is  sufficient  cause  of  Itself  for  the  denial  of  the  writ  of  pro- 
hibition. 

4.  Pbohibition — Appeals  fbom  Countt  Coubt.    The  fact  that  the 

appellate  court  has  appellate  jurisdiction  over  the  county  court, 
while  the  appellate  Jurisdiction  of  the  circuit  court  oyer  the 
county  court  is  doubtful,  is  a  sufficient  reason  for  refusing  the 
writ  of  prohibition. 
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5.  Pbohibition — EnnocT  of  Right  or  Affkal.    In  a  case  where  the 

right  of  appeal  or  writ  of  error  exists,  the  writ  of  prohibition 
is  not  a  writ  of  right  ex  dehito  justitiae,  but  it  issues  ex  gratia 
resting  in  the  sound  legal  discretion  of  the  court  and  depend- 
ing upon  the  circumstances  of  each  particular  case. 

6.  pBOHiBmoN — ^When    Writ    Issues.    The    writ    of    prohibition 

should  never  issue  except  in  a  clear  case  of  u8uri>ation  of  juris- 
diction, and  then  only  in  case  of  extreme  necessity. 

Petition  for  a  writ  of  prohibition.  Circuit  court  of  Cook 
county,  Gen.  No.  69976.  Heard  before  Judges  Murray  P. 
Tuley  and  Oliver  H.  Horton,  en  banc. 

Statement  of  facts. 

This  is  a  petition  filed  on  December  3,  1888,  for  a  writ  of 
prohibition  directed  against  the  Hon.  Richard  Prendergast, 
county  judge  of  Cook  county  to  restrain  him  from  proceed- 
ing with  the  case  of  In  re  Lindauer  Bros,  &  Co.,  debtors  in 
voluntary  assignment,  then  pending  before  him,  on  the 
ground  that  as  county  judge  he  had  no  jurisdiction  to  pro- 
ceed in  the  matters  pending  in  the  case,  in  view  of  the  deci- 
sions of  the  appellate  courts  of  this  state  in  reference  to  the 
jurisdiction  of  the  county  court  in  such  matters,  and  also  on 
the  ground  that  no  appeal  would  lie  from  purely  administra- 
tive orders  in  parceling  out  the  estate  of  the  assignors,  and 
that  an  appeal  could  be  taken  only  from  final  orders.  The 
petition  was  verified  and  accompanied  by  a  copy  of  the  record 
of  the  proceedings  of  the  county  court.  Thereupon  the  court 
granted  a  rule  against  Richard  Prendergast  as  county  judge 
to  show  cause  why  the  writ  of  prohibition  should  not  issue. 

An  answer  to  this  petition  was  filed  on  December  4,  1888, 
setting  up  that  the  county  court  was  not  an  inferior  court  to 
the  circuit  court,  and  that  an  appeal  would  lie  to  the  appellate 
court  from  an  erroneous  order  of  the  county  court,  and  also 
setting  up  the  merits  of  the  case  solely  in  reply  to  the  state- 
ment of  merits  alleged  by  the  answer  to  be  wrongfully  in- 
serted in  the  petition  on  the  ground  that  the  court  in  this  pro- 
ceeding was  not  concerned  with  the  merits,  but  solely  with 
the  question  of  jurisdiction. 

On  December  8, 1888,  the  plaintiffs  filed  a  supplemental  pe- 
tition setting  up  further  proceedings  before  the  county  judge. 
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and  an  answer  to  this  supplemental  petition  was  filed  on  De- 
cember 11,  1888. 

Moses  <fe  Newman,  for  petitioner. 

Kraus,  Mayer  &  Stein,  for  respondent. 

TULEY,  J.: — 

The  court  will  not  attempt  a  review  of  the  many  authori- 
ties or  any  discussion  of  the  questions  involved,  but  will 
merely  announce  its  conclusions  upon  some  of  the  points 
which  will  be  sufRcient,  however,  to  dispose  of  this  litigation. 
The  conclusions  arrived  at,  I  am  authorized  to  state,  are  fully 
concurred  in  by  my  brother  Horton,  who  has  also  heard  this 
case  argued. 

First.  The  court  is  inclined  to  the  opinion  that  the  county 
court  as  to  the  subject  matters  committed  to  its  charge  by  the 
constitution  and  the  general  assembly,  in  pursuance  thereof, 
is  not  an  *' inferior  court,"  in  the  technical  sense  in  which 
that  term  is  used,  as  a  court  to  which  the  circuit  court  could 
issue  its  writ  of  prohibition.  See:  Constitution  1870,  sec.  I, 
art.  6 ;  Propst  v.  Meadows,  13  111.  157,  approved  in  Bamett  v. 
Wolf,  70  111.  76,  and  Boshvick  v.  Skinner,  80  111.  147.  The 
subject  matter  of  the  voluntary  assignment  made  for  the  bene- 
fit of  creditor  or  creditors,  is  one  of  the  subject  matters  com- 
mitted to  the  exclusive  jurisdiction  of  the  county  court.  Rev: 
Stat.,  chap^  72. 

The  phrase  ''inclined  to  the  opinion"  is  used.  For  this 
court  to  have  any  doubt  whatever  as  to  its  own  jurisdiction 
over  the  county  court  in  the  matter  at  bar,  is  sufficient  cause 
of  itself  for  the  court  to  deny  the  writ. 

Second.  The  general  assembly,  by  the  act  of  1887,  has 
given  the  appellate  court  appellate  jurisdiction  over  •the 
county  court,  while  the  appellate  jurisdiction  of  the  circuit 
court  over  the  county  court  is  at  least  doubtful.  I  am  of  the 
opinion  that  in  the  exercise  of  a  sound  legal  discretion,  that 
fact  is  a  sufficient  reason  for  refusing  the  writ  of  prohibition. 

Third.  Even  if  the  jurisdiction  of  this  court  to  issue  the 
writ  to  the  county  court  in  the  case  at  bar  was  clear  and  un- 
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doubted,  yet  I  am  of  the  opinion  that  this  is  another  good 
and  sufficient  reason  why  it  should  not  issue. 

Under  the  authorities  cited,  I  am  satisfied  that  in  a  case 
where  there  exists  the  right  of  appeal  or  writ  of  error,  as 
here,  the  writ  of  prohibition  is  not  a  writ  of  right  ex  debito 
justitiae,  but  that  it  issues  ex  gratia,  resting  in  the  sound  le- 
gal discretion  of  the  court  and  depending  upon  the  circum- 
stances of  each  particular  case.  It  should  never  issue  except 
in  a  clear  case  of  usurpation  of  jurisdiction,  and  then  only 
in  case  of  extreme  necessity. 

The  fact  that  the  parties  involved  in  this  controversy  have 
voluntarily  placed  themselves  and  the  property  in  dispute 
within  the  jurisdiction  of  this  court  (upon  the  chancery  side 
thereof),  and  this  court  heaving  ample  power  to  protect  the 
same  against  any  usurpation  of  power  or  jurisdiction  of  the 
county  court,  if  any  there  should  be,  is  of  itself  sufficient  rea- 
son, in  the  exercise  of  a  sound  legal  discretion,  to  refuse  the 
granting  of  the  vnrit  of  prohibition.  In  other  words, — ^no  ex- 
treme necessity  exists  which  would  justify  the  issuance  of 
the  writ. 

Fourth.  Lastly, — ^this  court  cannot  assume  that  on  hearing 
all  the  evidence  and  fully  investigating  the  facts,  the  county 
court,  in  the  matter  there  depending,  will  hold  that  there  has 
been  a  voluntary  assignment  which  authorizes  it  to  proceed 
to  final  judgment,  but  if  it  does,  it  is  to  be  expected  that  the 
two  courts  will  take  such  steps  as  may  be  necessary  to  conserve 
this  large  property  for  the  benefit  of  those  entitled  to  it,  and 
as  will  prevent  any  conflict  between  the  two  courts.  Also 
that  some  arrangement  can  be  made  by  which  the  question  of 
jurisdiction  as  between  the  courts  (if  any  arises)  may  be 
determined  by  the  supreme  court  of  the  state  at  the  earliest 
possible  moment. 

The  rule  to  show  cause  will  be  dischai^ed  at  the  costs  of  the 
relator. 


i 
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(Circuit  Court  of  Cook  County.    In  Chancery.) 

J.  J.  Townsend,  et  al. 

VB. 

Chicago  Union  Traction  Company,  et  aL 

(July  6,  1905.) 

1.  JUBISDICnON  OF  COX7BT8 — CONFLICT  BlfffWEEfti    STATE  AND  FEDISIALw 

The  pendency  in  a  Federal  court,  of  a  creditors'  bill  filed  by 
certain  judgment  creditors  under  which  receivers  were  ap- 
pointed, with  authority  to  operate  the  property  under  the  or- 
ders of  the  court,  is  not  a  bar  to  a  subsequent  proceeding  in- 
stituted in  the  state  court  by  minority  stockholders,  to  restrain 
the  corporation,  its  officers  and  directors,  from  entering  into 
and  carryng  out  certain  contracts  alleged  to  be  ultra  vires. 

2.  Same — Res  Adjudicata.  Where  the  Federal  court  has  decided 
that  there  is  no  conflict,  this  is  not  conclusive  on  the  state 
court 

Z.  Same>— <;;BEDTroBS'  Biixs — ^Nature  of.  a  creditors'  bill  filed  in  a 
Federal  court  against  a  corporation  to  collect  unpaid  judg- 
ments, is  not  in  the  nature  of  a  winding  up  proceeding  and 
does  not  subject  either  the  corporation  or  its  stockholders  to 
the  exclusive  Jurisdiction  of  such  court,  in  their  relations  with 
each  other. 

4.  Receivers — Whether  Necessary  Parties  to  Stockholders'  Suit. 

The  receivers  of  a  corporation  are  not  necessary  parties  to  a 
minority  stockholders'  suit,  where  the  controversy  relates  to 
the  voting  power  of  certain  stock  held  by  a  trustee,  the  le- 
gality of  an  election  of,  and  the  extent  of  the  power  of  direct- 
ors, etc. 

5.  Parties — Cestui  Que  Trust.    A  cestui  que  trust  is  not  a  nec- 

essary party  to  litigation  in  which  he  is  represented  by  the 
trustee. 

6.  Injunction — ^Annulling  Past  Acts.    Where   a  bill   is  filed   to 

restrain  the  doing  of  a  certain  act,  the  doing  of  which  should 
and  would  have  been  enjoined,  but  for  the  intervening  injunc- 
tion of  a  t^ederal  court,  it  is  the  duty  of  the  court  to  isBue  the 
injunction  to  annul  such  acts,  upon  the  dissolution  of  the  re- 
straining order  in  the  federal  court. 

7.  Public  Service  Corporations* — ^Leare  of  Property  of.    A  public 

service  corporation  is  without  power  to  lease  all  of  its  prop- 
erty, thereby  disabling  itself  from  performing  its  public  du- 
ties. The  state  or  any  stockholder  may  prevent  the  execution 
of  any  such  lease. 
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8.  Same — Public  Pouct.    But  If  the  public  policy  or  statutory  law 

of  the  state  permit?  such  a  corporation  to  execute  such  a  lease, 
neither  the  state  nor  any  stockholder  can  object. 

9.  Same — Ultra    Vibes — Estoppel    op    Stockholder.    Where    the 

property  of  the  corporation  is  leased  in  violation  of  the  charter 
any  stockholder  can  enjoin  the  transaction  even  though  the 
state  could  not  object.  Such  right,  however,  is  personal  to  the 
stockholder,  and  he  may  by  his  acquiescence  estop  himself 
and  his  successors  in  title  from  thereafter  objecting. 

10.  Change  in  Corporate  Purpose — Consent  of  Stockholders.    Un- 

less the  law  or  charter  otherwise  provides,  the  junanimous 
consent  of  the  stockholders  is  required  to  effect  a  fundamental 
change  in  the  corporate  purposes. 

11.  Powers  of  Directorsi — Increase  of  Capital  Stock.    Where  the 

charter  provides  that  the  capital  stock  may  be  increased  and 
•  subsequently  provides  that  all  powers  of  the  corporation  are 
conferred  on  the  board  of  directors,  only  the  ordinary  powers 
are  referred  to.  The  power  to  increase  the  capital  stock  is  so 
fundamental  a  change  as  to  require  the  unanimous  consent  of 
all  the  shareholders. 

12.  Corporations — Street  Railroads — ^Power  to  Lease.  Where  street 

railroads  are  permitted  by  express  statute  to  lease  their  right 
of  way,  the  fact  that  the  charter  of  a  street  railway  company 
and  the  act  under  which  the  company  is  organized,  are  silent 
with  respect  to  the  iJbwer  to  lease,  does  not  prevent  the  exercise 
of  such  power. 

13.  Samb — Consent  of  Stockholders.    Unless  the  company  was  ex- 

pressly empowered  to  lease  its  right  of  way,  it  could  not  by 
the  mere  act  of  its  directors  or  even  without  unanimous  con- 
sent of  its  stockholders,  change  its  character  from  an  operat- 
ing to  a  leasing  company. 

14.  Change  of  Corporate  Purpose — Whether  Fundamental.     It  is 

doubtful  whether  a  change  by  a  street  railway  company  from 
an  operating  to  a  leasing  company,  is-  of  so  fundamental  a 
character,  as  to  require  the  unanimous  consent  of  all  the  stock- 
holders. 

15.  Lease    of    Street    Railway — Change    in    Same — Estoppel    of 

Stockholders.  Where  a  lease  of  a  street  railway  which  is  not 
ultra  vires  in  the  sense  that  it  is  not  void,  has  been  acquiesced 
in  by  all  of  the  shareholders,  the  shareholders  are  likewise  es- 
topped to  question  an  amended  lease  which  changes  the  terms ' 
of  the  original  lease.  The  acquiescence  of  the  shareholders 
in  the  original  lease  is  not  merely  a  consent  to  the  terms  of 
such  lease,  but  alao  a  consent  that  the  fundamental  character 
of  the  corporation  should  also  be  changed  from  an  operating 
to  a  leasing  company. 


314  Circuit  Courts  op  Ilunois. 

16.  Power  of  Boabd  or  Dibectors  to  Lease  Property.    Where  a  street 

railway  company  leases  its  right  of  way  under  legislative  au- 
thority, the  board  of  directors  have  power  to  make  changes  In 
such  lease. 

17.  poABD  OF  Directors — ^Vacaitcies — ^How  Filled.    The  statute  in 

relation  to  the  election  of  directors  provides  that  directors 
must  he  elected  by  the  stockholders  and  states  that  "all  other 
vacancies  to  be  filled  in  accordance  with  by-laws."  Held  that 
inasmuch  as  it  was  the  universal  practice  in  Illinois  for  at 
least  35  years  to  permit  vacancies  in  the  board  of  directors  to 
be  filled  by  the  other  members  of  the  board,  that  the  court 
would  not  overthrow  such  a  long  settled  practice,  by  holding 
that  such  vacancies  must  be  filled  by  the  stockholders. 

18.  Majority  of  Stockholders — ^What  Constitutes.    The  directors 

of  a  street  railway  company  made  a  lease  of  the  companjr'a 
right  of  way,  contingent  upon  the  approval  of  a  majority  of  the 
stockholders  and  provided  for  the  calling  of  a  special  meeting 
of  the  stockholders  "for  the  purpose  of  considering  and  voting 
upon  the  question  of  approving  the  action  of  the  board  of  di- 
rectors." Part  of  the  stock,  the  property  of  the  lessee,  was 
held  in  trust  under  a  deposit  agreement,  to  secure  the  perform- 
ance of  the  lease.  Held  that  such  deposited  stock  was  incapa^ 
ble  of  being  legally  voted  by  the  trustee,  and  therefore  should 
not  be  taken  into  consideration  in  determining  whether  a  ma- 
jority of  the  outstanding  stock  had  voted  in  favor  of  the  lease. 

19.  Corporations — Acquisition  of  Stock  in  Otheb  Corporations. 

It  is  against  public  policy  for  one  corporation  to  acquire  a 
majority  of  the  stock  of  another  corporation  for  the  purpose  of 
controlling  it.  The  holding  of  stock  in  other  corporations  for 
soxne  purposes  is  not  necessarily  ultra  vires, 

20.  Same — Right   of   Lessee    Street   Railway    Company    to    Own 

Shares  of  Stock  of  Lessor  Company.  It  is  not  against  the 
public  policy  of  Illinois  for  one  street  railway  company  to  hold 
stock  in  another  street  railway  company  under  certain  circum- 
stances, and  where  a  lessee  company  is  required  to  make  a  de- 
posit in  money  or  securities  to  secure  the  performance  of  the 
lease,  the  lessee  corporation  had  the  implied  power  to  invest 
its  funds  In  the  shares  of  stock  of  the  lessor  company,  as  inci- 
dent to  the  express  power  of  acquiring  a  street  railroad  by 
lease,  such  purchase  not  being  made  for  the  purpose  of  secur- 
ing cdntrol  of  the  lessor  company. 

21.  Stockholder — ^Right  of  Record  Holder  to  Votb.    The  coipora- 

tion  and  the  other  stockholders  are  not  concerned  with  the 
beneficial  ownership  in  determining  the  right  of  a  stockholder 
of  record  to  vote. 
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22.  Street  Railroads — Leoislattvb  Power  to  Lease.    Under  the  act 

of  1855  (Pr.  L.  1855,  p.  304)  railroad  companies  have  the  power 
to  lease  their  entire  road. 

23.  Same — ^Lease  to  Non-operatinq  Ck)MPAirr.    It  is  not  essential 

that  the  lessee  railroad  should  at  the  time  of  the  lease  be  azk 
operating  company. 

24.  Same — ^Right   or   Stockholders   to   Attack    Lease.    A    stock 

holder  of  a  lessor  street  railway  company  has  no  standing  ta 
attack  an  amendatory  lease  on  the  ground  that  it  was  made  to 
a  non-operating  company,  where  such  stockholder  had  assented 
to  the  original  lease. 

25.  Sami>— ^W^hether    Compant  Non-oferatino.    Assuming    that    a 

lease  of  a  street  railway  is  inoperative  because  made  to  a  non- 
operating  company,  an  amendatory  lease  made  thereafter  is- 
not  invalid,  where  the  lessee  company  has  acquired  and 
operated  certain  extensions. 

26.  Statutes — Repeal  of.    The  act  of  1855  which  permits  railroad 

comiMuiies  to  enter  into  operative  contracts,  and  to  borrow 
money,  Is  not  In  conflict  with,  and  is  not  repealed  by,  the  gen- 
eral incorporation  act  of  1872,  or  by  the  act  of  June  9,  1897,. 
in  relation  to  street  railroads. 

Bill  for  injunction.  Motion  for  preliminary  injunction. 
Heard  before  Judge  Julian  W.  Mack.    Motion  denied. 

Moran,  Mayer  d  Meyer,  for  complainants. 

I. 

The  consent  of  the  legislature  is  an  indispensable  prerequi- 
site to  enable  a  railroad  company  to  sell  or  lease  all,  or  sub- 
stantially all  of  its  corporate  property,  and  in  the  absence  of 
such  authority,  such  a  sale  or  lease  will  not  only  be  ultra 
vires,  but  it  will  also  be  against  public  policy  and  therefore 
void,  and  will  be  enjoined  at  the  suit  of  a  single  stockholder. 
New  Albany  Water  Works  v.  Louisville  Banking  Co.,  122 
Fed.  776  (7th  C.  C.  A.).  (Single  stockholder  can  enjoin; 
whether  the  contract  be  beneficial  or  injurious  is  immaterial) ;. 
Colma/n  v.  Eastern  Co,  liy.  Co.,  4  Eng.  Ey.  &  Canal  Cases, 
382,  514;  s.  c.  16  Law  Jour.  (N.  S.)  Eq.  73  (a  stockhold- 
er's  bill  to  restrain  execution  of  lease.  Complainant's  motives 
held  immaterial.  Cited  in  15  111.  399,  and  101  111.  286) ; 
Chicago  Union  Traction  Co.  v.  City,  199  111.  484,  542 ;  Board 
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V.  Lafayette,  etc.  B.  B.,  50  Ind.  85,  108,  109  (bill  by  stock- 
holder to  enjoin  lease) ;  Beman  v,  Bufford,  20  Law  Jour.  (N. 
S.)  Eq.  537  (stockholder's  bill  to  enjoin  twenty-one-year  lease. 
Cited  in  15  111.  399,  61  111.  422) ;  Thotnas  v.  Badroad  Co.,  101 
U.  S.  71,  79-86  (twenty-year  lease) ;  Pennsylvania  B,  B.  Co. 
V.  St.  L.,  Alton  &  T.  H.  B.  B.  Co.,  118  II.  S.  290,  306-309,  313 
(action  on  lease  and  guarantee) ;  Chicago  Oas  L.  &  C.  Co. 
V.  People's  Gas  L.  &  C.  Co.,  121  111,  530,  539-541,  546;  Pe- 
oria &  B.  I.  By.  Co.  V.  Coal  Valley  Mining  Co.,  68  111.  489, 
491,  494;  Hays  v.  Ottawa,  etc.,  B.  B.  Co.,  61  III  422;  Am.  L. 
&  T.  Co.  V.  Minnesota,  etc.,  B.  B.  Co.,  157  111.  641,  651,  652 ; 
Cent.  T^rans.  Co.  v.  Pullman's  Palace  Car.  Co.,  139  U.  S.  24, 
40-42,  44,  45,  47-53 ;  Oregon  By.  cfe  Nav,  Co.  v.  Oregonian  By, 
Co.,  130  U.  S.  1,  30,  34,  37 ;  Union  Pac.  By.  Co.  v.  C.  B.  I. 
<ft  P.  B.  B.  Co.,  163  U.  S.  564,  581 ;  E.  St.  L.  C.  By.  Co.  v.  Jar- 
vis,  92  Fed.  735  (7th  C.  C.  A.) ;  Cent.  Trust  Co.  v.  I.  &  L. 
M.  B.  Co.,  98  Fed.  666  (7th  C.  C.  A.) 

II. 

A  corporation  has  no  powers  not  expressly  granted  to  it  by 
its  charter  or  statute,  and  an  enumeration  of  powers  im-  ^ 
plies  the  exclusion  of  all  others.  Am.  L.  &  Tr.  Co.  v.  Minne- 
sota, etc.,  B.  B.  Co.,  157  111.  641,  651,  652;  Thomas  v.  B.  B. 
Co.,  101  U.  S.  71,  82 ;  Central  Tramp.  Co.  v.  P.  P.  Car  Co., 
139  U.  S.  24,  40-44,  47,  48;  New  Albany  Water  Works  v. 
Louisville  Bamking  Co.,  122  Fed.  776  (7th  C.  C,  A.) ;  Colm^in 
V.  Eastern  Co.  By.  Co.,  4  Eng.  Ry.  &  Canal  Cases,  382, 
•514;  8.  c.  16  Law  Jour.  (N.  S.)  Eq.  73;  Mayor  v.  K.  &  0.  B. 
Co.,  22  Fed.  758 ;  Board  v.  Lafayette,  etc.  B.  B.,  50  Ind.  85, 
108  et  seq.,;  People  v.  Ballard,  134  N.  Y.  269,  294,  295  (cited 
in  Glucose  case,  182  111.  631) ;  Alexander  v.  Atlanta,  etc.,  Co.. 
33  S.  E.  866. 

IIL 

A.  The  general  incorporation  act  of  Illinois  does  not  spe- 
cify the  right  to  lease  all  its  property,  among  the  powers  dele- 
gated to  a  corporation,  but  such  power  is  in  effect  denied  to 
the  corporation.  •  It  may  only  sell  and  dispose  of  property 
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''when  not  required  for  the  nses  of  the  corporation."  Ch. 
32,  sec.  5,  111.  Corp.  Act;  Forrester  v.  Boston,  etc.,  Co.,  55 
Pac.  229  (opinion  denying  re-hearing;  id  353).  This  case 
strongly  illustrates  how  strictly  similar  statutes  must  be  con- 
strued; Central  Transp,  Co.  v.  Pullmam's  P.  Car.  Co.,  139' 
U.  S.  24,  47;  Am.  L.  <fe  T,  Co.  v.  Minnesota,  etc.,  B.  B.  Co.,. 
157  111  641,  651,  652 ;  Alexander  v.  Atlanta  B.  B.  Co.,  33  S. 
E.  866. 

B.  The  act  of  1855  (Priv.  Laws  111.  1855,  pp.  304,  305)  has 
no  application  here  because  the  parties  to  the  leases  com< 
plained  of  were  incorporated  under  the  general  incorporation 
act,  which  prohibits  the  execution  of  said  leases.  Chap.  32,. 
sees.  5,  49,  111.  Statutes,  Corp.  Act. ;  Board  v.  Lafayette,  etc., 
B.  B.,  50  Ind.  85,  114  (holds  a  lease  to  be  substantially  a 
sale) ;  and  to  the  same  effect  are  Pennsylvania  B.  B,  Co.  v. 
St.  L.,  Alton  &  T.  E.  B.  B.  Co.,  118  U.  S.  290,  313 ;  Mills  v. 
Central  B.  B.  Co.  of  N.  J.,  41  N.  J.  Eq.  1,  3;  Dow  v.  Northern 
B.  B.,  36  Atl.  (N.  H.)  510;  Cent.  Transp.  Co.  v.  Pullmam.'s 
P.  Car  Co.,  139  U.  S.  24,  48,  53. 

C.  Besides,  the  act  of  1855  has  reference  only  to  operating 
companies,  and  not  to  a  corporation  which,  like  the  Traction 
Company,  neither  owns  nor  operates  any  railroad.  Act  of 
1855,  supra  (examine  all  three  sections  and  title.) ;  Union 
Traction  Co.  v.  City,  199  111.  484,  510,  512,  513,  527,  537,  538, 
542-545 ;  Union  Traction  Co.  v.  City,  199  111.  579,  605 ;  Coler 
V.  Tacoma  By.  &  Power  Co.,  54  Atl.  413  (N.  J.  1903,  stock- 
holder's bill) ;  Thomas  v.  Bailroad  Co.,  101  U.  S.  71;  Central 
Transp.  Co.  v.  Pullman's  P.  Car  Co.,  139  U.  S.  24,  49-53. 

D.  But  if  the  new  leases  are  ultra  vires  the  lessee  company 
only,  then  they  will  be  void  as  to  all  parties.  Chicago  Union 
Traction  Co.  v.  City,  199  111.  484,  543;  Cent.  Transp.  Co.  v. 
Pullman's  P.  Car  Co.,  139  U.  S.  24,  45,  54. 

IV. 

A.  The  making  of  the  new  leases  was  not  "among  the  ordi- 
nary powers"  of  the  parties  thereto,  nor  among  the  powers^ 
which  the  board  of  directors  could  exercise.  The  new  leases 
constituted    fundamental    and    organic    corporate    changes. 
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Nashua  &  L,  Co.  v.  Boston  d;  L.  B,  Co.,  27  Fed.  821,  826 ;  MeU 
ropolitan  Elev,  B.  B.  Co.  v.  Manhattan  Elev.  B.  B.  Co.,  11 
Daly,  373,  468-485;  Pennsylvania  B.  B.  Co.  v.  St.  R,  Alton 
<&  T.  H.  B.  B.  Co.,  118  U.  S.  290,  309,  313;  Cent.  Transp. 
Co.  V.  Pullman's  P.  Car  Co.,  139  U.  S.  24,  45,  47;  Oregon  By. 
&  Nav.  Co.  V.  Oregonian  Co.,  130  U.  S.  1,  30;  Thomas  v.  Bail- 
road  Co.,  101  U.  S.  71 ;  Coler  v.  Tacoma  By.  &  Power  Co.  (N. 
J.  1903),  54  Atl.  413;  Beed  v.  Atlantic  &  B.  B.  Co.,  85  Fed. 
692;  Stevens  v.  Butland  <&  B.  B.  B.  Co.,  29  Vt.  545;  Dow  v. 
Northern  B.  B.  (N.  H.)  36  Atl.  510  (there,  statute  authorized 
lease  by  vote  of  two-thirds  of  stockholders ;  held,  single  stock- 
holder could  enjoin) ;  Abbott  v.  American  Hard  Bubber  Co., 
33  Barb.  578  (approved  in  Glucose  case,  182  111.  631,  and  in 
!34  N.  T.  269) ;  Board  v.  LaFayette,  etc.,  B.  B.,  50  Ind.  85, 
112,  113 ;  Martin  v.  Continental  Passenger  By.  Co.,  14  Phila. 
10  (holds  directors  have  no  power  to  lease) ;  Hartford  &  N.  H. 
B.  B.  v.  Croswcll,  5  Hill,  383 ;  Cass  v.  Manchester  I.  &  S.  Co., 
9  Fed.  640  (five-year  lease;  expediency  of  lease  held  imma- 
terial) ;  1  Beach  on  Priv.  Corporation,  sec.  73 ;  Alexander  v. 
Atlanta,  etc.  Co.,  33  S.  E.  866. 

B.  Even  if  the  new  leases  were  authorized  by  statute  and 
were  not  ultra  vires,  they  could  only  be  legally  executed  with 
the  consent  of  every  stockholder,  and  a  single  dissenting  stock- 
holder could  enjoin  the  act.     Board  v.  LaFayette,  etc.,  B.  B. 
50  Ind.  85,  110-114  (power  to  lease  existed  at  time  charter 
was  taken  out;  bill  by  stockholder  to  enjoin  lease) ;  March  v. 
Bailroad,  43  N.  H.  515,  525-527,  532,  533  (power  to  lease  ex- 
isted at  time  charter  was  issued;  injunction  granted  to  stock- 
holder) ;  111.  Grand  Trunk  B.  B.  v.^Cook,  29  111.-237   (prior 
power  existed)  ;  Metropolitan  Elev.'  B.  B.  Co.  v.  Manhattan 
Elev.  B.  B.  Co.,  11  Daly,  373,  468-485  (power  to  lease  existed 
when  charter  was  taken  out) ;  Bailway  Co.  v.  Allerton,  18 
Wall.  233   (prior  power  existed) ;  Eidman  v.  Bowman,  58 
111.  444,  446,  et  seq.  (prior  power  existed) ;  Mills  v.  Central  B. 
B.  Co.  of  N.  J.,  41  N.  J.  Eq.  1,  3,  c^  seq.  (statute  held  to  be 
permissive  only) ;  Mayor  v.  K.  cfe  0.  B.  B.  Co.,  22  Fed.  758 ; 
Stevens  v.  Butland  &  B.  B.  B.  Co.,  29  Vt.  545,  547,   (stat- 
ute held  not  mandatory  but  permissive  only;  expediency  and 
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complainant's  interests  held  immaterial) ;  Dow  v.  Northern 
E.  B.  (N.  H.)  36  Atl.  510  (statute  authorized  lease  on  vote 
of  two-thirds  of  stockholders;  held,  single  stockholder  could 
enjoin,  and  question  of  advantage  or  disadvantage  is  imma- 
terial) ;  Stevens  v,  Davison,  18  Gratt.  819  (lease  there  was 
held  oppressive  and  a  fraud  in  law ;  stockholders  must  approve 
at  a  stockholders'  meeting) ;  Clearwater  v.  Meredith,  1  Wall. 
25  (statute  held  to  be  permissive  only) ;  Union  Pac.  By.  Co. 
V,  Chicago,  B,  I,  &  P.  By,  Co.,  163  U.  S.  564,  596 ;  Keam,  v. 
Johnson,  9  N.  J.  Eq.  401 ;  Earle  v.  Seattle,  etc.,  Co.,  56  Fed. 
909  (receiver  appointed  on  stockholders'  application) ;  Smith 
V.  Ba^gs,  15  111.  399,  402 ;  Hartford  &  N.  H.  B.  B.  v.  Cros- 
well,  5  Hill,  383 ;  Alexander  v.  Atlanta  B.  B.  Co.,  33  S.  B.  866 ; 
Ba/net  v.  Alton  &  S.  B.  B.  Co.,  13  111.  504,  511-513 ;  2  Beach 
on  Private  Corporations,  sec.  430;  2  High  on  Injunction  (3d 
ed.),  sec.  1192. 

C.  The  same  rule  obtains  in  the  case  of  manfacturing  and 
trading  corporations  where  the  question  of  public  policy  is 
absent.  Although  such  corporations  have  the  power  to  sell 
or  lease  all  their  property,  yet  the  power  can  only  be  exercised 
with  the  consent  of  every  stockholder,  and  a  single  stockholder 
can  enjoin  the  exercise  of  such  power.  Post  v.  Beacon  Vacuum 
P.  <&  E.  Co.  (C.  C.  A.),  84  Fed.  371;  Small  v.  Minneapolis 
Electro-Matrix  Co.,  45  Minn.  264  (approved  in  Glucose  case, 
182  111.  631) ;  Abbott  v.  Am.  Hard  Bubber  Co.,  33  Barb.  578 
(approved  in  Glucose  case,  182  111.  631,  and  in  134  N.  Y.  269) ; 
Forester  v.  Boston,  etc,  Co.,  55  Pac.  229,  and  opinion  deny- 
ing re-hearing;  id.  p.  353;  People  v.  Ballard,  134  N.  T.  269, 
294,  295  (cited  in  Glucose  case,  182  111.  631 ;  approves  of  Ab- 
bott V.  Am.  Hard  Bubber  Co.,  33  Barb.  578) ;  Byrne  v.  Schuy- 
ler Elec.  Mfg.  Co.  (Conn.),  31  Atl.  833;  Parsons  v.  Tacoma 
S.  (&  B.  Co.,  65  Pac.  765;  Cass  v.  Manchester  I.  &  S.  Co.,  9 
Fed.  640 ;  Harding  v.  Am.  Olucose  Co.,  182  111.  551,  625-633 ; 
Elyton  Land  Co.  v.  Dowdell,  20  So.  981. 

V. 

A.  An  ultra  vires  contract  cannot  be  rendered  valid  by  the 
assent  of  every  stockholder  or  by  partial  performance;  nor 
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does  the  doctrine  of  estoppel  apply  by  assentmg  to  or  acting 
under  such  a  contract.  Durkee  v.  People,  155  111.  354,  361, 
362,  367  (no  estoppel  as  against  stockholder) ;  Board  v.  La^ 
Fayette,  etc.,  B.  B.  50  Ind.  85,  112  (stockholders'  bill  to  set 
aside  ultra  vires  lea^) ;  Oeorge  v.  Cent.  B.  B.  &  B.  Co.,  14 
So.  752,  757  (bill  by  stockholders) ;  Central  Transp.  Co.  v. 
PuUman's  P.  Car  Co.,  139  XJ.  S.  24,  59,  60  (sixteen-y ears' 
operation  under  lease) ;  Penna.  B.  B.  Co.  v,  St.  L.,  Alton  & 
T.  H.  B.  B.  Co.,  118  U.  S.  290,  317  (ten-years'  operation  under 
a  ninety-nine-year  lease) ;  Fritze  v.  Eq.  B.  tfe  L.  Society,  186 
111.  183 ;  National  H.  B.  &  L.  Ass'n.  v.  Home  Sav.  Bank,  181 
111.  35 ;  Thomas  v.  Bailroad  Co.,  101  U.  S.  71,  83,  86 ;  Oregon 
By.  &  N.  Co.  V.  Oregonian  By.  Co.,  130  U.  S.  1,  37 ;  Union  Pac. 
By,  Co.  V.  C,  B.  2.  <£•  P.  By.  Co,,  163  U.  S.  564,  581 ;  Towle  v. 
Am,  Big.  L.  <&  I.  Co.,  78  Fed.  688,  689 ;  Wheeler  v.  Home  Sav. 
Bank,  188  111.  34;  Farson  v.  Fogg,  205  111.  326,  343;  Chi- 
cago Pneumatic  Tool  Co.  v.  Jones  Mfg.  Co.,  91  111.  App.  547 ; 
Besi  Brewing  Co.  v.  Klassen,  185  111.  37 ;  State  v.  Newman,  25 
So.  408 ;  Union  Traction  Co.  v.  City,  199  111.  484,  543. 

B.  The  doctrine  of  estoppel  can  have  no  application  here, 
if  for  no  other  reason  than  because  the  lessee  has  not  altered 
its  position.  Hefner  v.  Vandolah,  57  111.  520 ;  People  v.  Brown, 
67  111.  435 ;  Salem  National  Bank  v.  White,  159  111.  136. 

C.  Moreover,  the  agreements  of  July,  1903,  are  new  leases. 
Burgess  v.  Badger,  124  111.  288,  298;  Metrop,  Elcv.  By.  Co. 
V.  Manhattan  Elev.  By.  Co.,  11  Daly,  373,  468-494 ;  Henry  v. 
By.  Co.,  5  Ohio  Decisions  (S.  &  C.  P.)  41,  82-85;  Harkness 
V,  Manhattan  By.  Co.,  54  X.  Y.  Super.  Ct.  174,  180;  Eel  Biver 
By.  Co.  V,  State,  155  Ind.  433,  459,  460 ;  21  Am.  &  Ency.  Law 
(2d  ed.)  660. 

VI. 

A.  The  Chicago  Union  Traction  Company  has  no  power  to 
own  either  the  20,000  shares  of  North  Chicago  Street  Railroad 
Company  stock  nor  the  32,000  shares  of  West  Chicago  Street 
Railroad  Company  stock.  People  v.  Chicago  Gas  Trust  Co., 
130  111.  268;  People  v.  Pullman's  P.  Car  Co.,  175  111.  125,  159; 
Union  Traction  Co.  v.  City,  199  111.  579,  611,  612,  636,  637; 
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De  la  Vergne,  etc.,  Co,  v.  German  Savings  Inst.,  175  U.  S. 
40;  First  National  Bank  v.  National  Exch.  Bank,  92  U.  S. 
122,  128 ;  California  Bank  v.  Kennedy,  167  TI.  S.  362 ;  Con- 
cord,  etc..  Bank  v.  Hawkins,  174  II.  S.  364;  Easun  v.  Buck- 
eye Brewing  Co,,  51  Fed.  156 ;  Summer  v.  Marcy,  23  Fed.  Cas. 
p.  384 ;  Burrows  v.  Niblack,  84  Fed.  Ill ;  Pauly  v.  Coronado 
Beach  Co.,  56  Fed.  428 ;  McCutcheon  v.  Merz  Capsule  Co,,  71 
Fed.  787. 

B.  It  follows,  therefore,  that  the  Chicago  Union  Traction 
Company  had  no  power  or  right  to  vote  said  stock,  even 
though  it  stood  of  record  in  the  name  of  trustee  (the  tripartite 
agreement  expressly  provides  that  the  Traction  Company  shall 
vote  the  stock) .  Miliank  v.  N.  Y.,  L.  Erie  <fe  W,  R,  B.  Co.,  64 
Howard's  Prac.  20  (approvingly  cited  in  Gas  Trust  case,  130 
HI.  285,  and  in  De  la  Vergne  case,  175  U.  S.  55) ;  State 
V.  Newman,  25  So.  (La.)  408,  holds  that  it  is  immaterial  in 
whose  name  stock  is  held,  and  that  there  is  no  estoppel  by  ac- 
quiescence) ;  Union  Traction  Co,  v.  City,  199  111.  579  (stock 
was  held  in  name  of  trustee,  see  p.  637) ;  Oeorge  v.  Central  R. 
R,  <fe  B.  Co.,  14  So.  752  (no  estoppel  by  acquiescence) ;  People 
V.  Gas  Trust  Co.,  130  111.  268  (immaterial  in  whose  name  stock 
was  held,  see  p.  284) ;  Coler  v.  Tacoma  Ry.  &  P.  Co.,  54  Atl. 
413  (N.  J.  1903);  Menier  v.  Hooper's  Telegraph  Wks.,  9 
Ch.  App.  ,Cas.  350 ;  Central  R.  R.  Co.  v.  Penn.  R.  R.  Co.,  31 N. 
J.  Eq.  475,  494,  495  (corporation  cannot  hold  stock  indi- 
rectly) ;  Parsons  v.  Tacoma  Smelting  &  R.  Co.,  65  Pac.  765 ; 
Memphis,  etc.,  Co.  v.  Woods,  7  So.  108 ;  s.  c.  7  L.  E.  A.  605 ; 
Pearson  v.  Concord  R.  R.  Corporation,  62  N.  H.  537,  548,  et 
seq.;  7  Am.  &  Eng.  Bncy.  Law  (2d  ed.)  814  (corporation 
cannot  hold  stock  indirectly) ;  5  Thompson,  Corporations,  sec. 
6405. 

C.  It  was  contrary  to  equity  for  the  Traction  Company  to 
vote  said  52,000  shares  of  stock  on  a  proposition  which  re- 
leased  the  company  from  its  own  default  and  relieved  said 
stock  from  liability,  it  having  been  deposited  as  security 
against  such  default.  Glengary,  etc.,  Co.  v.  Boehmer,  62  Pac. 
839  (Colo.  1900) ;  Flynn  v.  Brooklyn  City  R.  R.  Co.,  158  N.  Y. 
493  (this  case  points  out  the  iniquity  of  a  very  similar  trans- 
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action) ;  Chicago  Hansom  Cab  Co.  v.  Yerkes,  141  111.  320;  Mc- 
Leary  v.  Erie,  etc.,  Co.,  76  N.  T.  Supp.  712  (minority  can 
prevent  oppressive  contracts) ;  Parsons  v.  Taeoma  8.  <ft  R.  Co., 
€5  Pac.  765;  Atwater  v.  Am.  Exch.  National  Banky  152  IlL 
605 ;  Robertson  v.  Bucklen,  107  111.  App.  369,  376-378 ;  Pear^ 
son  V.  Concord  R.  R.  Co.,  62  N.  H.  537. 

D.  Deducting  the  votes  of  said  52,000  shares,  the  new 
leases  were  never  approved  in  conformity  with  the  resolu- 
tions of  the  board  of  directors.  C.  C.  A.  Bee.,  p.  164 ;  Haskell 
V.  Read,  93  N.  W.  997,  999  (Nebr.  1903;  majority  means 
majority  of  outstanding  stock  and  not  majority  of  the  stock 
present  at  the  meeting) ;  Peters  v.  Lincoln  <fe  N.  W.  R.  Co., 
12  Fed.  513  (opinion  by  two  judges.  Consents  cannot  be 
treated  as  votes) ;  26  Am.  &  Eng.  Ency.  Law  (2d  ed.),  993. 

VII. 

A.  The  election  of  new  directors  at  the  meeting  of  July  23, 
1903,  was  illegal  and  consequently  the  new  agreements  were 
never  adopted  by  a  legally  constituted  board  or  by  legally 
elected  officers.  Constitution  111.  art.  xi.  sec.  3.  "  Act  Con- 
cerning Corporations"  of  1872,  sec.  3;  Durkee  v.  People,  155 
111.  354 ;  Charter  Gas  Engine  Co.  v.  Charter,  47  IH  App.  36 ; 
Eidman  v.  Bowman,  58  111.  444,  446  (the  power  to  appoint  or 
elect  directors  does  not  devolve  upon  them  but  that  power  is 
reserved  to  the  stockholders) ;  Waterman  v,  C  cfe  /.  R.  Co., 
139  111.  658,  665,  666,  668 ;  TerwUliger  v.  Telegraph  Co.,  59 
111.  249 ;  People  v.  Crossley,  69  111.  195, 198 ;  Brewster  v.  Hart- 
ley, 37  Cal.  15,  24;  Dow  v.  Northern  R.  R.,  36  Atl.  510,  523; 
Small  V.  Minneapolis  Electro-Matrix  Co.,  45  Minn.  264,  267 
(followed  in  Glucose  case,  182  111.  631) ;  San  Buenaventura 
Mfg.  Co.  V.  V assault,  50  Cal.  534;  State  v.  Anderson,  67  N. 
B.  207,  209-211  (Ind.  App.) ;  Hays  v.  Commonwealth,  82  Pa. 
St.  518 ;  People  v.  Phillips,  1  Denio,  388. 

B.  Directors  have  no  power  to  fiU  "vacancies,"  and  cannot, 
under  the  constitution,  exercise  such  power.  Section  3  of 
the  general  Incorporation  Act  means  "unfilled  positions" 
"other"  than  directors,  are  "to  be  filled  in  accordance  with 
the  by-laws  of  the  corporation."    See  authorities  under  Vll. 
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A,  supra.  "An  Act  Concerning  Corporations,"  sec.  3,'  An- 
gell  &  Ames  on  Corp.,  see.  144;  3  Thompson  on  Priv.  Corp., 
sec.  3853;  Kearney  v.  Andrews,  10  N.  J.  Eq.  70;  Century  Dic- 
tionary, ** Vacancy";  Bouvier's  Law  Dictionary,  "Vacancy"; 
Anderson's  Dictionary  of  Law,  "Vacancy";  In  re  Lewensohn, 
98  Fed.  576,  579;  State  v.  Curtis,  9  Nev.  325  (cited  in  Durkee 
case,  154  lU.  354). 

C.  A  court  of  equity  has  jurisdiction  to  determine  the  legal- 
ity of  an  election  of  directors,  where,  as  here,  property  rights 
arft  involved.  Chicago  Macaroni  Co.  v,  Boggiano,  202  111.  312, 
316;  Leigh  v.  National  H.  B.  B.  Co.,  104  111.  App.  438. 
441,442. 

John  8.  Miller  and  W.  W.  Gurley,  solicitors  for  Chicago 
Union  Traction  Company. 

I. 

Want  of  jurisdiction.  Jurisdiction  of  Federal  court  prior 
and  exclusive.  This  court  will  decline  jurisdiction  on  ground 
of  comity,  as  well  as  of  law  and  of  necessity.  This  same 
point  is  a  defense  on  the  merits. 

A.  This  objection  does  not  require  any  special  form  of 
pleading.  Farmers'  Loan  &  Trust  Co.  v.  Lake  St.  El.  R.  R. 
Co.,  177  TI.  S.  51,  58;  Newman  v.  Commercial  Bank,  156  111. 
530. 

B.  The  possession  of  the  res  vests  the  court  which  has  first 
acquired  jurisdiction,  with  the  power  to  hear  and  determine 
all  controversies  relating  thereto.  Buck  v.  Colhath,  3  Wall. 
344;  Porter  v.  Sabin,  149  TJ.  S.  473;  WiswaU  v.  Sampson,  14 
How.  52;  Taylor  v.  Carryl,  20  How.  596;  Hatch  v.  Bancroft 
Co.,  67  Fed.  808;  Clifton  v.  Foster,  103  Mass.  235;  Walling  v. 
MiUer,  108  N.  Y.  177,  178,  15  N.  E.  66,  67. 

C.  The  res  includes  all  rights  of  action,  etc.  Porter  v. 
Sabin,  supra  I  Sercomb  v.  Catlin,  128  111.  556 ;  Richards  v.  Peo- 
ple, 81  111.  551,  555. 

D.  The  judgment  creditors  suits'  were  administrative  suits. 
Toledo,  etd.,  Ry.  v.  Continental  Trust  Co.,  95  Fed.  497,  504. 

E.  The  creditors'  suits  were  on  behalf  of  all  creditors. 
Richmond  v.  Irons,  121  TJ.  S.  27,  51. 
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F.  The  jurisdiction  of  the  federal  court  includes  in  its  scope 
a  complete  administration  of  the  entire  estate  for  both  credi- 
tors and  stockholders.  Oraham  v.  BaUroad  Co.,  102  U.  S.  148, 
161 ;  Mellen  v.  MoUne  Iron  Works,  131  U.  S.  352,  366 ;  HoUins 
V.  Brierfield,  150  U.  S.  371,  382,  383. 

H.  The  bills  are  an  equitable  levy  upon  all  the  property 
and  rights  of  the  defendant  companies.  First  Bamk  v.  Gage, 
93  111.  172;  Miller  v.  Cherry,  2  Wall.  237. 

I.  The  stockholders  are  represented  by  their  corporations 
and  are  bound  by  the  proceedings.  Oreat  W,  Tel.  Co.  v.  Gray, 
122  111.  630 ;  Ward  v.  FarweU,  97  111.  616,  617 ;  Hawki'M  v. 
Glenn,  131  U.  S.  319 ;  Glerm  v.  Liggett,  135  U.  S.  533  542 ;  Fur- 
nald  V.  Glenn,  64  Fed.  49 ;  Ex  parte  Cutting,  94  U.  S.  14,  22. 

J.  The  rights  of  the  stockholders  were  in  the  hands  of  the 

federal  court,  and  could  not  be  asserted  here  without  the  con- 

» 

sent  of  the  Federal  court,  and  without  the  presence  of  its  re- 
ceivers. Porter  v.  Sdbin,  149  U.  S.  473;  Swope  v.  Willard, 
61  Fed.  417. 

K.  Relief  sought  must  correspond  to  the  theory  of  the  bill. 
Kellogg  v.  Moore,  97  111.  282. 

L.  The  res  includes  not  only  the  estate  in  possession^  but 
also  the  shares  of  stock  deposited  in  trust.  Bichards  v.  Peo- 
ple, 81  HI.  551,  555;  Sercomb  v.  Catlvn,  128  lU.  556,  562; 
Fanners  L.  &  T.  Co.  v.  Lake  St.  B.  B.,  177  U.  S.  51,  61. 

M.  Court  might  instruct  as  to  voting  of  stock.  Atkinson  v. 
Foster,  27  111.  App.  63,  68 ;  affirmed  in  134  111.  472. 

N.  In  any  event  to  avoid  conflict,  state  court  will  not  inter- 
fere with  such  instructions.    Hutchvnson  v.  Green,  6  Fed.  833. 

0.  The  Federal  court  had  the  power  to  settle  all  controver- 
sies between  the  estates,  as  to  their  obligations  under  the  leases. 
5  Thomp.  Corp.,  sec.  6973 ;  High,  Receivers,  sec.  177 ;  Be  Cro- 
ton  Ins.  Co.,  3  Barb.  Ch.  642,  and  could  authorize  modifica- 
tions of  the  leases  for  that  purpose.  Be  N.  Y.  By.  Co.  Be- 
ceivers,  29  N.  J.  Eq.  67;  and  see  changes  in  res  in  JTen- 
nedy  v.  St.  P.  <&  P.  By.  Co,,  2  Dillon,  448,  and  Miltonberger 
V.  Logansport  By.,  106  U.  S.  286. 

P.  The  court  can  supervise  the  stockholders'  meeting.  Goiv- 
en's  Appeal,  10  W.  N.  C.  85.  I 
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Q.  The  vote  of  the  stockholders  on  August  18,  1903,  ap- 
proving the  leases  was  by  the  aflfirmative  vote  of  a  majority. 
Dunhar  v,  Kellogg  Switchboard  Co,,  decided  by  Judge  Mack. 
(Unreported). 

II. 

The  directors  of  the  North  &  West  Chicago  Street  Eailroad 
companies  were  regularly  and  properly  appointed  on  July 
23,  1903. 

A.  The  power  of  filling  vacancies  is  incident  to  a  corpora- 
tion.   Kearney  v.  Andrews,  10  N.  J.  Eq.  70,  72. 

B.  The  constitution  of  1870,  art.  2,  sec.  3,  refers  only  to 
''elections  for  directors  or  managers  in  incorporated  compa- 
nies," and  does  not  apply  to  the  filling  of  casual  vacancies  in 
the  board  of  directors;  see  sees.  3  and  6  of  Act  Concerning 
Corporations,  approved  April  18,  1872. 

C.  Contemporaneous  legislative  construction  is  entitled  to 
great  weight.    People  v.  Loewentkal,  93  111.  191. 

D.  It  is  a  matter  of  common  knowledge,  that  it  has  been  the 
universal  practice  for  vacancies  in  the  board  of  directors  to  be 
filled  by  appointment  of  the  board.  C.  &  N.  W.  By,  Co,  v, 
Boone  County,  44  111.  240;  Linck  v.  City  of  Litchfield,  141 
lU.  469. 

E.  The  same  legislative  construction  of  a  constitution  has 
prevailed  in  other  states.  Kentucky  Constitution,  sec.  207; 
Eev.  Stat,  of  Kentucky,  sec.  55;  Idaho  Constitution,  art  XI., 
sec.  4;  Rev.  Stat,  of  Idaho  of  1887,  sec.  2592;  Missouri  Con- 
stitution, art.  XII,  sec.  6;  Eev.  Stat,  of  Missouri,  sec.  2772; 
Montana  Constitution,  art.  XV,  sec.  4;  Montana  Civil  Code, 
sec.  434;  West  Virginia  Constitution,  art.  XI,  sec.  4,  (1872) ; 
West  Virginia  Code,  Ch.  LIII,  sec.  49 ;  Pennsylvania  Constitu- 
tion, art.  XVI,  sec.  4;  Commonwealth  v,  Lintsman,  23  Pitts. 
L.  J.  122 ;  Gen.  Laws  of  Perm.,  sec.  23 ;  Constitution  of  South 
Dakota,  art.  XVII,  sec.  5 ;  South  Dakota  Civil  Code,  sec.  2926. 

F.  There  is  a  marked  difference  between  the  word  ''elec- 
tion,** and  the  word  ''appointment."  The  vacancies  referred 
to  in  the  last  sentence  in  section  3  of  article  II  of  the  Consti- 
tution, which  are  to  be  filled  in  accordance  with  the  by-laws 
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of  the  company  are  to  be  filled  by  appointments  and  not  by 
election.  Wtckersham  v,  Brittan,  93  Cal.  34;  Magrttder  v. 
Swarm,  25  Md.  173 ;  State  of  Nevada  v.  Irwin,  5  Nev.  Ill ; 
Police  Commissioners  v.  City  of  Louisville,  3  Bush,  602 ;  Con- 
ger V.  Gilmer,  32  Cal.-  75. 

G.  Where  by  a  law  under  which  a  corporation  is  organized^ 
power  is  vested  in  the  directors  to  make  by-laws,  such  right 
is  impliedly  taken  away  from  the  body  of  stockholders.  Peo- 
ple V.  Sterling,  etc.,  Mfg.  Co.,  82  111.  457 ;  Board  of  Trade  v. 
Nelson,  162  111.  431. 

in. 

The  action  of  the  board  of  directors  on  July  23,  1903,  in 
authorizing  the  execution  and  delivery  of  the  amendatory 
agreements,  was  within  the  powers  of  the  board  of  directors, 
and  the  acts  of  such  board  in  that  regard  were  and  are  valid. 

A.  **The  corporate  powers  shall  be  exercised  by  a  board 
of  directors  or  managers."  Hurd's  Rev.  Stat.  1903,  chap.  32, 
sec.  6,  p.  473. 

B.  The  changes  brought  about  by  the  amendments  were  not 
such  fundamental  changes  as  a  stockholder  might  complain 
of.  Beveridge  v.  Elev.  R.  R.  Co.,  112  N.  Y.  1 ;  Flagg  v.  Elev. 
R.  R.  Co.,  10  Fed.  413 ;  Sprague  v.  The  Illinois  River  R.  R. 
Co.,  19  111.  173 ;  Penn.  R.  R.  Co.  v.  St.  Louis,  etc.,  Ry.  Co.,  118 
U.  S.  290 ;  Wood  V.  Whelen,  93  111.  153-165 ;  Hodder  v.  Rail- 
way Co.,  7  Fed.  793 ;  Louisville  Trust  Co.  v.  L.  N.  A.  cfe  C.  R, 
Co.,  75  Fed.  433,  449. 

C.  The  powers  exercised  by  the  board  of  directors  in  amend- 
ing the  leases  were  within  their  business  discretion.  Bever- 
idge V.  Elev.  R.  R.  Co.,  112  N.  Y.  1;  Flagg  v.  Elev.  R.  R.  Co., 
10  Fed.  413,  431. 

D.  All  the  cases  cited  by  complainants  were  cases  where  ob- 
jection was  made  to  an  original  leasing,  sale,  or  consolidation, 
or  other  fundamental  change,  none  of  them  being  upon  the 
point  that  a  lease  already  made  cannot  be  amended  by  the 
board  of  directors,  without  the  approval  of  the  stockholders. 

IV. 

If  the  Chicago  Union  Traction  Company  had  the  right  to 
lease  the  properties  of  the  North  and  West  Chicago  Compan- 
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ies,  under  the  act  of  1855,  and  the  oonaent  of  thestockhold^rB 
was  neoeesary,  the  consent  of  a  majority  of  such  stoekholders 
was  sufficient  since  the  act  of  1855  was  a  part  of  the  charter 
contract  to  which  every  stockholder  is  a  party.  Mayfidd  v. 
Alton  Railway,  Gas  &  Electric  Co,,  198  111.  528;  1  Beach 
on  Private  Corporations,  sec.  353;  Nugent  v.  Supervisors  of 
Putnmm  County,  86  U.  S.  241 ;  Mowrey  v,  Indianapolis  <fe  C 
Ry,  Co,,  Fed.  Cas.,  No.  9891 ;  Sparrow  v.  Railroad  Co.,  7  Ind. 
369 ;  Waldoborough  v.  Railway  Co.,  84  Me.  469 ;  Durfee  v.  Old 
Colony,  etc.,  R.  R.  Co.,-  5  Allen,  230  (approved  143  111.  197) ; 
Sprague  v:  R.  R.  Co.,  19  111.  174;  Wheeler  v.  PvUman  Iron  & 
Steel  Co.,  143  Dl.  197. 

V. 

Stockholders  who  have  voluntarily  voted  for  an  unauthor- 
ized or  ultra  vires  act  or  contract,  or  who  have  acqui^K^ 
therein,  and  have  accepted  benefits  therefrom,  are  estopped  to 
contest  the  legality  of  such  action.  Coquard  v.  National  Lin- 
seed Oil  Co.,  171  111.  480 ;  Pullm  v.  Coal  Creek  Min.  &  Mfg. 
Co.,  42  S.  W.  693 ;  Rahe  v.  Duvlap,  25  AtL  959,  51  N.  J.  Bq. 
40;  Levin  v.  Chicago  Gas 'Light  &  Coke  Co.,  64  111.  App.  393; 
Memphis  &  Charleston  R.  Co.  v.  Grayson,  SS  Ala.  572;  Al^o- 
ander  v.  Searcy,  81  6a.  536;  Da  Ponte  v.  Louisiana  Letter*/ 
Co.,  Fed.  Cas.  No.  3569  ;Venner  v.  R.  R.  Co.,  28  Fed.  581 ;  Bu- 
ford  V.  Keokuk,  etc.,  Packet  Co.,  69  Mo.  611 ;  Stewart  v.  Erie  & 
Western  Transp.  Co.,  17  Minn.  372;  St.  Louis  R.  R.  Co.  v. 
Terre  Haute  R.  R.  Co.,  145  II.  S.  393 ;  Rogers  v.  R.  R.  Co.,  91 
Fed.  299. 

A.  It  is  an  established  rule  that  the  doctrine  of  ultra  vires 
will  not  be  invoked  for 'or  against  a  corporation,  where  it  will 
defeat  the  ends  of  justice,  or  work  a  legal  wrong.  Citizens 
Bank  v.  Hawkins,  18  C.  C.  A.  78;  0.  &  M.  Ry.  Co.  v.  Mc- 
Carthy, 96  U.  S.  258;  Whitney  Arms  v.  Barlow,  63  N.  Y.  62; 
Jourdain  v.  Long  Island  R.  Co.,  6  N.  Y.  St.  Rep.  89. 

VI. 

An  Illinois  corporation  may  own  a  beneficial  interest  in  the 
stock  of  another  corporation  deposited  with  a  trnJitee,  and  may 
control  the  voting  thereof.    People  v.  Chicago  Gas  Trust  Co., 
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130  111.  268;  Act  of  June  4,  1897,  as  amended  by  Act  of 
May  11, 1903;  (Kurd's  Rev.  Stat.  1903,  chap.  131  A,  p.  1834). 

A.  One  corporation  may  acquire  the  stock  of  another  cor- 
poration, as  incidental  to  the  power  to  purchase,  lease,  or  con- 
solidate. 1  Cook  on  Corporations  (5th  ed.)  sec.  314,  p.  683; 
mU  V.  Nisbet,  100  Ind.  341 ;  Wehrhane  v.  N.  C.  cfe  St.  L.  B.  «., 
4  N.  Y.  St.  Rep.  541;  Marbury  v.  Kentucky  Union  Land  Co., 
62  Fed.  335 ;  Dewey  v.  By.  Co.,  91  Mich.  351 ;  Joseph  Bancroft 
iSk  Sons  Co.  v.  Bloede,  106  Fed.  396 ;  MacOinniss  v.  Boston  ds 
M.  Cons.  Copper  Min.  Co.,  75  Pac.  89-96;  LouisviUe  Trust 
Co.  V.  Louisville  B.  B.  Co.,  75  Fed.  433. 

B.  One  corporation  may  acquire  stock  in  another  in  pay- 
ment of  a  debt,  or  as  security  for  a  debt,  or  in  compromise  of 
a  claim.  People  v.  Chicago  Oas  Trust,  130  lU.  268;  Citizens 
State  Bank  v.  Hawkins,  18  C.  C.  A.  78 ;  First  Nat.  BamJc  v. 
Nat.  Exch.  Bank  of  Baltimore,  92  U.  S.  122. 

C.  And  the  corporation  having  the  power  for  some  pur- 
poses, the  question  here  becomes  one  as  to  the  abuse  of  the 
power ;  and  it  is  settled  that  that  question  can  be  raised  only 
by  the  state.  Citizens  Bank  v.  Hawkins,  supra;  Hough  v. 
Cook  Co.  Land  Co.,  73  111.  23 ;  Barnes  v.  Suddard,  117  111. 
237 ;  Cooney  v.  Booth  Co.,  169  111.  370. 

VII. 

The  tict  of  February  12,  1855,  provides:  **A11  railroad  com- 
panies incorporated  or  organized  under,  or  which  may  be  in- 
corporated or  organized  under,  the  authority  of  the  laws  of 
this  state  shaU  have  power  to  make  such  contracts  and  ar- 
rangements with  each  other,  and  with  railroad  corporations  of 
other  states,  for  leasing  or  running  their  roads,  or  any  part 
thereof." 

A.  This  act  applies  to  street  railroads.  City  of  Chicago  v. 
Evans,  24  111.  52. 

B.  The  powers  of  the  Chicago  Union  Traction  Company 
are  not  limited  to  the  purposes  of  incorporation  stated  in  its 
articles  filed  with  the  secretary  of  state.  People  v.  Chicago 
Gas  Trust  Co.,  130  111.  268-285. 

C.  There  are  many  other  powers  which  a  street  railroad 
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may  exercise,  than  those  contained  in  the-  general  incorpora- 
tion act,  which  merely  defines  the  powers  generally  incident 
to  all  corporations  organized  under  that  act.  May  field  v.  AU 
ton  Gas  Co.,  198  111.  528;  C.  U.  T.  Co.  v.  City  of  Chicago, 
199  111.  484.  This  latter  case  recognizes  the  existence  of  this 
act  as  a  part  of  the  charter  of  a  street  railroad  company. 
See  also  St.  Louis  R.  B.  v.  Terre  Haute  B.  B.,  145  U.  S.  393. 

D.  The  power  conferred  on  street  railroad  companies  to 
make  contracts  for  leasing  includes  the  making,  as  well  as  the 
taking  of  a  lease.  Century  Dictionary,  title  ''Lease;"  St. 
Louis  V.  Terre  Haute  B.  B.,  145  U.  S.  393. 

B.  The  Chicago  Union  Traction  Co.  was  operating  the  Chi- 
cago Consolidated  Traction  Company  prior  to  July  23,  1903. 
See  Chicago  Union  Traction  Co.  v.  City,  199  111.  579. 

VIII. 

The  act  of  1855  was  not  repealed  by  the  Allen  bill  of  1897, 
nor  by  the  general  corporation  act  of  1872.  Hunt  v.  B.  B. 
Co.,  121  111.  638;  C,  M.  &  St.  P.  B.  B.  Co.  v.  United  States, 
127  U.  S.  406;  C.  U.  T.  Co.  v.  The  City,  199  111.  484. 

IX. 

The  receivers  of  the  Chicago  Union  Traction  Company,  ap- 
pointed by  order  of  the  Federal  court  on  April  22,  1903,  are 
indispensable  parties  to  this  action,  regardless  of  the  questions 
of  priority  of  jurisdiction  and  comity.  Taylor  v.  So.  Pac. 
Co.,  122  Fed.  147 ;  Knopf  v.  Bed  Estate  Board,  173  lU.  196. 

A.  Upon  the  question  of  the  rights  of  receivers  in  stock,  see 
Erie  By.  Co.  v.  Heath,  8  Blatch.  536,  Fed.  Cas.  No.  4514. 

B.  In  a  court  of  equity  a  man  should  either  abide  by  a  con- 
tract or  repudiate  it  in  toto.  Marble  Co.  v.  Bipley,  10  Wall. 
339. 

C.  The  validity  of  corporate  acts  must  be  determined  by 
the  requirements  of  public  policy.  Morawetz  on  Corpora- 
tions, sees.  650,  653,  658. 

Henry  Crawford  and  John  C.  Calhoun,  for  certain  ojiher  de- 
fendants. 
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Statement  of  Facts. 

On  August  15,  1903,  a  bill  of  complaint  was  filed  in  each 
of  tiiese  causes — ^in  the  one  by  certain  stockholders  of  the 
North  Chicago  Street  Railroad  Company,  and  in  the  other  by 
certain  stockholders  of  the  West  Chicago  Street  Railroad 
Company.  Each  of  the  bills  was  filed  on  complainants'  own 
behalf  as  well  as  on  behalf  of  all  other  stockholders  of  the  re- 
spective companies  against  the  Chicago  Union  Traction  Com- 
pany, North  Chicago  Street  Railroad  Company,  West  Chicago 
Street  Railroad  Company,  Illinois  Trust  &  Savings  Bank, 
John  P.  Wilson  and  certain  individuals  who  constituted  the 
then  board  of  directors  of  said  companies. 

The  bills  alleged  that  the  North  Chicago  Street  Railroad 
Company,  hereinafter  referred  to  for  brevity  as  the  North 
Chicago  Company,  was  organized  under  the  laws  of  Illinois  in 
1886,  with  an  authorized  capital  stock  of  100,000  shares,  hav- 
ing a  par  value  of  $10,000,000 ;  that  there  had  been  issued  and 
were  then  outstanding,  including  2Q,000  shares  on  deposit  with 
the  bank,  79,200  shares;  that  the  object  for  which  said  com- 
pany was  formed  was,  according  to  its  charter,  *'to  construct 
as  well  as  purchase  or  otherwise  acquire  horse,  dummy  and 
street  railroads  •  •  •  and  to  maintain  and  operate  the 
same." 

The  bills  further  alleged  that  the  West  Chicago  Street  Rail- 
road Company,  hereinafter  referred  to  for  brevity  as  the  West 
Chicago  Company,  was  authorized  under  the  laws  of  Illinois 
in  1887,  with  an  authorized  capital  stock  of  200,000  shares  of 
the  par  value  of  $20,000,000 ;  that  of  the  capital  stock  there 
had  been  issued  and  were  then  outstanding,  including  32,000* 
shares  on  deposit  with  the  bank,  131,890  shares;  that  the  ob- 
ject for  which  said  company  was  formed  was,  according  to 
its  charter,  **  to  locate  •  •  •  construct  •  •  •  purchase, 
lease,  or  otherwise  acquire,  maintain  and  operate  •  *  • 
street  railroads,  horse  and  dummy  railroads." 

The  bills  further  alleged  that  the  Chicago  Union  Traction 
Company,  hereinafter  referred  to  for  brevity  as  the  Traction 
Company,  was  organized  under  the  laws  of  Illinois  on  May 
24, 1899 ;  that  the  object  stated  in  its  charter  was  **to  construct,. 
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own,  purchafle^  acquire  and  lease  street  railroads  *  *  * 
and  to  operate  said  roads  owned  and  leased  by  it";  that  its 
authorized  and  outstanding  capitaT  stock  was. 200,000  shares 
of  common  and  120,000  shares  of  preferred  of  the  aggregate 
par  value  of  $32,000,000. 

It  was  further  alleged,  however,  on  information  and  belief, 
that  the  Traction  Company  was  organized  and  incorporated 
solely  for  the  purpose  and  with  the  intention  and  object  on  the 
part  of  its  promoters  and  incorporators  and  subscribers  to  its 
stock,  of  acquiring  by  lease  and  taking  the  properties  of  the 
North  Chicago  and  West  Chicago  companies.  The  bills  then 
set  forth  that  on  or  about  June  1,  1899,  the  North  Chicago 
and  Traction  Companies  and  the  West  Chicago  and  Traction 
Companies  executed  written  leases  and  a  tripartite  agreement 
stating  the  substance  thereof  as  hereinafter  set  forth,  and  al- 
leged that  the  North  Chicago  Company  was  then  indebted  to 
the  extent  of  over  $2,000,000  and  the  West  Chicago  to  the  ex- 
tent of  over  $1,000,000,  evidenced  by  notes;  that  under  the 
tripartite  agreement  the  $10,000,000  fund  deposited  by  the 
Traction  Company  with  the  bank  was  to  be  kept  invested  in 
such  securities  as  should  be  designated  by  the  Traction  Com- 
I)any,  which  was  to  receive  the  income  therefrom  until  it 
should  make  default  in  any  obligation  under  the  lease;  that 
after  any  default  such  income  and  so  much  of  the  principal 
as  should  be  required,  should  be  distributed  and  applied  from 
time  to  time  for  the  payment  and  discharge  of  the  obligations 
assumed  by  the  Traction  Company  under  the  leases;  that  in 
the  event  that  stocks  of  corporations  should  constitute  a  part 
pf  the  deposit  the  trustees  should  always  vote  the  same  in  ac- 
cordance with  the  directions  of  the  Traction  Company  and 
should  on  request  execute  a  proxy  to  vote  such  stock  to  such 
person  as  might  be  designated  from  time  to  time  by  the 
Traction  Company ;  that  in  lieu  of  $10,000,000  cash  by  mutual 
agreanent  the  Traction  Company  had  deposited  32,000  shares 
of  the  capital  stock  of  the  West  Chicago  and  20,000  shares  of 
the  capital  stock  of  the  North  Chicago  Company. 

The  bills  then  recite  the  proceedings  in  the  federal  court, 
on  April  22d,  1903,  by  the  Guaranty  Trust  Company  against 
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the  North  Chicago,  West  Chicago  and  Traction  Companies 
respectively,  under  which  judgments  by  confession  were  en» 
tered  against  each  of  these  companies;  that  on  these,'a  separate 
creditor's  bill  was  filed  on  behalf  of  the  judgment  creditors 
and  all  other  creditors ;  under  which  receivers  were  appointed 
for  each  of  the  companies  with  authority  to  operate  tiie  prop- 
erty under  the  order  of  the  court.  The  bills  alleged  that  all 
of  these  proceedings  were  begun  pursuant  to  an  agreement  be- 
tween the  Guaranty  Trust  Company  and  the  Traction  Com- 
pany that  they  should  be  so  begun  and  that  the  Traction  Com- 
p€iny  ought  to  have  paid  the  notes  given  by  the  lessor  compa- 
nies on  which  the  judgments  were  based. 

The  bills  then  recite  the  history  of  the  Traction  Companies 
on  the  West  and  North  Sides  of  Chicago  from  the  incorpora- 
tion of  the  North  Chicago  City  Bailway  Company  in  1859, 
and  the  Chicago  West  Division  Railway  Company  in  1861, 
the  acquisition  by  the  North  Chicago  Company  as  lessee  for 
•999  years  of  all  of  the  rights  of  the  North  Chicago  City  Rail- 
way Company,  and  by  the  West  Chicago  Company  as  lessee 
for  the  same  period  of  all  of  the  rights  of  the  Chicago  West 
Division  Railway  Company,  said  leases  being  dated  May  24, 
1886,  and  October  20,  1887,  respectively;  that  under  each  of 
said  leases  a  stipulated  rental  was  to  be  paid  quarterly;  that 
shortly  after  said  leases  each  of  the  said  lessee  companies  had 
acquired  a  majority  of  the  capital  stock  of  its  lessor  company. 

The  bills  then  recite  various  large  indebtednesses  of  the 
Traction  Company ;  that  its  property  consists  solely  of  the  rail- 
wayB  demised  and  operated  by  it  as  theretofore  shown  together 
with  the  franchises  pertaining  to  the  same  and  that  the  total 
value  of  all  the  property  of  the  Traction  Company  is  many 
millions  less  than  its  liabilities;  that  the  said  North  Chicago 
and  West  Chicago  Companies  were  very  prosperous  until  the 
leases  of  June  1,  1899,  were  executed;  that  the  market  value 
of  their  stocks  has  steadily  decreased;  that  the  total  receipts 
of  the  Traction  Company  were  entirely  insufficient  to  pay  its 
fixed  charges  and  operating  expenses;  whereas  said  lessor 
<;ompanies  if  operated  separately  could  continue  to  pay  divi- 
dends of  12  per  cent,  and  6  per  cent,  respectively. 
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The  bills  then  recite  that  at  a  meeting  of  each  of  the  lessor 
companies  on  Jnly  23,  1903,  each  of  the  then  directors  of  the 
company  resigned  separately  and  that  at  said  meeting,  which 
it  is  alleged  was  controlled  by  the  representatives  of  the 
Traction  Company,  a  new  board  of  directors  was  pretended 
to  have  been  elected;  that  said  meetings  were  held  secretly 
without  notice  to  stockholders;  that  all  of  said  new  directors 
are  in  the  employ  of  or  interested  as  st^kholders  or  otherwise 
in  the  Traction  Company,  that  a  minority  of  them  were  not 
at  the  time  of  their  election  interested  in  the  lessor  compa- 
nies and  that  all  of  them  were  selected  as  directors  by  the 
officials  in  control  of  the  Traction  Company  and  are  under 
the  control  of  said  Traction  Company;  that  in  May,  1903,. 
certain  persons  at  the  instigation  of  t}ie  officers  of  the  Traction 
Company  held  themselves  out  publicly  as  a  committee  of  stock- 
holders of  each  of  the  lessor  companies  selected  for  the  sole 
purpose  of  protecting  the  interest  of  only  the  stockholders  of 
said  companies  respectively;  that  they  negotiated  with  the 
officers  of  the  Traction  Company  with  a  view  of  bringing 
about  a  plan  of  reorganization ;  that  without  consulting  all  the 
stockholders  of  the  lessor  companies  the  protective  committee 
advised  the  acceptance  of  a  plan  devised  by  the  Traction  Com- 
pany's attorneys  whereby  it  was  proposed  to  amend  the  terms 
of  the  June  1,  1899,  leases,  and  also  to  amend  the  tripartite 
agreement ;  that  if  said  amendatory  agreements  became  effect- 
ive they  would  inure  to  the  benefit  of  the  Traction  Company 
and  not  to  the  benefit  of  the  lessor  companies ;  that  said  agree- 
ments were  not  for  the  best  interests  of  the  lessor  companies) 
but  were  prejudicial  and  injurious  to  its  best  interests  and  to 
those  of  its  stockholders ;  that  to  enable  the  Traction  Company 
to  bring  about  the  execution  of  the  amendments  the  newly 
elected  directors  adopted  a  resolution  that  the  president  and 
assistant  secretary  of  said  lessor  companies  respectively  be  di- 
rected in  the  name  of  the  company  to  execute  the  amendatory 
agreements,  and  that  the  action  of  the  board  of  directors  be 
subject  to  the  approval  of  the  holders  of  a  majority  of  the 
stock  of  the  lessor  companies  respectively  at  meetings  to  be 
called  for  that  purpose;  that  the  agreements  be  deposited  with 
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John  P.  Wilaon  in  escrow  to  be  turned  over  in  case  and  when 
the  same  should  be  so  approved  by  a  majority  of  the  stock- 
bolders  and  that  a  special  meeting  of  the  stockholders  be  called 
for  the  18th  day  of  August,  1903,  at  2  p.  m.  for  the  purpose 
of  considering  and  voting  upon  the  question  of  approving  such 
action,  and  for  the  transaction  of  such  other  business  as  might 
•come  before  the  meeting. 

The  bills  then  charge  that  by  reason  of  the  illegality  of  their 
elections,  none  of  the  newly  elected  officers  and  directors 
had  any  lawful  power  to  call  such  meetings  or  to  bind  any  of 
the  companies,  and  that  the  meetings  would  be  illegal ;  that  if 
a  majority  of  the  stockholders  of  said  companies  should  ratify 
the  action  of  the  directors  the  escrow  documents  would  be  de- 
livered and  the  companies  would  insist  that  they  were  in  full 
force;  that  it  would  be  to  the  interest  of  the  Traction  Com- 
pany that  the  agreements  be  ratified ;  but  that  in  order  that 
a  majority  of  the  stockholders  might  appear  to  have  voted  in 
favor  of  the  agreements  the  Traction  Company  claimed  the 
right  to  require  the  bank  to  vote  the  deposited  stock  in  ac- 
cordance with  its  directions,  and  that  unless  prevented  by  the 
action  of  this  court  it  would  direct  the  bank  to  vote  such  stock 
in  favor  of  ratification;  that  the  Traction  Company  had  no 
right  to  own  or  vote  any  of  said  stock,  or  to  direct  and  control 
how  or  by  whom  it  shall  be  voted,  and  that  the  ownership  of 
the  stock  was  ultra  vires,  the  Traction  Company;  jthat  the 
proposed  amendatory  leases  tended  to  stifle  competition  be- 
tween public  corporations  and  to  create  an  unlawful  monop- 
oly and  were  opposed  to  public  policy  and  prohibited  by  and 
contrary  to  the  laws  of  Illinois;  that  none  of  said  companies 
had  the  power  under  its  charter  and  the  laws  of  Illinois  to 
enter  into  said  proposed  amendatory  agreements,  and  that 
each  of  said  proposed  amendatory  agreements  was  ultra  vires 
each  of  said  companies;  that  the  said  lessor  companies  were 
liable  to  and  would  have  their  charters  forfeited  if  they  en- 
tered into  said  proposed  amended  leases,  inasmuch  as  to  do  so 
would  be  ultra  vires  acts,  and  that  by  such  forfeiture  the 
complainants'  interests  as  stockholders  would  be  injuriously 
Affected;  that  if  they  be  declared  consummated  by  the  par- 


TowNSBND  VS.  Chicago  Traction  Co.  *         335 

ties,  they  would  be  void  and  a  cloud  upon  the  title  of  the  prop- 
erty of  the  lessor  companies  and  an  impairment  of  the  vested 
property  rights  of  the  complainants;  that  the  financial  inter- 
ests of  the  directors  of  the  lessor  xsompanies  lay  with  the  Trac- 
tion Companies  and  not  with  the  lessor  companies,  and  that 
they  were  so  under  control  of  the  Traction  Company  that  it 
would  be  useless  to  demand  of  them  to  take  any  steps  in  the 
name  of  the  company  to  prevent  the  proposed  agreements  or 
to  foreclose  the  lien  of  the  lessor  companies  on  the  deposited 
stock.  The  prayer  of  the  bills  is,  that  the  Traction  Company 
be  decreed  to  pay  the  lessor  company  whatever  sum  shall  hp- 
pear  to  be  due  it  on  taking  an  account  and  that  in  default 
thereof  the  deposited  stock,  subject  to  the  rights,  if  any,  which 
it  may  appear  that  any  persons  or  receivers  might  rightfully 
have  in  and  to  said  shares  of  stock,  may  be  sold  to  satisfy  such 
debt ;  that  the  Traction  Company  be  enjoined  from  directing 
the  bank  how  the  deposited  stock  should  be  voted  or  request- 
ing the  bank  to  execute  a  proxy  to  vote  said  shares  and  from 
designating  any  person  as  such  proxy;  that  the  bank  be  en- 
joined from  voting  or  permitting  any  one  to  vote  by  proxy 
or  otherwise  any  of  such  stock;  that  each  of  the  lessor  compa- 
nies be  enjoined  from  permitting  any  of  the  deposited  stock 
to  be  voted;  that  John  P.  Wilson  be  enjoined  from  delivering 
the  agreements  held  in  escrow;  that  the  lessor  companies  be 
enjoined  from  in  any  manner  altering  or  waiving  the  leases 
or  the  tripatite  agreement  of  June  1,  1899;  that  a  receiver 
be  appointed  of  all  of  the  deposited  stock,  subject,  however,  to 
such  rights  as  any  person  or  persons  might  rightfully  have 
therein. 

On  June  24,  1904,  complainants  filed  supplemental  bills  al- 
leging that  immediately  on  the  filing  of  the  original  bills  a 
summons  was  issued  and  placed  in  the  hands  of  the  sheriff  to- 
gether with  a  notice  to  be  served  on  the  defendants  that  on 
August  17,  1903,  complainants  would  ask  for  an  injunction 
in  accordance  with  the  prayer  of  the  bills;  that  about  the 
time  the  original  bills  were  filed  and  before  the  sheriff  was 
able  to  serve  all  of  the  defendants  with  the  notice,  the  railroad 
and  traction  companies  petitioned  the  circuit  court  of  the 
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United  States  in  the  creditors'  bills  therein  pending  for,  and 
on  said  day  procured,  an  order  restraining  the  prosecution  of 
these  suits,  and  on  August  16,  1903,  a  rule  was  procured  upon 
the  complainants  and  their  solicitors  to  show  cause  why  they 
should  not  be  attached  for  contempt  of  the  Federal  court ;  that, 
on  October  9,  1903,  the  Federal  court  directed  that  the  re- 
straining order  of  August  15th,  be  continued  in  force  and 
made  a  permanent  order  of  injunction;  that  said  order  watf 
appealed  from  and  on  April  16,  1904,  was  reversed  and  set 
aside  by  the  United  States  circuit  court  of  appeals,  but  that 
the  mandate  was  withheld  until  on  or  about  June  3,  1904. 
The  supplemental  bills  further  recite  that  the  special  meetings 
were  held  on  August  18, 1903,  pursuant  to  the  call ;  that  at  the 
North  Chicago  meeting  56,581  shares  were  present  in  person 
or  proxy,  of  which  56,499  were  voted  in  favor  of  and  132 
against  the  resolutions ;  that  the  Traction  Company  caused  to 
be  voted  in  favor  of  the  resolution  the  20,000  shares  of  de- 
posited stock;  that  complainants  were  present  and  protested 
against  this ;  that  at  the  West  Chicago  meeting  95,326  shares 
were  present  in  person  or  by  proxy,  of  which  93,326  shares 
voted  in  favor  of  and  2,000  against  the  resolution;  that  the 
Traction  Company  caused  to  be  voted  the  32,000  shares  of  de- 
posited stock  in  favor  of  the  resolutions,  and  that  the  com- 
plainants were  present  anc^  protested.  Complainants  further 
charge  that  if  the  deposited  stock  be  not  counted  then  3,152 
shares  less  than  a  majority  of  the  North  Chicago  stock  and 
4,620  shares  less  than  a  majority  of  the  West  Chicago  stock 
voted  in  favor  of  the  adoption  of  the  resolutions,  and  that  at 
the  time  the  deposited  stock  was  voted  it  was  already  subject 
to  forfeiture  and  sale  by  reason  of  the  defaults  of  the  Trac- 
tion Company,  and  that  notwithstanding  this,  it  was  voted  in 
favor  of  releasing  the  company  from  its  own  default.  The 
supplemental  bills  further  charge  that  since  said  date  the 
companies  claim  that  the  amendatory  leases  and  agreements 
are  now  in  full  force,  and  that  the  original  leases  and  agree- 
ments no  longer  have  any  force;  that  rental  and  other  large 
sums  are  being  paid  out  by  the  companies  under  the  amenda- 
tory agreements ;  that  the  complainants  have  always  protested 
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against  the  amendatory  agreements  and  that  none  of  their  stock 
voted  in  favor  of  the  resolutions.  The  additional  prayer  of 
the  supplemental  biUs  was,  that  the  amendatory  leases  and 
agre^ients  be  decreed  never  to  have  becom^  effective,  never 
to  have  been  legally  executed,  and  to  be  ultra  vires  the  parties 
thereto,  and  to  be  illegal  gnd  void  and  beyond  the  i>ower  of 
the  lessor  companies  to  execute,  and  to  be  of  no  effect  as 
against  the  complainants ;  that  the  ofQoers  and  directors  of  the 
lessor  companies  be  enjoined  from  acting  as  such  or  transact- 
ing  any  business  in  the  name  of  the  company;  that  the  de- 
fendants be  enjoined  from  transacting  any  business  imder  or 
ratifying  the  validity  of  the  amended  agreements,  and  that  it 
be  decreed  so  far  as  respects  the  complainants  that  the  lease 
and  tripartite  agreement  of  Jane  1, 1899,  are  in  full  force  and 
wholly  unaffected  by  the  amendcitoiy  agreements. 

On  June  27,  1904,  the  Traccion  Company  filed  its  answer 
setting  forth  in  full  the  proceedings  in  the  Federal  court  in- 
cluding the  assignment  by  the  lessor  companies  to  the  receivers 
of  all  of  their  property  pursuant  to  the  orders  of  that  oourt 
and  charging  that  by  virtue  thereof  the  Federal  court  had 
prior  and  exclusive  jurisdiction  of  all  matters  embraced  in  the 
original  and  supplemental  bills. 

The  answer  denied  that  the  Traction  Company  was  organ- 
ized with  any  other  intention  or  for  any  other  object  than  that 
stated  in  its  charter  and  charged  that  as  the  complainants  had 
been  stockholders  long  prior  to  June  1,  1899,  they  were  es- 
topped from  objecting  to  the  execution  of  the  leases  of  said 
date  as  vltra  vires  or  illegal.  It  further  denied  every  intei^d- 
ment  of  coUusion  in  reference  to  the  proceedings  against  each 
of  the  companies  in  the  Federal  court;  it  denied  that  its  assets 
consisted  entirely  of  the  property  demised  under  the  leases 
and  charged  that  since  the  making  of  the  leases  it  had  ac- 
quired divers  property  real  and  personal  for  the  purposes  of 
its  corporate  business.  It  further  denied  that  it  had  been 
paying  dividends  of*  12  per  cent,  and  6  per  cent,  respectively 
to  the  stockholders  of  the  North  and  West  Chicago  Companies: 
since  the  execution  of  the  leases,  but  charged  that  it  had  paid 
to  the  lessor  companies  the  rental  reserved  and  that  said  rental 
2d 
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for  convenience  waa  distributed  pro  rata  among  the  stockhold- 
ers of  record,  and  that  such  rental  amounted  to  12  per  cent 
upon  the  capital  stock  of  the  North  Chicago  and  6  per  cent. 
of  the  capital  stock  of  the  West  Chicago  Company,  and  that 
the  receivers  had  continued  to  pay  such  rental  and  had  dis- 
tributed the  same  pro  rata  among  the  stockholders  as  was  au- 
thorized by  the  terms  of  the  lease  until  July  15,  1903.     The 
answer  then  sets  forth  various  reasons  for  the  depreciation 
in  the  net  earnings  of  the  Traction  Company,  among  others 
the  heavy  taxation,  the  increase  in  the  price  of  labor  and  ma- 
terials, and  the  inauguration  of  the  universal  transfer  sys- 
tem.   It  denied  that  either  of  the  lessor  companies  if  operate*! 
separately  could  continue  the  payment  of  12  per  cent,  and  6 
per  cent,  dividends  respectively,  or  anything  like  such  divi- 
dends.   It  denied  that  the  special  meetings  of  the  board  of 
directors  were  in  any  manner  influenced  or  controlled  by  the 
Traction  Company  and  alleged  that  on  the  contrary  they  were 
conducted  by  and  on  behalf  of  the  lessor  companies  pursuant 
to  the  by-laws  and  in  conformity  with  the  law.    It  further 
denied  that  any  of  the  new  directors  of  the  railroad  compa- 
nies were  in  the  employment  of  or  interested  as  stockholders 
in  the  Traction  Company,  but  that  on  the  contrary  each  of 
them  was  the  owner  of  stock  in  that  company  of  which  he 
had  been  elected  a  director.    It  further  denied  that  all  or  any 
of  said  directors  were  prior  to  their  elections  selected  as  such 
directors  or  were  then  under  control  of  the  Traction  Company, 
or  that  they  are  now  or  ever  were  subservient  to  or  under  the 
control  of  the  Traction  Company.    It  further  denied  that  the 
protective  committees  acted  or  were  selected  at  the  instigation 
of  the  Traction  Company,  but,  on  the  contrary,  alleged  that 
they  were  selected  by  persons  holding  and  owning  a  majority 
of  the  capital  stock  of  the  lessor  companies  (outside  of  the  de- 
posited stock).    It  further  alleged  that  the  negotiations  re- 
sulting in  the  amendments  were  conducted  by  the  protective 
committees  on  their  own  motion  on  the  advice  of  their  own 
coxmsel  after  a  thorough  examination  and  were  not  influenced 
or  attempted  to  be  influenced  by  the  Traction  Company.    It 
denied  that  the  amended  leases  would  inure  to  its  benefit  and 


TowNSEND  VS.  Chicago  Traction  Co.  339 

not  to  the  benefit  of  the  lessors,  or  that  they  were  not  for  the 
best  interests  of  the  lessors,  or  that  the  amendatory  leases  tend 
to  stifle  competition  between  public  corporations  or  create  an 
unlawful  monopoly,  or  that  they  are  opposed  to  public  policy 
or  prohibited  by  or  contrary  to  the  laws  of  Illinois,  or  that  any 
of  the  companies  has  not  the  power  under  its  charter  and  the 
laws  of  Illinois  to  enter  into  said  amendatory  agreements,  or 
that  any  of  said  companies  will  have  its  charter  forfeited  if 
any  of  said  amendatoiy  agreements  are  entered  into.  The 
defendant  further  denied  that  the  property  rights  of  the  com- 
plainants as  stockholders  would  be  injuriously  affected  by  the 
adoption  of  the  ainendatory  agreements,  or  that  they  would 
constitute  a  cloud  upon  the  title  of  the  property  of  the  railroad 
company,  but  alleged  that  on  the  contrary  they  would  be 
greatly  to  the  benefit  of  the  complainants  as  such  stockholders. 
It  further  denied  that  the  financial  interests  of  the  directors 
of  the  lessor  companies  lies  with  the  Traction  Company  and 
not  with  the  lessor  companies,  or  that  they  are  under  the  con- 
trol of  the  traction  companies  so  as  to  render  a  demand  of 
them  useless,  but  it  alleged  that  on  the  contrary  the  financial 
interests  were  solely  with  the  lessor  companies. 

The  defendant  further  answering  alleged  that  every  stock- 
holder had  since  the  execution  of  the  original  leases  received 
and  accepted  as  rental  under  the  lease  his  proportion  of  such 
rental  and  thereby  had  sanctioned  and  ratified  the  lease ;  that 
the  complainants  during  their  entire  ownership  of  stock  up  to 
September,  1903,  had  likewise  received  and  accepted  such 
rental  and  were  thereby  estopped. 

The  defendant  further  alleged  that  the  protective  commit- 
tee were  elected  and  always  remained  free  from  any  infiu- 
ence  on  the  part  of  the  Traction  Company ;  that  they  had  im- 
mediately insisted  upon  the  defendant  agreeing  to  a  change 
in  the  board  of  directors;  that  they  had  had  entirely  inde- 
pendent counsel  and  were  in  no  manner  influenced  by  the  de- 
fendant or  its  representatives;  that  the  discussion  between 
the  two  sides  extended  over  several  weeks  and  were  most  thor- 
ough in  every  respect ;  that  on  July  25th,  1903,  the  protective 
committee  mailed  to  every  stockholder  including  the  com- 
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plainantSy  a  statement  showing  the  advantages  and  disadvan- 
tages of  the  am^dment,  and  also  mailed  to  each  of  them  a 
copy  of  the  amendm^its  and  modifications  to  the  leases  and 
trix>artite  agreements. 

Defendant  farther  answering  alleged  that  of  the  22,619 
shares  of  North  Chicago  stock  not  voting  at  the  meeting  all 
except  a  few  shares,  not  exc^ding  in  number  1,778,  had  since 
assented  to  and  acquiesced  in  the  amendment  and  received 
and  accepted  the  benefits  thereof,  and  that  of  all  the  remain- 
ing shares  of  the  West  Chicago  Company  which  did  not  vote 
at  said  meeting  the  holders  of  all  except  a  few  shares,  not  ex- 
ceeding in  number  1,218,  had  since  assented  to  and  acquiesced 
in  the  amendments  and  received  and  accepted  the  benefits 
thereof.  It  alleged  further  that  the  proxies  appointed  to  vote 
the  deposited  stock  in  no  respect  whatever  acted  under  the 
control  of  the  Traction  Company,  but  in  every  respect  acted 
independently  of  the  company  and  solely  in  the  interest  of 
the  lessor  companies ;  that  the  holders  of  the  proxies  were  di- 
rectors in  the  lessor  companies. 

The  defendant  denied  that  it  itself  had  done  anything  un- 
der the  agreements  since  August  18th,  1903,  or  that  any 
moneys  had  been  paid  out  thereunder  by  it  or  with  its  con- 
sent, but  it  alleged  that  without  its  procurement  or  consent 
the  receiver  of  its  property  did  under  order  of  the  Federal 
court  aild  with  the  consent  of  the  complainant  in  the  suit  in 
the  Federal  court  pay  the  rental  of  October  15th,  1903,  due 
under  the  amendatory  lease,  and  that  by  request  of  the  North 
and  the  West  Chicago  Companies  the  receivers  distributed 
the  rental  to  the  stockholders  of  the  North  and  West  Chicago 
Companies  not  including  the  deposited  stock,  pro  rata;  and 
that  all  of  the  stockholders  except  complainants  and  a  few 
others  holding  altogether  not  more  than  1,807  shares  of  the 
North  Chicago  Company,  and  1,216  shares  of  the  West  Chi- 
cago Company  had  accepted  and  received .  said  money  under 
said  amended  agreements  as  payments  thereunder,  and  with 
full  knowledge  thereof. 

Appended  to  the  answer  of  the  Traction  Company  and  aa 
exhibits  thereto  are  the  various  leases  and  agreements. 
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The  important  changes  in  the  leases  are  as  follows: 

First.  Under  the  original  lease  the  railroad  comi)any 
'^  sells,  assigns,  transfers  and  sets  over  to  the  Traction  Com- 
pany" the  999  year  lease  of  May  24th,  1886,  which  it  had 
received  from  the  railway  company;  under  the  amended 
lease  the  railroad  company;  **does  hereby  grant,  demise,  lease 
and  sublet"  unto  the  Traction  Company  "all  the  railways  and 
other  property  held  by  it  under  the  said  lease  of  May  24th, 
1886,  for  the  term  of  984  years  from  June  1st,  1889." 

Second.  Under  the  original  lease  the  railroad  company  fur- 
ther demised  and  leased  to  the  Traction  Company  all  railways 
owned  and  operated  by  it  and  as  the  same  might  thereafter 
be  located  or  constructed,  together  with  all  its  moneys,  securi- 
ties and  choses  in  action  for  the  full  term  of  years  extending 
during  the  unexpired  charter  life  of  the  railroad  company 
(which  was  99  years  from  the  date  of  the  charter),  and  aU 
extensions  or  renewals  thereof.  Under  the  new  lease,  securi- 
ties and  choses  in  action  are  omitted,  but  **all  contract  and 
ordinance  rights,  franchises  and  privileges,"  are  added.  The 
new  lease  is  moreover  for  the  full  term  of  984  years  from  the 
1st  day  of  June,  1899. 

Third.  The  new  lease  adds  the  provision  that  new  equip- 
ment, extensions,  improvements,  and  ordinance  rights  shall 
become  and  remain  subject  to  the  lease  as  though  forming  part 
of  the  demised  property. 

Fourth.  Under  the  old  leases  the  rental  to  be  paid  was 
equivalent  to  a  12  per  cent,  dividend  on  the  North  Chicago 
stock  and  a  6  per  cent,  dividend  on  the  West  Chicago  stock, 
and  was  expressly  agreed  to  be  paid.  In  addition  to  other 
obligations,  the  Traction  Company  further  assumed  and 
agreed  to  pay  or  renew  all  notes,  bonds  or  mortgages  of  the 
railroad  company  and  the  accruing  interest  thereon,  and  cov- 
enanted, for  the  purpose  of  securing  the  payment  of  the  rent 
and  the  performance  of  the  other  obligations,  to  deposit  with 
the  Illinois  Trust  &  Savings  Bank  such  amount  as  might  be 
determined  by  the  tripartite  agreement;  the  agreement  fixed 
this  amount  at  $10,000,000  in  cash  or  securities.  Under  the 
amended  lease  the  Traction  Company  agreed  to  pay  all  inter- 
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est  and  other  charges  upon  the  mortgage,  bonds  and  other  in- 
debtedness of  the  railroad  company  and  all  interest  and  sink- 
ing fund  payments  maturing  upon  the  mortgage  bonds  or 
other  obligations  that  might  be  issued  for  reconstruction  and 
extension.    As  rental,  however,  it  agreed  to  pay  quarterly 
the  entire  net  earnings  from  the  operation  of  the  demised 
road,  provided  this  did  not  exceed  a  sum  equivalent  to  an  an- 
nual dividend  of  12  per  cent,  and  6  per  cent,  respectivdy 
to  the  lessor  companies,  and  any  accumulated  rentals.     If  the 
net  earnings  for  any  quarter-year  should  be  less  than  this 
amount,  an  amount  equal  to  the  difference  should  be  paid  by 
the  Traction  Company  as  additional  rental  out  of  its  net  earn- 
ings from  all  its  other  railways  after  payment  of  rentals  and 
other  fixed  charges ;  but  as  a  similar  agreement  is  made  with 
both  roads  if  the  net  earnings  are  insufficient  to  satisfy  both 
obligations  then  they  shall  be  divided  in  proportion  to  the 
deficiencies ;  but  any  deficiency  remaining  shall  not,  except  as 
thereinafter  provided,  constitute  a  charge  against  the  Traction 
Company  or  the  subsequent  earnings  of  its  railways.     If  for 
any  quarter-year  the  earnings  shall  be  less  than  enough  to 
pay  a  minimimi  rental  equal  to  6  per  cent,  and  3  per  cent, 
annual  dividends,  respectively,  the  deficiency  shall  be  a  cumu- 
lative charge  against  th^  net  earnings  of  the  demised  prop- 
erty and  of  the  other  properties  of  the  Traction  Company, 
and  shall  be  paid  without  interest  out  of  the  first  surplus  of 
such  earnings  in  the  same  or  in  subsequent  years  remaining 
after  the  payment  of  current  rental  or  other  fixed  charges 
thereon  to  the  extent  and  as  long  as  there  shall  be  any  surplus 
earnings  and  before  any  dividends  shall  be  declared  on  the 
stock  of  the  Traction  Company. 

The  Traction  Company  guarantees  that  its  net  earnin.crs 
will  be  sufficient  to  pay  the  minimum  6  and  3  per  cent,  divi- 
dends respectively,  on  the  15th  day  of  October,  1908,  and  on 
each  subsequent  rent  day  and  it  expressly  agrees  to  pay  said 
fixed  minimum  rentals  quarterly.  The  term  **net  earnings*' 
with  reference  to  the  demised  property,  shall  include  all  in- 
come from  said  property  subject  to  the  deductions  specified. 
All  fares,  tolls,  profits,   use  and  benefit  from  the   demised 
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property  shall  be  included  in  determining  the  income  there- 
from ;  there  shall  be  deducted  from  the  gross  income  to  ascer- 
tain net  earnings  the  following  items:  All  amounts  which  the 
Traction  Company  must  pay  under  the  leases  of  1886  and 
1887 ;  interest  and  other  charges  on  the  bonds  of  the  railroad 
company;  such  proportion  of  any  deficiency  arising  from  the 
operation  or  control  of  existing  feeders  or  connecting  lines  as 
may  be  agreed  upon  between  the  two  railroad  companies  and 
the  Traction  Company;  interest  and  sinking  fund  payments 
on  mortgage  bonds  or  obligations  issued  for  reconstruction  or 
improvements  of  the  railways,  demised;  operating  expenses 
of  the  demised  property  including  repairs,  replacement  ex- 
penses and  expenditures  of  litigation.  The  costs  of  new 
equipment  and  expenditures  for  change  of  motive  power  or  its 
increase  however  shall  not  be  charged  as  operating  expenses, 
but  may  be  paid  from  the  proceeds  of  bonds,  and  interest  and 
other  charges  thereon  shall  be  taken  into  account  in  the  ascer- 
tainment of  the  net  earnings.  As  part  of  the  operating  ex- 
penses there  shall  be  included  such  proportion  of  the  general 
expenses  of  the  Traction  Company  as  the  gross  earnings  of 
the  demised  property  bear  to  the  gross  earnings  of  the  rail- 
ways owned,  leased  or.  operated  by  the  Traction  Company; 
a  reasonable  charge  for  depreciation  of  plant  and  equipment ; 
all  taxes  including  a  proportionate  part  of  any  taxes  assessed 
on  the  entire  system ;  all  amounts  paid  on  account  of  injuries 
to  persons  or  properties  by  the  operation  of  the  railways  de- 
mised. 

The  term  ''net  earnings"  as  used  with  reference  to  the  en- 
tire system  of  railways  shall  include  all  income  of  every  de- 
scription from  railways  owned,  leased  or  operated  by  the 
Traction  Company,  and  all  income  from  its  other  property, 
and  there  shall  be  deducted  from  the  gross  earnings  the  above 
items  and  also  corresponding  chaises  arising  in  the  operation 
of  the  other  railways  controlled  by  it,  together  with  interest 
on  its  bonds.  The  lessee  further  assumed  to  pay  all  indebt- 
edness of  the  lessors  then  existing,  or  that  might  thereafter 
be  created  at  the  lessee's  request.  It  further  agreed  to  pay 
on  October  15th,  1908,  and  each  year  thereafter,  $70,000  of 
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the  principal  of  the  present  indebtedness  of  the  lessors  exclu- 
sive of  that  represented  by  mortgage^  but  said  amount  is  to 
be  payable  only  out  of  the  net  earnings  of  the  Traction  Com- 
pany for  the  preceding  year;  any  deficiency  shall  not  consti- 
tute a  charge  upon  the  Traction  Company,  or  any  subsequent 
earnings.  No  dividend,  however,  shall  be  declared  or  paid  in 
any  year  on  the  stock  of  the  Traction  Company  until  this 
amount  is  provided  for. 

Fifth.  The  new  lease  contains  this  specific  clause  not  in  the 
old — ^that  in  case  of  default  in  the  payment  of  the  cash  rentals 
agreed  to  be  paid  by  the  Traction  Company,  or  in  case  of  any 
other  default,  and  if  any  such  default  continue  for  five 
months,  then  the  term  demised  shall  expire,  cease  and  de- 
termine, and  the  lessor  shall  have  the  right  to  enter  upon  and 
take  possession  of  thje  demised  property,  and  tiiereafter 
operate  and  control  the  same  and  apply  the  net  proceeds  to 
the  payment  of  arrears  or  of  accruing  obligations,  and  when 
all  items  are  fully  paid,  it  shall  restore  possession  of  the  de- 
mised premises  to  the  lessee.  It  shall  also  have  the  right,  if 
such  default  shall  have  continued  for  the  specified  period, 

4 

to  sell  the  lease  and  all  the  rights  of  the  lessee  at  public  auc- 
tion, and  apply  the  proceeds  to  the  satisfaction  of  all  arrears 
of  rent. 

Sixth.  The  new  lease  further  provided  that  as  the  amend- 
ment was  to  take  effect  as  of  September  1st,  1903,  whereas 
the  next  quarterly  rental  would  not  be  payable  until  Janu- 
ary 15,  1904,  there  should  J)e  paid  on  October  15,  1903,  a  cer- 
tain sum  equivalent  to  a  continuation  of  the  former  rental, 
such  payment  to  be  generally  on  account  of  the  rent  to  accrue 
under  the  amended  lease.  Except  as  amended,  the  old  leases 
were  expressly  confirmed. 

On  the  filing  of  this  answer  the  motion  of  complainants  for 
a  preliminary  injunction  came  on  for  hearing.  Affidavits 
were  filed  by  both  parties  and  oral  testimony  was  submitted. 
The  motion  was  argued  orally  at  great  length,  and  supple- 
mental briefs  were  submitted.  Pending  the  decision-  of  the 
court  it  was  stipulated  that  no  action  should  be  taken  by  the 
defendants  under  the  amended  leases. 
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Magk^  J. : — 

At  the  threshold  we  are  met  with  the  objection  that  this 
court  has  no  jurisdiction  in  the  premises;  that  all  matters  as 
well  as  the  entire  property  involved  in  this  litigation  is  sub- 
ject to  the  prior  jurisdiction  of  the  Federal  court  in  the  cred- 
itor bills  there  pending;  that  comity  bids  this  court  to  dismiss 
the  bill  and  to  remit  the  parties  to  the  Federal  court  for  an 
adjudication  of  their  rights. 

In  opposition  to  this  plea,  it  is  ui^ed  that  the  circuit  court 
of  appeals  has  expressly  held  that  this  court  has  jurisdiction 
and  in  support  thereof  reference  is  made  to  the  decision  of 

•  

that  court,  reversing  the  order  of  Judge  Grosscup  which  re- 
strained the  complainants  herein  from  prosecuting  their  suit.^ 

That  the  circuit  court  of  appeals  believed  this  court  had 
jurisdiction  is  apparent  from  the  following  language  in  the 
,  opinion  rendered  by  Judge  Jenkins: 

**We  are  unable  to  perceive  that  the  prosecution  in  the 
state  court  of  the  suit  enjoined  by  the  decree  appealed  from, 
does  in  any  way  interfere  with  the  possession  of  the  res,  by 
the  receivers  or  encroaches  upon  any  rightful  jurisdiction  un- 
der this  creditors'  bill." 

I  agree  however  with  the  argument  of  defendant's  counsel 
that  this  decision  is  not  conclusive  of  the  question.  The  sole 
issue  before  the  Federal  court  was  whether  the  power  to  en- 
join an  action  in  the  state  court,  restricted  as  it  is  both  by 
federal  statute  and  by  the  comity  that  prevails  between  the 
Federal  and  state  courts,  had  been  rightly  exercised  or  not, 
whereas  the  question  here  in  issue  is  whether  the  Federal  court 
has  acquired  such  prior  and  exclusive  jurisdiction  over  the 
subject-matter  that  a  state  court  must  or  should  refrain  from 
acting. 

The  views  of  the  circuit  court  of  appeals  are  however  very 
persuasive  and  reinforce  the  conclusion  to  which  I  have  ar- 
rived that  though  the  full  measure  of  relief  prayed  for  could 
not  be  granted  by  this  court,  nevertheless  this  court  has  full 
and  complete  jurisdiction  to  determine  the  rights  of  complain- 

1  See  Guaranty  Trust  Co,  v.  North  Chicago  Street  Railtoay  Co.,  130 
Fed.  801.    Certiorari  denied,  194  U.  S.  638.— Ed« 
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ants  as  stockholders  in  relation  to  the  corporation  itself  and 
to  the  other  stockholders. 

The  litigation  in  the  Federal  court  is  in  no  respect  in  the 
nature  of  winding  up  proceedings;  the  suits  are  mere  cred- 
itors' bills  for  the  enforcement  of  unpaid  judgments  and  other 
debts.  The  entire  property  and  property  rights  of  each  de- 
fendant corporation  are  in  the  custody  and  control  of  the 
Federal  court  for  administration  and  if  necessary,  sale,  and 
the  stockholders'  interests  in  those  assets,  being  dependent  on 
the  rights  of  the  corporation  itself,  is  necessarily  within  the 
jurisdiction  of  that  court. 

But  such  control  and  jurisdiction,  for  the  sole  purpose  of 
paying  the  debts  of  the  corporation,  does  not  subject  either 
the  corporation  or  the  stockholders  to  the  exclusive  jurisdic- 
tion of  that  court  in  their  relations  inter  sese  or  oust  this  court 
of  jurisdiction  to  determine  whether  or  not  the  alleged  direct- 
ors are  the  legal  directors  of  the  corporation,  whether  or  not 
certain  acts  alleged  to  have  been  done  by  the  corporation 
either  through  its  directors  or  stockholders,  are  the  legal  acts 
of  the  corporation,  binding  upon  all  stockholders. 

That  the  bill  prays  for  an  accounting  between  the  corpora- 
tions, that  is  to  say  a  determination  of  certain  liabilities  and 
assets  of  each  corporation — one  of  the  specific  objects  of  the 
creditor's  bill  and  as  to  which  prior  and  exclusive  jurisdiction 
is  vested  in  the  Federal  court — does  not  deprive  this  court  of 
jurisdiction  to  determine  other  and  vital  matters  as  to  which 
relief  is  sought. 

More  serious,  perhaps,  than  the  objection  of  lack  of  juris- 
diction over  the  subject  matter,  is  the  objection  of  lack  of 
necessary  parties  for  a  full  hearing.  It  is  strongly  urged 
that  this  court  cannot  proceed  to  hear  and  decide  any  ques- 
tion here  involved,  in  the  absence  of  the  receivers  of  the  sev- 
eral corporations;  that  none  of  the  receivers  are  parties  de- 
fendants or  can  be  made  such,  without  leave  of  the  Federal 
court,  and  that  for  want  of  necessary  parties,  the  bill  must 
be  dismissed. 

That  all  of  the  property  rights  of  the  corporations  are 
vested  in  the  receivers  must  be  conceded ;  it  follows  from  this. 
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that  the  court  could  not,  unless  the  receivers  be  made  parties 
to  the  litigation,  determine  any  matters  affecting  these  prop- 
erty rights,  that  would  be  binding  on  them ;  and  it  would  fol- 
low, ordinarily,  that  unless  the  court  could  bring  within  the 
binding  effect  of  its  decree  all  parties  having  an  interest  in 
the  subject-matter,  it  will  refrain  from  acting.  But  there  is 
no  imperative  rule,  absolutely  prohibiting  a  court  of  equity 
from  adjudicating  the  rights  of  those  litigants  who  are  before 
it,  even  though  such  adjudication  may  affect  others  without 
being  res  adjudicaia  as  to  them.  Irrespective  however  of  this, 
and  conceding  that  the  court  should  not  or  could  not  adjudi- 
cate upon  matters  in  Which  the  receivers  as  such  have  a  direct 
interest,  it  does  npt  follow,  in  this  case,  that  the  bill  should 
be  dismissed;  the  same  answer  may  be  made  to  this  objection 
as  is  made  to  the  point  that  the  Federal  court  has  exclusive 
jurisdiction,  namely,  that  there  are  matters  properly  pre- 
sented for  adjudication  as  to  which  the  receivers  are  not  neces- 
sary parties. 

The  receivers  are  not  stockholders  of  the  company;  they 
have  at  the  best  an  equitable  interest  in  some  stock;  their 
rights  are  fully  and  completely  represented  by  the  bank,  the 
legal  stockholder  and  trustee. 

Ordinarily  a  cestui  que  trust  is  not  a  necessary  party  to 
litigation  in  which  it  is  fully  represented  by  its  trustee.  Con- 
troversies as  to  voting  power  of  stock,  as  to  questions  of  ma- 
jority rule,  as  to  the  legality  of  the  election  of  and  the  extent 
of  the  power  of  directors,  are  not  ordinarily  within  the  ex- 
ceptions to  this  rule.  It  may  be,  of  course,  that  the  trustee 
does  not  truly  represent  the  cestui  que  trust  or  that  conflict- 
ing interests  of  several  cestuis  que  trustent  should  be  brought 
to  the  attention  of  the  court,  but  with  these,  the  other  stock- 
holders have  no  concern;  they  need  look  only  to  their  co- 
stockholders  of  record  in  litigation  affecting  the  internal  af- 
fairs of  the  corporation.  And  this  I  believe  to  be  true  even 
though  the  case  presents  a  question  such  as  arises  here,  in 
which  the  right  of  a  stockholder  of  record  to  vote  is  ques- 
tioned, not  because  of  any  lack  of  power  of  that  stockholder 
as  such  to  act  but  because  of  alleged  inability  of  the  cestui 
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que  trust  to  control  the  stock  or  voting  power.  The  ultimate 
question  for  decision,  nevertheless  is,  has  the  bank,  the  legal 
stockholder,  certain  rights ;  the  bank  itse]f  is  folly  capable  of 
defending  those  rights  on  its  behalf  as  well  as  on  behalf  of  its 
cestui  que  trust.  The  receivers,  therefore,  are  not  indispensa- 
ble parties  even  under  a  stricter  doctrine  of  necessary  parties 
than  has  been  adopted  either  by  the  Federal  or  many  state 
courts.  Moreover,  any  rights  that  they  may  have  acquired 
since  this  court  obtained  jurisdiction  by  the  filing  of  the  bill 
and  the  issuance  of  process,  and  with  full  knowledge  of  these 
proceedings,  would  not  prevent  this  court  from  acting  though 
the  receivers  are  not  made  parties.  The  additional  prayers 
of  the  supplemental  bill  are  aimed  at  undoing  that,  which  the 
original  bill  sought  to  prevent  and  it  would  be  the  duty  of  this 
court  to  annul  any  act,  the  doing  of  which  should  and  would 
have  been  enjoined,  but  for  the  intervening  injunction  of  the 
Federal  court,  if  the  rights  acquired  thereunder  were  obtained 
with  knowledge  of  the  pendency  of  this  suit. 

This  leads  then  to  a  consideration  of  the  merits  of  the  case 
on  the  pleadings,  affidavits  and  testimony  heard  so  far  at  least 
as  may  be  necessary  in  order  to  determine  whether  a  prelim- 
inary injunction  should  be  granted. 

There  is  little  controversy  on  the  facts.  In  the  opinion  of 
the  court,  the  charges  of  fraud  or  wilful  wrongdoing  by  the 
protective  committee  or  by  those  representing  the  Traction 
Company  in  their  dealings  with  the  members  of  the  protective 
committee  or  with  the  stockholders  of  the  underlying  com- 
panies are  not  sustained. 

It  may  be  that  the  action  taken  in  amending  the  leases  and 
tripartite  agreement  was  unwise  from  a  business  standpoint; 
it  may  be  that  subsequent  developments  have  thrown  new 
light  on  the  situation  and  that  some  who  once  approved  would 
now  join  hands  with  those  seeking  to  annul.  On  these  points, 
the  court  expresses  no  opinion  and  wishes  to  be  understood 
as  not  intimating  any  opinion  whatsoever,  firstly,  because  on 
a  business  proposition,  the  judgment  of  able  business  men  fi- 
nancially interested  who,  as  the  court  views  the  evidence,^are 
absolutely  free  from  the  slightest  personal  or  material  inter- 
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est  in  the  opposite  side  of  the  question,  is  of  greater  value  than 
that  of  the  court,  and  secondly,  because,  in  the  absence  of 
fraud,  or  mistake,  and  merely  because  of  a  difference  of  opin- 
ion on  the  wisdom  of  a  business  act,  the  court  could  not  undo 
that  which  has  been  done. 

It  cannot  be  denied  that  the  Traction  Company  displayed 
the  utmost  care  in  guarding  its  own  intererts  when  it  care- 
fully refrained  from  permitting  a  new  board  of  directors  of 
the  underlying  companies  to  be  elected  until  it  knew  just  ex- 
actly what  kind  of  amendments  and  modifications  would  be 
adopted  and  recommended  by  them;  and  it  may  be  that  the 
protective  committee  should  have  insisted  on  the  election  of 
the  new  directors  irrespective  of  the  pending  controversies. 
If  such  a  demand  had  been  conceded,  it  may  be  that  modifica- 
tions more  favorable  to  the  underlying  companies  would  have 
been  secured.  But  the  failure  so  to  insist,  particularly  in  view 
of  the  probable  refusal  of  the  Traction  Company  to  grant  the 
demand,  cannot  be  said  to  be  such  dereliction  of  duty  or  fraud 
as  to  lend  the  weight  to  the  chaise  that  the  protective  com- 
mittee was  Tinder  the  domination  of  the  Traction  Company. 
Nor  is  the  fact,  expressly  stated  to  the  stockholders  in  the  cir- 
cular letter,  that  counsel  for  the  protective  committee  would 
be  paid  by  the  Traction  Company  and  that  the  committee 
itself  would  be  similarly  reimbursed  for  the  expenses  incurred 
by  it,  even  though  it  be  coupled  with  the  further  fact,  not 
stated  to  the  stockholders,  that  Mr.  Robbins  had  accepted  the 
retainer  without  a  fee  and  with  the  express  statement  by 
those  employing  him  that  they  did  not  know  when  or  how  his 
services  would  be  compensated  for,  sufficient  to  chaise  the 
committee  or  their  counsel  with  wrong-doing  or  neglectful 
disregard  of  those  interests  which  alone  they  purported  to  rep- 
resent. It  may  be  that  the  committee  did  become  legally  in- 
debted to  Mr.  Bobbins  but  if  not,  it  may  be  that  he  had  such 
confidence  in  the  outcome,  because  of  the  apparent  absolute 
necessity  of  an  adjustment  of  the  differences  between  the 
Traction  and  the  underlying  companies  in  order  that  they 
might  present  a  united  front  in  their  joint  controversy  with 
the  city,  that  he  was  satisfied  to  take  chances  on  getting  hia: 
fees. 
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No  opportunity  for  criticism  would  have  been  afforded  if 
the  members  of  the  committee,  having  and  representing  large 
interests  had  paid  counsel  fees  and  expenses  on  behalf  of  all 
the  stockholders  whom  they  represented  or  if  they,  at  least, 
had  guaranteed  these  payments,  irrespective. of  the  success  or 
failure  of  the  efforts  at  adjustment. 

Nevertheless  the  court  is  clearly  of  the  opinion  that  the  acts 
of  neither  the  counsel  nor  the  committee  were  influenced  by 
the  omission  to  take  such  steps  as  the  exercise  of  the  highest 
degree  of  prudence  would  perhaps  have  demanded. 

Irrespective  however  of  the  charges  of  fraud,  complainants 
contend  that  the  execution  of  the  new  document  should  have 
been  enjoined  and  that  they  should  now  be  declared  null  and 
void  as  illegal  and  tiltra  vires. 

No  citation  of  authority  is  required  for  the  well  established 
proposition  that  a  public  service  corporation  is  without  power 
to  grant,  by  way  of  lease,  all  of  its  property,  thereby  disabling 
it  from  personally  performing  its  duties  to  the  public.  The 
state  may  certainly  object  to  such  a  lease  and  any  stockholder 
who  is  not  otherwise  equitably  estopped  may  prevent  the  con- 
summation of  such  an  illegal  act. 

On  the  other  hand  it  is  equally  clear  that  if  the  public  pol- 
icy or  statutory  law  of  the  state  permits  such  a  corporation 
to  execute  such  a  lease,  neither  a  stockholder  nor  the  state  can 
object  oh  the  ground  that  the  act  is  illegal. 

It  may,  however,  notwithstanding  such  statute,  be  ultra 
vires.  The  charter  granted  to  a  corporation  in  a  state  having 
such  a  statute  might  expressly  provide  that  the  property  shall 
not  be  leased.  Under  such  circumstances,  though  the  cor- 
poration would  be  lenrally  empowered  to  execute  a  lease  so  far 
as  the  state  is  concerned,  in  other  words  though  the  act  would 
not  be  illegal  or  ultra  vires  in  the  strict  sense,  nevertheless 
as  the  act  would  be  a  breach  of  the  compact  between  the  share- 
holders, any  shareholder  could  object  and  enjoin  the  trans- 
action. But  as  the  right  so  to  object  is  personal  to  the  stock- 
holder, he  may,  by  his  acquiescence,  estop  himself  and  his  suc- 
cessors in  title  from  thereafter  objecting,  and  though  the  pur- 
poses for  which  a  corporation  is  chartered  can  be  changed  only 
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in  the  manner  fixed  by  statute,  yet  such  an  estoppel  arising 
against  each  stockholder,  effectuates  a  virtual  change  in  the 
purposes  of  the  corporation.  To  this  extent  the  distinction 
sought  to  be  pnade  by  complainants  between  the  powers  of  a 
corporation  and  the  object  and  purposes  for  which  it  is 
formed,  is  good.  Though  legally  capable  of  doing  certain 
things  so  far  as  the  state  is  concerned,  the  corporation  may  be 
enjoined  from  exercising  the  power,  if  such  action  would  be 
contrary  to  its  declared  objects. 

The  corporation  is  not  merely  a  creature  of  the  state  limited 
in  its  powers  to  those  conferred  upon  it  by  express  terms  or 
reasonable  implication  therefrom ;  it  is  also  the  creation  of  the 
stockholders— created  by  them  for  certain  definite  purposes, 
to  the  prosecution  of  which  each  has  contributed  a  definite 
amount  of  money.  Unless  the  agreement — including  therein 
the  law  under  which  the  eharter  is  granted — otherwise  pro- 
vides, unanimous  consent  of  the  stockholders  is  required  for  a 
fundamental  deviation  from  these  agreed  purposes  or  for  a 
change  in  the  relative  rights  of  the  shareholders.  And  even 
though  the  charter  itself  provides  that  the  capital  stock  may 
be  increased  and  subsequently  provides  that  all  the  powers 
of  the  corporation  are  conferred  on  the  board  of  directors,  it 
is  held  that  only  the  ordinary  powers  are  there  referred  to 
and  that  the  power  to  increase  the  capital  stock  and  thus  pos- 
sibly alter  the  relative  interests  of  the  stockholders  is  so  funda- 
mental a  change  as  to  require  unanimous  consent.  Railway 
Co,  V,  Allerton,  18  Wall.  233. 

The  increase  in  that  case  without  such  consent  would  not 
have  been  an  act  ultra  vires,  in  the  strict  sense ;  the  corpora- 
tion had  the  power — the  exercise  of  it  however  would  have 
been  a  violation  of  the  rights  of  each  non-assenting  stock- 
holder. 

Assuming  now  that  the  underlying  companies  had  the  power 
under  the  law  of  1855  to  grant,  and  the  Traction  Company 
to  accept  this  lease,  can  it  be  said  that  the  execution  of  such 
a  lease  was  within  the  corporate  purposes  for  which  the  under- 
lying companies  were  formed.  The  charter  does  not  expressly 
provide  that  a  lease  shall  not  be  made.    Tl^e  incorporators 
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must  be  assumed  to  have  known  that  the  £rt;ate  had  waived  a^y 
objection  that  it  might  have  had  and  had  ^spressly  oonferred 
this  power  on  any  railroad  thereafter  formed. 

That  these  corporations  were  formed  under  lie  general  in- 
corporation act  which  is  silent  as  to  the  power  to  lease  is 
cjearly  immaterial.  In  view  of  the  express  grant  in  the  act 
of  1855,  it  cannot  be  held  that  the  denial  of  a  power  to  lease 
can  be  implied  from  the  language  of  the  act  of  1872. 

It  is  true  that  the  expressly  stated  object  of  the  corporation 
was  to  construct  and  maintain  a  street  railway.  It  is  also 
true  that  the  work  of  a  lessor  corporation  in  receiving  a  fixed 
rental  and  dividing  it  as  a  dividend,  is  totally  different  from 
that  of  an  operating  company.  It  may  be  conceded,  too,  that 
unless'  the  company  were  expressly  empowered  to  lease,  even 
a  manufacturing  corporation,  according  to  some  of  the  au- 
thorities, could  not,  by  the  mere  net  of  its  directors  or  even 
without  unanimous  consent,  (Thange  its  character  from  an  oper- 
ating to  a  leasing  company. 

Nevertheless,  as  these  companies  had,  on  the  above  assump- 
tion the  necessary  power  to  lease,  their  act  could  not  be  illegal 
or  ultra  vires  in  the  strict  sense. 

Whether  the  change  was  so  fundamental  a  character  as  to 
.  come  within  the  principle  of  the  Allerton  case,  is  a  question 
involving  a  conflict  in  the  authorities.  The  reasoning  in  the 
Beveridge  case,  112  N.  Y.  1,  followed,  since  the  ai^:uments 
were  made  herein,  in  the  case  of  Wormser  v.  Metropolitan 
St.  R,  It,  98  App.  Div.  29,  Van  Brunt,  P.  J.,  concurring, 
and  holding  that  this  is  an  ordinary  power  vested  in  the  board 
of  directors  is  very  persuasive,  notwithstanding  the  extremely 
able  decision  of  Van  Brunt,  J.,  in  Metrop.  EL  R.  R.  Co.  v. 
Manhattan  Elev,  R.  R.,  11  Daly,  373,  to  the  contrary. 

When  the  court  in  the  Allerton  case  added  the  dictum  that 
"changes  in  the  purpose  and  object  of  an  association  are  nec- 
essarily fundamental,''  **Mr.  J.  Bradley  e\ndently  had  in 
mind  a  change  in  the  character  of  the  business  like  a  change 
from  transportation  to  manufacturing.''  Louisville  Tr.  Co, 
V,  L,  N,  A.  &  C.  R.  Co.,  75  Fed  433,  448.  See  Taft,  J.,  dis- 
tinguishing the  Allerton  case. 
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It  is,  however,  unneeessaiy  to  decide  whether  or  not  the 
board  of  directors  or  even  a  majoritj^  of  the  stockholders 
could  have  made  the  original  lease.  At  least  for  the  purposes 
of  this  case  we  must  assume  that  they  were  valid  inasmuch 
as  they  are  not  attacked  by  the  complainants,  and  as  the  com- 
plainants  pray  in  their  supplemental  bill  that  it  be  decreed 
as  to  them  that  the  original  leases  and  agreement  are  in  full 
force  and  effect.  Moreover,  as  every  stockholder  has  acqui- 
esced therein,  and  as,  on  the  assumption  made  as  to  the  effect 
of  the  act  of  1855,  the  original  leases  are  not  ultra  vires  in 
the  strict  sense,  such  assent,  together  with  lapse  of  time,  ere- 
ates  a  valid  estoppel. 

Assuming,  however,  that  the  original  lease  was  a  funda* 
mental  change  requiring  this  unanimous  consent  to  make  it 
valid,  is  the  new  lease  of  the  same  character  f  If  the  original 
lease  had  been  strictly  ultra  vires  and  illegal,  incapable  of 
ratification  and  as  to  which  no  estoppel  could  arise,  even  by 
direct 'assent  thereto,  it  might  well  be  contended  that  the  new 
instrument  could  not  be  properly  called  an  amended  lease,, 
and  that  whether  amended  or  original,  it  virtually  changed 
the  purposes  of  the  corporation.  If  the  original  lease,  how- 
ever, was  not  illegal  or  strictly  ultra  vires,  then  the  compcuiy 
had  by  unanimous  consent  of  the  stockholders  and  with  the 
express  permission  of  the  state,  become  a  mere  leasing  cor* 
poration.  What  the  stockholders  had  acquiesced  in  moreover 
was  not,  merely,  that  a  certain  lease  with  certain  terms  should 
be  made,  and  that  thereafter  no  other  lease  should  be  made 
without  a  like  unanimous  consent;  they  had  necessarily  also 
consented  that  the  fundamental  character  of  the  corporation 
should  likewise  be  changed  from  that  of  an  operating  to  a 
mere  leasing  company.  This  consent  by  virtue  of  the  unan- 
imity operated  not  merely  as  an  ^estoppel  against  such  ccm- 
senting  stockholder;  if  it  were  only  this,  the  argument  that 
the  sbardMMer  was  thereby  estopped  from  objecting  to  that 
particular  lease  but  not  to  any  other  would  be  good.  It 
operated  as  a  contract  binding  on  all  and  working  a  diange 
in  the  corporate  purposes.  When  it  was  proposed  to  enter 
into  a  new  or  amended  lease,  the  contemplated  act  was  nO" 
28 
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longer  a  fundamental  change  requiring  unanimous  consent, 
it  was  an  important  transaction,  it  seriously  affected  the  in- 
terests of  the  stockholders,  but  it  was  only  an  important  not  a 
fundamental  change  of  the  company's  business.  It  was  such 
a  change  as  a  board  of  directors  usually  refrains  from  making 
without  the  sanction  of  the  majority  of  the  stockholders;  and 
in  this  case,  it  was  expressly  conditioned  upon  such  consent 

The  board  of  directors  is  merely  the  agent  of  the  stock- 
holders; it  has  only  such  powers  as  are  confered  upon  it  by 
the  action  of  the  majority  of  the  stockholders,  unless  it  be 
otherwise  provided  by  statute.  In  this  state,  it  is  specifically 
provided  that  the  corporate  powers  shall  be  exercised  by  the 
board  of  directors.  Notwithstanding  such  a  provision  it  is 
held,  in  some  states,  that  this  has  reference  only  to  ordinary 
corporate  powers;  that  important  matters  must  be  referred 
back  to  the  principal,  the  general  body  of  stockholders. 

In  Dickinson  v.  Consol.  Traction  Co,,  114  Fed.  232,  it  is 
said  by  Gray,  J,: 

"The  objection  most  seriously  and  strenuously  urged  is, 
that  although  express  power  may  be  given  to  a  corporation  to 
lease,  that  power  cannot  in  the  absence  of  express  legislative 
authority  to  the  contrary,  be  exercised  without  the  assent  of 
all  the  stockholders.  It  is  argued  with  some  plausibility  that 
without  express  legislative  authority,  a  corporation  could  not 
make  a  lease  of  its  property  and  franchises  even  with  the  as- 
sent of  all  its  stockholders,  and  that  express  legislative  author- 
ity to  make  a  lease  is  only  a  conferring  of  a  power,  not  existent 
without  such  legislative  grant,  upon  the  whole  body  of  stock- 
holders. Many  cases  have  been  cited  in  th^  brief  and  in  the 
argument  to  support  these  propositions.  The  distinction,  how- 
ever, between  these  cases  and  the  one  at  bar,  is  that  the  former 
concern  grants  of  legislative  power  to  lease  to  corporations 
already  in  existence  and  whose  stockholders  have  subscribed 
under  the  conditions  of  the  original  charter  by  which  no  such 
power  was  given.  The  implied  contract  between  the  stock- 
holders inter  sese  in  such  cases,  is  as  already  stated  that  no 
such  additional  power  so  radical  in  its  nature,  though  con- 
ferred by  legislative  authority,  shall  be  capable  of  being  exer- 
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cised  without  the  assent  of  all  the  stockholders.  In  the  case 
before  us,  however,  the  power  to  lease  was  conferred  by  the 
act  under  which  both  corporations  were  formed.  •  •  • 
The  power  to  lease  having  been  so  given  without  prescribing 
any  mode  in  which  it  was  to  be  exercised,  it  must  be  classed 
with  the  general  powers  conferred  by  a  charter  which  are  to 
be  exercised  by  the  majority  of  corporators  of  stockholders." 
See,  too,  Baldwin,  Railroad  Law,  455. 

In  the  Beveridge  case,  on  the  other  hand,  it  is  held  that 
the  right  so  to  lease  is  within  the  powers  conferred  on  the 
board  of  directors. 

Despite  the  fact  that  directors  conditioned  the  lease  upon 
the  assent  of  the  majority  of  the  stockholders,  it  may  be  im- 
portant to  determine  whether  such  assent  would  otherwise 
have  been  necessary,  because,  if  the  board  of  directors,  acting 
alone,  had  had  the  power,  then  the  question  of  the  true  mean- 
ing of  the  expression  **a  majority  of  the  stockholders,"  whose 
ratification  was  made  on  condition  precedent  to  the  execution 
of  the  lease,  depends  solely  upon  the  intention  of  the  board 
of  directors; — that  is  to  say,  if  they  needed  no  sanction  but 
voluntarily  made  their  act  conditional  upon  ratification  by 
certain  parties,  described  by  them  as  **a  majority  of  the  stock- 
holders," in  a  conflict  as  to  the  interpretation  of  this  expres- 
sion, the  intention  of  the  board  of  directors,  if  discoverable, 
will  govern,  even  though  the  expression  would  ordinarily  have 
a  different  meaning.  On  the  other  hand,  if  action  by  a  ma- 
jority of  stockholders  is  required  by  law,  it  must  be  ascer- 
tained what  the  law  intends  by  a  majority  and  in  determining 
this,  the  intention  of  the  board  of  directors  is  entirely  im- 
material. 

Moreover  if  it  be  held  that  the  board  of  directors  alone 
have  this  power,  the  question  raised  by  the  complainant  as 
to  the  legality  of  the  election  of  the  new  directors  becomes 
important. 

Complainants  contend  that  all  vacancies  in  the  board  of 
directors  must  be  filled  by  the  stockholders.  Const.  Art  XI, 
s.  3 ;  R.  S.  ch.  32,  s.  3. 

The  language  of  the  constitution  and  the  statute  is  ''that 
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in  all  elections  for  directors"  every  stockholder  diall  have 
the  right  of  cumulative  voting,  and  that  ^'such  directors  shall 
not  be  elected  in  any  other  manner."  The  statute  also  pro- 
vides for  a  classification  of  directors  so  as  to  permit  of  Sec- 
tions for  three  years  and  concludes  ''all  other  vacancies  to  be 
filled  in  accordance  with  by-laws."  Complainants  urge  that 
liie  word  ''other"  means  "other  than  directors."  Defend- 
ants say  that  it  means  "vacancies,  including  that  of  directors, 
other  than  by  expiration  of  term  of  ofKee,"  and  fliat  both  con- 
stitution and  statute  refer  only  to  the  regular  annual  elec- 
tions and  not  to  the  temporary  appointments  for  unexpired 
terms. 

The  universal  practice  in  Illinois  for  at  least  35  years  is 
in  accordance  with  defendants'  views.  While  not  oonclusive 
of  the  question,  nevertheless  this  fact  is  entitled  to  great  weight 
in  arriving  at  a  correct  interpretation.  This  court  is  not 
disposed  to  overthrow  a  practice  so  long  established,  especially 
in  view  of  the  fact  that  the  clear  purpose  of  the  oonstitutional 
provision  was  to  provide  for  minority  representation — not 
otherwise  to  regulate  the  election  of  directors.  This  end 
would  be  even  less  attainable  if  stockholders  rather  than  the 
directors  are  to  fill  each  single  vacancy  as  it  arises.  The  court 
therefore  holds  that  the  de  facto  directors  are  also  directors 
de  jure. 

The  changes  in  the  lease  were  important;  they  did  not, 
however,  fundamentally  change  the  business  or  purposes  of 
the  corporation  as  they  then  were  established.  "Whatever 
may  be  the  right  of  the  stockholders  on  an  original  lease,  the 
board  of  directors  must  be  held  to  have  authority  in  Illinois 
to  make  the  changes  here  in  question.  The  most  important 
of  these,  the  only  ones  in  fact  that  can  be  deemed  of  great 
importance  to  the  stockholders  of  the  underlying  companies 
were  the  waiver  of  the  right  of  forfeiture  for  alleged  defaults 
and  the  decrease  in  the  rental  to  be  paid. 

What,  then,  did  the  board  of  directors  mean  when  tbey 
required  that  the  lease  delivered  in  escrow  should  be  turned 
over  to  the  lessee  "in  case  and  when  the  same  shall  be  ap- 
proved by  a  majority  of  the  stockholders  of  this  company," 
and  that  a  special  meeting  of  the  stockholders  should  be 
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called  **for  the  purpose  of  considering  and  voting  upon  the 
question  for  approving  the  action  of  the  board  of  directors/* 
etc. 

Does  this  require  a  majority  of  the  stock  of  the  company 
or  a  majority  of  the  stock  voted  or  represented  at  the^meet- 
ing;  and  if  the  stock  of  the  company,  does  it  include  such 
stock  as  is  outstanding  but  which,  because  of  an  illegal  hold- 
ing or  for  some  other  reason,  cannot  legally  be  voted? 

The  board  of  directors  knew  that  a  part  of  the  stock  was 
held  in  ttxist  by  the  bank  under  the  tripartite  agreement;  they 
knew  that  there  would  be  some  question  as  to  the  legal  power 
to  vote  this  stock;  they  knew  that  excluding  this  stock  from 
voting,  but  including  it  in  the  total  stock ;  they  did  not  at  the 
time  control  a  majority  of  the  stock.  In  the  reccwnmendations 
for  modifications  of  the  lease  adopted  by  them  as  a  solution 
of  the  difficulties,  they  say: 

**6th.  The  modifications  when  made  shall  not  go  into  effect 
against  the  objections  of  a  majority  in  interest  of  the  stock- 
holders," and  in  the  circular  letter  to  the  stockholders,  dated 
July  25,  1903,  they  say,  referring  to  the  advantages  of  the 
changes,  "2nd.  It  will  not  be  possible  any  longer  for  the 
lease  to  be  modified  by  a  directory  elected  by  a  bare  majority 
of  your  stock  including  'the  bank  stock;'  it  will  require  the 
sanction  of  five-eighths  of  the  entire  stock ;  that  is,  a  majority 
of  the  stock  excluding  these  32,000  shares." 

If  the  language  of  the  resolution  is  to  be  interpreted  ac- 
cording to  the  intentions  of  its  framers,  then  clearly  in  the 
light  of  these  contemporaneous  documents  it  must  be  held 
that  the  only  sanction  required  was  that  of  the  holders  of  a 
majority  of  the  stock,  including  the  bank  holdings,  irrespect- 
ive of  whether  the  latter  could  legally  be  cast  or  not — i:  e., 
imless  a  majority  or,  at  any  rate,  one-half  of  the  stock  either 
did  not  vote  or  voted  against  the  changes,  they  should  become 
effective.  This  condition  was  complied  with.  Counting  thci 
bank  stock,  a  majority  favored  the  change.  Excluding  it,  a 
majority  of  the  other  shares  favored  the  change.  In  any 
event,  not  a  majority  of  the  total  issue,  including  all  not  vot- 
ing with  the  opponents  of  the  resolution,  disapproved  of  it. 

If,  however,  the  court  be  wrong  in  considering  these  other 
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documents,  and  if  only  the  usnal  and  customary  meaning  of 
the  language  of  the  resolution  is  to  be  sought,  or  if  the  court 
be  wrong  in  holding  that  the  directors  would  have  had  the 
right  to  adopt  the  new  leases  without  consulting  the  stock- 
holders, and  if  it  be  the  law  that  the  sanction  of  the  holders 
of  a  majority  of  the  shares  is  essential,  it  then  becomes  neces- 
sary to  consider  whether  that  sanction  has  been  given. 

Complainants  contend  that  one  Illinois  corporation  cannot 
own  stock  in  another  Illinois  corporation  except  under  certain 
exceptional  circumstances,  not  necessary  to  be  here  consid- 
ered ;  that  such  holding  is  both  ultra  vires  because  of  lack  of 
charter  power  and  illegal  as  against  the  public  policy  of  the 
state;  that  though  the  legal  title  is  vested  in  the  bank  (whose 
corporate  power  to  hold  and  vote  stock,  the  beneficial  interest 
of  which  is  in  an  individual,  would  not  be  questioned),  never- 
theless the  equitable  title  is  in  one  or  both  traction  corpora- 
tions; that  such  equitable  control  is  equally  void  as  against 
public  policy  and  ultra  vires;  that  whilst  the  stock  is  outstand- 
ing and  would,  at  dissolution,  be  entitled  to  share  in  the  dis- 
tribution and  is  therefore  to  be  counted  as  a  part  of  the  capital 
stock  of  the  corporation,  nevertheless  the  voting  power  is  sus- 
pended during  the  pendency  of  the  illegal  and  ultra  vires 
holding;  that  notwithstanding  the  suspension  of  the  voting 
power,  at  least  the  clear  majority  of  all  outstanding  stock, 
counting  the  illegally  held  portion  to  ascertain  the  total  issue, 
but  not  counting  it  as  voting,  is  essential  to  the  validity  of 
the  new  lease. 

So  far  as  this  requirement  is  based  on  the  language  of  the 
resolution  as  requiring  perhaps  something  more  than  the  law 
would  otherwise  have  demanded,  the  answer  is  that  either  the 
specific  intention  of  the  directors  must  control  the  interpreta- 
tion of  the  language,  or  a  general  intention  to  require  that 
which  the  law  itself  demands  for  a  majority  whatever  that 
may  be,  must  be  attributed  to  them.  If  the  former,  then  as 
heretofore  stated,  a  majority  have  sanctioned  the  transaction. 

It  remains,  therefore,  to  inquire  what  the  true  meaning  of 
"majority"  is,  under  the  rule  that  the  assent  of  a  majority 
of  the  stock  is  needed.     The  authorities  conflict  as  to  whether. 
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at  a  regularly  called  meeting,  a  majority  of  the  shares  repre- 
sented, a  quorum  being  present,  is  empowered  to  bind  the  en- 
tire body.  If  it  be,  then  a  majority  has  sanctioned  the  new 
lease. 

If,  however,  it  be  the  law  that  a  majority  of  the  shares  rep- 
resented  is  not  sufficient  and  that  a  majority  of  the  entire  out- 
standing stock  is  required,  then  the  further  question  remains 
— shall  stock  incapable  of  being  legally  voted  be  counted  as 
part  of  the  outstanding  issue  for  the  purpose  of  determining 
what  is  a  majority?  Suppose  a  clear  majority  of  the  stock 
were  so  illegally  held;  it  would  follow  that  unless  this  were 
corrected,  no  business  could  ever  be  transacted,  no  election  of 
directors  ever  be  held  while  this  situation  lasted.  The  minor- 
ity instead  of  being  protected  would  be  rendered  powerless. 
It  follows  that  such  illegally  held  stock  is  not  to  be  counted ; 
that  a  majority  of  the  balance  of  the  stock  is  the  majority  that 
the  law  would  demand,  whenever  corporate  action  requires  this 
sanction.  And  a  similar  meaning  would  be  given  to  the  lan- 
guage of  the  resolution  here  in  question,  if  the  intention  that 
must  be  attributed  to  the  directors  is  to  control.  In  this  sense 
then,  too,  a  majority  of  the  stockholders  have  given  their  sanc- 
tion. 

If,  however,  a  clear  majority  of  all  stock  is  necessary,  then 
we  must  ascertain  whether  the  stock  deposited  with  the  bank 
may  be  legally  voted. 

The  public  policy  of  Illinois  clearly  forbids  the  acquisition 
by  one  corporation  of  a  majority  of  the  stock  of  another  cor- 
poration for  the  purpose  of  controlling  it.  This  much  is  es- 
tablished by  the  decisions  of  the  supreme  court. 

There  is  no  express  legislation  forbidding  or  permitting  the 
holding  of  a  minority  interest,  except  in  specific  cases.  For 
some  purposes,  as  in  payment  of  an  honest  debt,  such  acquisi- 
tion may  be  made  as  incidental  to  the  express  powers.  Or- 
dinarily a  corporation  is  not  in  business  for  the  purpose  of  in- 
vesting its  moneys,  but  for  the  purpose  of  employing  them 
in  its  normal  and  legitimate  enterprises.  The  purchase  of 
the  stock  of  another  corporation  for  investment  purposes  is 
therefore  generally  beyond  the  corporate  power.    It  may, 
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however,  in  the  due  course  of  buBiness  become  easeatial  to  in* 
yest  part  of  the  funds  as  in  this  veiy  case.  The  Traction 
Company  had  to  set  aside  ten  million  dollars  as  security  for 
its  obligation.  It  had  to  buy  securities  of  some  kind  for  this 
purpose.  Can  it  be  said  that  it  must  purchase  bonds;  that 
it  cannot  do  what  business  men  would  ordinarily  do  under 
like  circumstances ;  that  it  cannot  buy  stocks  of  the  lessor  com- 
pany as  long  as  those  stocks  do  not  enable  it  to  control  the 
company!  Clearly  tibe  mere  holding  of  stock  for  some  pur- 
poses is  not  necessarily  ultra  vires.  Whether  ultra  vires  or 
not,  depends  upon  the  purposes  of  the  acquisition.  Moreover 
that  which  at  one  time  is  not  ultra  vires  may  become  so.  One 
corporation  may  innocently  acquire  a  smaU  interest  in  another 
corporation  in  payment  of  a  debt,  and  may  thereafter  purchase 
an  additional  minority  interest  for  the  purpose  of  securing 
control.  It  cannot  be  doubted  that  the  entire  holding  would 
become  ultra  vires  and  illegal  in  Illinois  under  such  circum- 
stances. 

The  supreme  court  in  People  ex  reh  v.  Ch.  Oas  Tr.  Co.,  130 
111.  268,  284,  referring  to  insurance  corporations  which  may 
find  it  necessary  to  keep  funds  on  hand  for  the  payment  of 
losses,  says:  '*But  it  is  questionable  whether  even  these  can 
invest  their  surplus  funds  in  the  stocks  of  other  corporations 
without  special  legislative  authority." 

And  in  People  v.  Pullman  Car  Co.,  175  111.  125,  159,  they 
say:  "That  a  corporation  cannot  become  a  stockholder  in  an- 
other corporation  unless  power  to  do  so  is  specifically  granted 
in  its  charter  or  necessarily  implied  from  it." 

While  it  would  follow  from  these  decisions  that  ordinarily 
in  Illinois  one  corporation  cannot  acquire  even  a  minority 
interest  in  another  corporation,  yet  the  court  does  not  lay 
down  an  absolute  rule  to  this  effect  which  would  control  un- 
der the  circumstances  of  this  case. 

The  act  of  June,  1897,  as  amended  by  the  act  of  May  11, 
1903,  demonstrates,  however,  that  it  is  not  against  the  public 
policy  of  Illinois  for  one  street  railway  company  to  hold  stock 
in  another  street  railway  company  under  certain  circum-  ^ 
stances. 
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In  view  of  th^  legislative  declaration  and  in  the  absence 
of  an  expreas(  decision  to  the  contrary  in  this  state  and  the 
conflict  of  authority  in  other  states,  in  vi^w  of  the  necessity 
of  making  an  investment  as  ooUateral  security  for  the  lease, 
it  must  be  held  that  the  corpotration  had  the  implied  power  to 
invest  its  funds,  incident  to  the  express  power  of  acquiiing  a 
street  railroad  by  lease  and  that  the  investment  in  these  stocks, 
not  having  been  made  for  the  purpose  of  securing  control  and 
not  directly  tending  to  secure  such  control,  was  not  illegal  as 
against  the  public  policy  of  Illinois  or  ultra  vires  as  beyond 
the  corporate  power  of  the  Traction  Company. 

But  even  if  the  cestui  que  trust  oould  not  legally  hold  the 
stock,  it  would  not  follow  that  the  trustee,  the  stockholder  of 
record,  would,  because  of  this,  be  debarred  from  voting  it. 
The  court  adheres  to  the  opinion  heretofore  rendered  in  Dxin- 
bar  V.  Kellogg  Switchboard  Co.,^  that  the  corporation  and  the 
other  stockhi^ers  are  not  concerned  with  the  beneficial  own- 
ership in  determining  the  right  of  a  stockholder  of  record  to 
vote. 

In  view  of  what  has  been  said,  it  becomes  unnecessary  to  de- 
termine whetiiier  the  fact  that  the  equitable  rights  have  become 
vested  in  individuals,  the  receivers,  revived  the  alleged  sus- 
pended voting  powers;  or  whether  the  complainants  can  be 
heard  to  urge  these  objections. 

It  must  therefore  be  held  on  this  record  that  the  new  or 
amended  leases  and  agreement  have  been  validly  adopted  and 
are  in  full  force  and  effect  if  the  original  assumption  that 
-the  act  of  1855  (private  laws,  pp.  304,  305)  enabled  the  un- 
derlying companies  to  become  lessors  and  the  Traction  Com- 
pany to  become  lessee.  A  want  of  power  in  either  lessor  or 
lessee  would  render  the  transaction  nuU  and  void.  8t.  Louis 
B.  B,  Co.  V.  Terre  Emte  B.  B.,  145  U.  S.  393. 

The  act  of  1855,  entitled  "An  act  to  enable  railroad  com- 
panies to  enter  into  operative  eontracts  and  to  borrow 
money,''  provides  that  all  railroad  companies  incorporated 
or  organized  under  the  laws  of  this  state  shall  have  power  to 

^  »      -*>  ■—    ■■■■■■■■  ■  ■ -I  ■  -  ■   —   ■^—■■11  I  »  ■      _   ■  II    ■    ■      ■ I      ■      I  ■_  ■  ^  M  I 

iThis  ease  was  reyersed  by  the  supreme  court.  See  224  111.  9 
<Dec.  1»,  1M6).— Bi>. 
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make  such  contracts  and  arrangements  with  each  other  and 
with  railroad  corporations  of  other  states  for  leasing  or  run- 
ning their  roads  or  any  part  thereof. 

No  restriction  is  placed  on  the  length  of  term.  The  entire 
road  may  be  leased.  If  this  can  be  done,  there  can,  be  no  ob- 
jection to  a  lease  of  all  the  other  property  of  the  corporation 
even  though  its  character  changes  from  that  of  an  operating 
to  a  mere  leasing  company.  The  underlying  companies  could 
therefore  lawfully  execute  the  leases  as  lessors. 

In  Union  Traction  Co.  v.  City  of  Chicago,  199  HI.  484,  544, 
the  court  says,  '  *  The  act  of  1J855  has  reference  to  the  making 
of  contracts  and  arrangements  between  railroad  companies 
already  existing  and  in  operation,  for  the  leasing  or  running 
of  their  roads."  Attention  was  directed  to  this  sentence  in  a 
petition  for  rehearing  containing  a  number  of  points.  The 
petition  was  denied  and  the  opinion  remained  unmodified. 
The  statement,  however,  was  purely  incidental  as  was  also  the 
further  statement  on  p.  545.  *' Indeed  it  is  questionable 
whether  appellant  was'  properly  organized  for  the  purpose 
of  leasing  other  railroads  and  terminating  the  perform- 
ance of  their  duties  to  the  public.  Corporations,  organized 
under  the  general  incorporation  act,  may  be  formed  in  the 
manner  prpvided  by  that  act,  for  lawful  purposes  only.  If,, 
however,  the  leasing  of  other  roads  exclusively  was  a  lawful 
purpose  of  appellant's  organization,  it  certainly  was  obliged 
to  operate  such  roads  in  accordance  with  the  provisions  of  its- 
own  charter  and  not  in  violation  thereof." 

The  point  that  the  court  was  discussing  and  which  it  de- 
termined, was  whether  the  lessee  could  get  the  benefit  of  cer- 
tain privileges  granted  to  the  lessor.  This  depended  on 
whether  the  lessor  could  operate  under  lessor's  charter.  The 
court  held,  that  under  its  own  charter,  it  lacked  power  to 
operate  in  accordance  with  lessor's  charter  and  therefore  it 
must,  in  operating,  comply  with  its  own  charter  and  submit 
to  council  regulations. 

It  is  urged  that  when  the  original  lease  was  made,  the 
lessee  did  not  own,  control  or  operate  any  road.  But  what 
standing  in  a  court  of  equity  has  the  complainant  who  on  this 
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g^und  seeks  to  annul  the  second  lease  while  at  the  same  time 
he  asks  to  have  the  original  lease  declared  to  be  in  full  force. 

Moreover,  even  though  it  be  held  that  because  the  Traction 
Company  was  not  an  operating  road  on  June  1, 1899,  the  lease 
when  made  was  null  and  void  and  could  have  been  repudiated 
by  the  lessors,  yet  if  this  lessee  subsequently  remedied  this 
defect  in  its  leasing  power  by  acquiring  and  operating  a  road, 
the  lease,  not  heretofore  repudiated  and  subsequently  recog- 
nized by  both  parties  and  all  of  their  stockholders  as  in  force, 
would  become  valid. 

It  is  conceded  that  the  company  acquired  and  operated  a' 
certain  extension  under  the  city  ordinances  of  June  4,  and 
September  24,  1900.  If  the  original  leases  are  absolutely 
void  then  this  extension  belonged  absolutely  to  the  Traction 
Company  so  that  it  was  enabled  to  execute  a  lease  in  July, 
1903.  That  this  instrument  is  or  is  called  an  amendment 
of  the  old  lease  which  for  the  sake  of  the  argument,  may  be 
assumed  to  be  void,  does  not  render  it  invalid.  It  is  full  and 
complete  in  itself,  by  virtue  of  the  confirmation  clause. 

But  even  if  the  lessor  companies  have  some  interest  in  the 
extension  constructed  under  these  ordinances  by  virtue  of  the 
terms  of  the  lease,  nevertheless  the  essential  fact  remains  that 
the  Traction  Company  did  become  an  operating  company  by 
its  own  act  in  seeking^  obtaining  and  complying  with  the 
terms  of  these  ordinances. 

On  the  record  before  this  court,  it  cannot  be  said  that  the 
Traction  Company  was  organized  solely  for  the  purpose  of 
leasing  other  roads;  it  cannot  be  held  that  it  was  not  an 
operating  road  in  1900,  if  under  the  foregoing  dicta,  this  is 
essential. 

The  court  holds  that  the  act  of  1855  is  not  in  conflict  with 
the  general  incorporation  act.  It  is  therefore  not  expressly 
repealed.  Repeals  by  implication  are  not  favored.  The  su- 
preme court  moreover  has  assumed  in  the  transfer  cases  that 
the  act  of  1855  is  in  full  force.  The  court  therefore  further 
holds  that  it  is  not  repealed  by  implication  either  by  the  gen- 
eral incorporation  act  or  by  the  Allen  bill.^ 

1  See  Session  Laws  of  1897,  pp.  282-285.  This  law  was  thereafter 
repealed.    See  Session  Laws  of  1899,  p.  331. — Ed. 
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A  much  earlier  decision  nught  have  been  rendered  in  the 
case  in  yiew  of  the  fact  that  it  is  on  a  motioji  for  a  preliminary 
injunction.  But  the  presentation  of  it  was  as  complete  as 
on  a  final  hearing  and  the  extremely  able  and  exhaustive  ar- 
guments of  all  of  the  counsel  engaged  in  the  case,  as  well  as 
the  importance  of  the  questions  involved,  demanded  and  mer- 
ited a  careful  consideration  of  all  the  facts  presented  and  an 
examination  of  the  authorities. 

The  motion  for  a  preliminary  injunction  is  overruled  and 
the  application  denied 


{Circuit  Court  of  Cook  County.   In  Choncery.y 

James  T.  Soutter,  et  aL 

vs. 

(Janie  Felicite  Lucile  Blarie  Sose  Belynde  Ange  D'Auxy^ 

et  aL 

(March  7,  189S.) 

1.  CrnzEwsHip — ^Whether  National  oe  State.  TTie  rfght  of  citi- 
zenship as  distinguished  from  alienage  is  a  national  right  or 
€<»idition,  and  pertains  to  the  confederate  soTereignty  of  the 
United  States,  and  not  to  individual  states. 

2.  CJONSTITUTIONAi    LaW — ^WHETHER    NATIONAL    CJOICHON    IiAW.      The 

constitution  of  the  United  States  presupposed  the  existence  of 
the  common  law,  and  to  a  limited  extent  the  principles  of  the 
common  law  prevail  in  the  United  States  as  a  system  oi  BSr 
tional  iuriiE^rudence. 

3.  Citizenship — Child  Bobn  of  Foreign  Parents.    The  rule  that  a 

child  bom  in  a  foreign  country  is  a  citizen  of  the  country  of 
her  parents,  is  one  confined  to  countries  which  derive  their 
jurisprudence  from  the  civil  law,  and  is  not  the  rule  in  this 
country.  « 

4.  Constitutional  Law — Citizenship — ^W*hat   CoNSTiTLTrmK-CHiLD 

Bobn  of  Fobeiqn  Pasents.  The  fourteenth  amendment  to  the 
coAStitution  of  the  United  States  provides  that  "all  persons 
bom  and  naturalized  in  the  United  States,  and  subject  to  the 
jurisdiction  thereof,  are  citlzeni§  of  the  United  States."  Un- 
der this  provision  every  person  bom  within  the  dominion  and 
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allegiance  ef  the  United  States,  whatever  the  nationality  of  hia- 
parents.  Is  a  natural  bom  citizen  of  the  United  States. 
5.  Same— Children  of  Ambassai>obs,  etc.,  Exceptions  to  RxjiiE. 
lliis  rale  does  not  apply  to  children  bom  in  the  United  States 
of  persons  engaged  In  the  diplomatic  serrloe  oC  fofrelgn  govem- 
menta,  such  as  Sftinisters  and  ambassadors,  whose  residence  by 
A  fiction  of  pnUlc  law  is  regarded  as  a  part  of  their  country. 
Nor  does  the  rule  apply  to  persons  born  on  a  public  vessel  of 
a  foreign  country,  whlle'wlthln  the  waters  of  the  United  States. 
Tbe  clause  in  the  14th  amendment  "subject  to  the  Jurisdiction 
of  the  United  States"  excludes  all  such  persons  from  the  opera- 
tiom  of  the  general  mle.  Indiana  sustaining  tribal  relations 
are  also  excluded. 

Bill  for  partition  filed  February  23,  1897.  Gen.  No. 
167,422.  Heard  before  Jndge  Murray  F.  Tuley.  Decree  Sep- 
tember 14,  1898. 

For  statement  of  facts  see  opinioiu 

Hamlin,  Holland  &  Boyden,  solicitors  for  complainants. 

Frederick  F.  Narcross,  solicitor  for  defendant  D'Auxy. 

Frederick  W.  Burlingham,  solicitor  for  defendant  Theo- 
dore L.  Frothingham, 

TuiiEY,  J. : — 

This  is  a  biU  in  partition.  The  two  complainants  bring  thi» 
bill  for  partition  making  their  half-sister,  Ganie,  party  de- 
fendant. 

The  facts  appear  to  be  as  follows :  Lamar  Sontter,  a  com- 
mon ancestor  and  an  American  citizen,  died  March  16,  1893. 
Ganie,  the  defendant,  was  bom  in  New  York  city,  is  now  a 
minor  upwards  of  ten  years  of  age  and  has  always  lived  in 
the  state  of  New  York.  The  father  is  Arthur  le  due  d'Auxy, 
a  Belgian  citizen,  who  has  never  been  naturalized  in  the 
United  States. 

Complainants,  by  their  bill,  contend  that  Ganie  is  a  non- 
resident alien,  and  could  not  inherit  land  in  Illinois  upon  the 
death  of  Lamar  Sautter  in  1893.  It  was  admitted  that  she 
is  ''a  non-resident,"  within  the  meaning  of  the  Illinois  stat- 
ute- 

The  question  then  involved  is,  whether  she  is  an  alien. 

The  Bevised  Statutes  of  Illinois,  ehapter  6,  section  1,  pro<- 
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vide  as  follows:  that,  *'a  non-resident  alien"  •  •  • 
*' shall  not  be  capable  of  acquiring  title  to  or  taking  or  hold- 
ing any  land  or  real  estate  in  this  state  by  descent,  devise, 
purchase,  or  otherwise." 

It  is  a  singular  fact  that  the  question  whether  a  child  bom 
in  the  United  States,  whose  parents  are  foreigners,  residing 
in  the  United  States  (and  not  being  ambassadors  or  ministers 
of  foreign  powers),  is  an  alien  or  a  citizen,  has  never  been  de- 
cided by  the  United  States  supreme  court. 

Prior  to  the  adoption  of  the  fourteenth  amendment,  which 
defines  a  national  citizenship  and  distinguishes  the  same  from 
state  citizenship,  the  leading  case  upon  the  question  of  the 
citizenship  of  a  child  bom  of  alien  parents,  residing  in  the 
United  States,  was  that  of  Bernard  Lynch  v.  John  Clarke  and 
Julia  Lynch,  found  in  1st  Sanford's  Chancery  Reports,  page 
583,  in  which  it  was  held  that  Julia  Lynch,  bom  in  the  city 
of  New  York  in  1819,  of  alien  parents,  during  their  temporary 
sojourn  in  that  city,  was  a  citizen  of  the  United  States.^ 

The  briefs  of  counsel  and  the  opinion  of  the  court  contain 
all  the  law  on  the  question  involved  that  was  to  be  found  at 
that  time.  In  that  case  the  question  as  to  the  right  of  Julia 
Lynch  to  inherit  turned  upon  the  question  of  her  alienage  or 
citizenship.  The  learned  chancellor  there  held  the  right  of 
citizenship  as  distinguished  from  alienage  is  a  national  right 
or  condition  and  pertains  to  the  confederate  sovereignty  of  the 
United  States  and  not  to  individual  states.  At  the  time  of  that 
decision,  whether  there  was  such  a  thing  as  national  citizenship 
except  through  state  citizenship,  was  a  question  much  debated 
and  of  difference  of  opinion;  Calhoun  and  the  followers  of 
the  state  rights  school,  contended  that  there  could  only  be 
national  citizenship  through  state  citizenship.  But  the  learned 
chancellor  in  that  case  held  that  neither  the  common  law  nor 
the  statute  law  of  the  state  of  New  York  could  determine 
whether  Julia  was  or  was  not  an  alien.  He  also  held  that  the 
constitution  of  the  United  States,  as  well  as  those  of  the  thir- 
teen old  states,  presupposed  the  existence  of  the  common  law, 
♦.  

1  The  doctrine  of  Lynch  v.  Clarke,  1  Sandf.  Ch.  583,  has  been  fol- 
iowed  In  United  States  v,  Wong  Kim  Ark,  169  U.  S.  649.— Kd, 
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and  that  to  a  limited  extent  the  principle  of  common  law  pre- 
vailed in  the  United  States,  as  a  system  of  national  jurispru- 
dence, and  as  there  was  no  constitutional  or  congressional 
provision  declaring  citizenship  by  birth,  it  must  be  regulated 
by  some  rule  of  common  law;  that  citizenship  was  purely  a 
matter  of  national  jurisprudence  and  not  of  state  or  municipal 
law,  and  adduces  the  law  of  the  United  States  to  be  that  chil- 
dren born  here  are  citizens,  without  any  regard  to  the  political 
condition  or  allegiance  of  their  parents,  excepting,  of  course, 
children  of  ambassadors  and  ministers,  who,  in  theory,  are 
bom  within  the  allegiance  of  the  sovereign  power  represented 
and  do  not  fall  within  the  rule. 

The  learned  chancellor  in  that  case  considers  at  great  length 
the  contention  that,  by  international  or  public  law,  the  child 
so  bom  was  an  alien  for  the  reason  that  by  that  law  the  child 
follows  the  political  condition  of  the  parent,  and  suggests  that 
such  a  rule  might  lead  to  the  perpetuation  of  a  race  of  aliens 
in  our  own  country.  He  concludes  that  the  rule  contended 
for  in  that  case,  that  the  parents  of  Julia  Lynch  being  for- 
eigners, she  took  on  the  same  character  of  alienage  as  her 
father,  is  one  confined  to  countries  which  derive  their  juris- 
prudence from  civil  law  and  is  more  properly  a  rule  of  civil 
law  than  one  of  public  law,  or  the  law  of  nations,  and  that  it 
was  not  and  never  had  been  the  law  of  this  country. 

He  also  comments  on  the  dual  allegiance  recognized  by  some 
writers  on  international  law  as  attaching  to  a  child  bom  of 
aliens  temporarily  sojourning  in  the  place  of  its  birth,  by  which 
the  child  is  held  to  be  a  native  bom  citizen  of  the  country  of 
its  birth,  and,  also,  a  subject  of  the  nation  to  which  its  father 
owed  allegiance,  with  a  right  to  such  child  upon  majority  to 
choose  of  which  country  it  will  claim  citizenship,  and  holds 
that  even  if  such  could  be  held  to  be  the  law  of  the  United 
States,  the  inheritance  being  cast  upon  the  child,  Julia  Lynch, 
during  her  minority,  the  place  of  her  birth  must  govern  and 
tlierefore  that  she  could  take  the  property  as  heir-at-law. 

It  is,  however,  contended  that  Lynch  v,  Clarke,  is  based 
upon  the  theory  that  the  common  law  of  England  as  it  existed 
at  the  time  of  the  revolution  became  the  common  law  of  the 
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United  States,  anu  that  the  chaaedlor  was  in  error  in  that  re* 
gard,  as  there  is  not  and  never  has  been  any  national  eommon 
law  of  the  United  States, 

This  question  also  has  never  been  direetlj  decided  by  the 
supreme  court  of  the  United  States,  but  is  now  pending  there 
in  a  ease  which  went  up  from  this  judicial  district.^ 

It  is,  however,  not  necessary  to  rely  entirely  upon  Lynch 
V.  Clarke,  as  in  the  opinion  of  this  court  the  14th  amend- 
ment to  the  United  States  constitution  establishes  and  declares 
^hat  shall  constitute  national  eitieenship. 

Whatever  may  have  been  the  rule  as  to  what  constituted 
national  citizenship  prior  to  the  adoption  of  the  14th  amend- 
ment, it  was  within  the  power  of  the  United  States  by  amend- 
ment of  the  C(Histitutk)n,  or  otherwise,  to  legislate  upon  that 
subject,  as,  in  the  view  of  international  law,  all  sovereign 
states  are  and  must  be  equal  in  rights,  and,  therefore,  each 
competent  for  itself  to  determine  what  shall  constitute  citi- 
zenship. 

The  effect  of  the  14th  amendment  as  to  the  citizenship  of 
a  child  bom  in  the  United  States  of  alien  parents,  temporar- 
ily residing  here,  has  never  been  directly  passed  upon  by  the 
supreme  court  of  the  United  States. 

The  14th  amendment  declares  that  ^'all  persons  bom  and 
naturalized  in  the  United  States,  and  subject  to  the  jurisdic- 
tion thereof,  are  citizens  of  the  United  States,"    •     •     • 

The  leading  case  on  the  question  of  citizen^ip  of  a  person 
born  in  the  United  States  since  the  adoption  of  the  14th 

1  The  case  referred  to  Is  doubtless  United  States  v.  Wong  Kim 
Ark,  169  U.  S.  649,  decided  March  28,  189S,  although,  that  case  did 
not  go  up  from  this  Judicial  district  It  was  there  held  that  the  pro- 
vision of  the  fourteenth  amendment  to  the  constitution  in  regard  to 
citizenship  must  be  interpreted  In  the  light  of  the  common  law,  the 
principles  and  history  of  which  were  familiarly  known  to  the  train- 
ers of  the  constitution.  Chief  Justice  Fuller,  with  whom  concurred 
Mr.  Justice  Harlan,  dissented  and  held  (p.  709)  that  there  is  no 
common  law  of  the  United  States,  nor  has  there  erer  been.  The 
Queston  as  to  whether  there  is  a  body  of  national  eommon  law  has 
since  been  decided  in  Western  Union  Telegraph  Co,  v.  Call  PiMith- 
ing  Co.,  181  U.  S.  92.— Ed. 
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amendment  of  the  constitution,  is  that  of  In  re  Look  Tin 
Sing,  on  habeas  corpus,  before  the  .United  States  court. 
Justices  Field,  Sawyer  and  Sabin,  found  in  the  21st  Fed. 
page  905,  opinion  by  Justice  Field,  in  which  he  held  that  "in- 
dependently of  the  constitutional  provision  (that  is,  the  14th 
amendment),  it  has  always  been  the  doctrine  of  this  country, 
except  as  applied  to  Africans  brought  here  and  sold  as  slaves, 
and  their  descendants,  that  birth  within  the  dominions  and 
jurisdiction  of  the  United  States  of  itself  ci^eates  citizenship." 
He  refers  to  the  above  opinion  of  Assistant  Vice-Chancellor 
Sandford  in  Lynch  v.  Clarke,  and  says  that  the  chancellor 
after  an  exhaustive  examination  of  the  law,  said  *'that  he  en-* 
tertained  no  doubt  that  every  person  bom  within  the  dominion 
and  allegiance  of  the  United  States,  whatever  the  situation  of 
his  parents,  was  a  natural  bom  citizen  and  added  that  this 
was  the  general  understanding  of  the  legal  profession  and 
the  universal  impression  of  the  public  mind.  In  illustration 
of  this  general  understanding,  he  mentions  the  fact  that  when 
at  an  election  an  inquiry  was  made  whether  the  person  offer- 
ing to  vote  is  a  citizen  or  an  alien,  if  he  answers  that  he  is  a 
native  of  this  country,  the  answer  is  received  as  conclusive 
that  he  is  a  citizen;  that  no  one  inquires  further;  no  one 
asks  whether  his  parents  were  citizens  or  foreigners.  It  is 
enough  that  he  was  bom  here,  whatever  was  the  status  of  hi» 
parents."  And  in  the  case  of  Look  Tin  Sing  the  learned 
Justice  Field  construed  the  14th  amendment  and  declared 
that  ''all  persons  bom  or  naturalized  in  the  United  States  and 
subject  to  the  jurisdiction  thereof,  are  citizens  of  the  United 
States,  and  of  the  state  wherein  they  reside." 

In  that  case  Look  Tin  Sing  was  the  son  of  Chinese  parents, 
was  bom  in  California  and  had  been  sent  to  China  for  the 
purpose  of  being  educated,  and  on  his  return,  he  was  forbid- 
den to  land  because  of  what  is  known  as  the  Chinese  Exclu- 
sion Act. 

Justice  Field  says,  ''This  language  (of  the  14th  amend- 
ment) would  seem  to  be  sufficiently  broad  to  cover  the  case  of 
the  petitioner.    He  is  a  person  bom  in  the  United  States. 
Any  doubt  on  the  subject,  if  there  can  be  any,  must  arise  out 
34 
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of  the  words,  *  subject  to  the  jurisdiction  thereof.'  They  akme 
are  subject  to  the  jurisdiction  of  the  United  States  "who  «to 
within  their  dominions  and  under  the  protection  of  their  laws, 
and  with  the  consequent  obligation  to  obey  tiiem  whCTi  obedi- 
ence -can  be  rendered';  and  only  those  liius  subject  by  their 
birth,  or  naturalization,  are  within  the  terms  of  1^  amend- 
ment. Tlie  jurisdiction  over  these  latter  must,  at  the  time, 
be  botii  actual  and  exclusive.  The  words  mentioned  except 
from  citizenship,  children  bom  in  the  United  States,  of  per- 
sons engaged  in  the  diplomatic  service  of  foreign  govern- 
ments, such  as  ministers  and  ambassadors  whose  residence,  by 
I  a  fiction  of  public  law,  is  regarded  as  part  of  their  own  coun- 
try." Also  that  '*  persons  bom  on  a  public  vessel  of  a  foreign 
<50imtry,  while  within  the  waters  of  the  United  States,  and  con- 
sequently within  their  territorial  jurisdicftion,  are  also  ex- 
cepted. They  are  considered  as  bom  in  lie  country  to  which 
liie  vessel  belongs.  In  the  sense  of  public  law  they  are  not 
bom  within  the  jurisdiction  of  the  United  States.  The  lan- 
guage used  has  also  a  more  extended  purpose.  It  was  de- 
signed to  except  from  citizenship  persons  who,  though  bom  or 
naturalized  in  the  United  States,  have  renounced  their  allegi- 
ance to  our  government,  and  thus  dissolved  their  political 
connection  with  the  country.  The  United  States  recognized 
the  right  of  every  one  i6  expatriate  himself  and  choose  an- 
other country."  •  •  •  '<The  English  doctrine  of  per- 
petual and  unchangeable  allegiance  to  the  government  of 
one's  birth  attending  the  subject  wherever  he  goes,  has  never 
taken  root  in  this  country,  although  there  are  judicial  dkta 
that  a  citizen  can  not  renounce  his  allegiance  to  the  United 
States  without  the  permission  of  the  government  under  reg- 
ulations prescribed  by  law,  and  this  would  seem  to  have 
been  the  opinion  of  Chancellor  Kent,  when  he  published  his 
commentaries.  But  a  different  doctrine  prevails  now."  And 
proceeding  he  declares,  **The  clause  as  to  citizenship  was  in- 
serted in  the  amendment  not  merely  as  an  authoritative  dec- 
laration of  the  generally  recognized  law  of  the  country,  so 
far  as  the  white  race  is  concerned,  but  also  to  overrule  the  doc- 
trine of  tiie  Dred  Scott  case,  affirming  that  persons  of  t^ 
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Airioan  raoe  bron^t  to  this  eountry  and  sold  as  slaves,  and 
their  desoeudaats,  wepe  not  citizens  of  the  United  States,  nor 
capable  of  beeoming  saeb."  (19  How.  398.)  And  e(mclnded 
by  holding,  '^No  citizen  can  be  eKclnded  from  this  eountry  »- 
cept  in  punishment  for  crime.  Exclusion  for  any  otb^  cause 
is  unknown  to  our  laws,  and  beyond  the  power  of  congress." 
(Among  the  exceptions  may  also  be  mentioned,  Indians  sus- 
taining tribal  relations.)^ 

In  what  is  known  as  the  Slaughter  House  cases,  in  the  16th 
Wall.,  United  States  Report,  36,  73,  Justice  Miller,  who  de- 
livered the  opinion  of  the  supreme  court,  in  construing  the 
clause  in  the  14th  amendment  referred  to,  remarks:  "That 
the  phrase  'subject  to  the  jurisdiction  thereof  was  intended  to 
exclude  from  its  operation,  children  of  Aainisters,  consuls,  and 
citizens  or  subjects  of  foreign  states,  born  within  the  United 
States.  The  question  in  issue  in  that  case  was  not  as  to  the 
status  of  children  bom  in  the  United  States  whose  parents 
were  subjects  of  foreign  states  and  it  was  not  necessary  to  the 
decision  of  the  case  before  the  court  to  decide  that  question.'* 
In  the  late  American  and  English  Encyclopedia  of  the  Law, 
6th  volume,  new  series,  this  is  refered  to  as  a  mere  dictum 
of  Judge  Miller,  and  *'that  it  must  be  modified  in  view  of  the 
decision  in  the  case  of  Look  'X^n  Sing,  decided  by  Mr.  Justice 
Field,  and  other  decision  which  have  followed  Judge  Field's 
ruling,  the  latest  among  which  appears  to  be  In  re  Wong  Kim 
Ark,  71  Fed,  S^2.'' 

I  can  not  but  regard  tiie  case  of  LynoJi  v,  "Clarke,  and  the 
ease  of  Look  Tin  Sing,  decided  by  Justice  Field,  as  correctly 
lajdng  down  the  law  which  should  govern  this  case.  I  am  of 
opinion  that  there  can  be  no  reasonable  doubt  but  that  under 
the  clause  quoted  of  the  14th  amendment,  that  a  child  bom  of 
foreign  parents,  residing  in  the  United  States,  not  coming 


1  The  decision  In  In  re  Look  Tin  Sing,  21  Fed.  905.  has  been  cited 
and  approved  in  the  follcywing  cases:  In  re  Bun  Hung,  24  Fed.  723, 
725;  Ex  parte  Chin  King,  35  Fed.  366,  356;  In  re  Yung  Sing  JJ«e,  36 
F^ed.  437,  488;  In  re  Wy  Shing,  36  Fed.  553,  554;  In  re  Wong  Kim 
Ark,  71  Fed.  382,  385,  386,  389,  391,  aff.  169  U.  S.  649;  In  re  Rodri- 
guez, 81  Fed.  337,  352. — ^Ed. 
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within  the  exceptions  as  to  children  of  resident  ministers  and 
ambassadors,  and  Indians  sustaining  tribal  relations,  must  be 
held  hy  reason  of  their  birth  alone  within  the  United  States^ 
to  be  natural  bom  citizens  of  the  United  States. 
A  decree  may  be  prepared  accordingly.* 


{Circuit  Court  of  Cook  County.   In  Chancery.) 

Cteorge  W.  Kom,  et  al. 

vs. 

Edith  Sears,  et  aL 

Edith  Sears. 
Oeorge  W.  Kom,  et  al. 

(August  5,  1897.) 

1.  Trusts — ^Whetheb  Active  oe  Passive.    A  passive  trust  exists 

as  where  land  Is  conyeyed  to  A  in  trust  for  B  without  any 
power  to  take  actual  possession  of  the  land  or  to  exercise  acts 
of  ownership  over  It.  Active  trusts  exist  where  the  trustee  is 
charged  with  the  performance  of  active  and  special  duties  in 
respect  to  the  management  of  the  trust  property. 

2.  Same — ^Whebb  Tbtjsteb  Has  Management  of  Property — Statute 

OF  Uses.  Where  trustees  are  empowered  by  will  to  conduct 
and  manage  an  estate  for  the  benefit  of  testator's  wife  and 
child,  this  constitutes  an  active  trust,  and  the  statute  of  uses 
does  not  vest  the  legal  title  In  the  cestui  que  trustent, 

3.  CoNVEYA^fCE  Act — ^Application  to  Equitable  Estates.    Section 

13  of  the  conveyance  act  which  dispenses  with  the  word  "heirs" 
in  the  granting  of  estates,  applies  to  both  legal  and  equitable 
estates. 

4.  Equitable   Bstatbs — What  Constitutes.    An   equitable  estate 

only  exists  where  the  cestui  qu^e  use,  or  the  beneficial  owner, 
has  a  right  to  demand  an  immediate  conveyance  of  the  legal 
Utle. 

1  The  decision  of  Judge  Tuley  has  since  been  affirmed  in  principle 
by  the  United  States  supreme  court  in  United  States  v.  Wong  Kim 
Ark,  169  U.  S.  649.— Ed. 
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5.  Equitable  Estate — In  Case  of  Activb  Trust.    Where  a  trustee 

has  the  right  to  take  possession  and  exercise  active  ownership 
over  the  property,  the  trust  is  an  active  trust,  and  the  estate 
of  the  cestui  que  trust  is  not  an  equitable  estate,  because  the 
beneficiary  has  no  right  to  comi>el  or  demand  the  immediate 
transfer  of  the  legal  estate. 

6.  Trusts — ^Nature  of   Beneficiaries'   Estate.    A   conveyance  to 

trustees  in  trust  for  the  "wife  and  child"  of  the  testator  is 
presumed  to  be  a  conveyance  in  fee  simple  in  the  beneficial 
use  of  the  property  for  the  maintenance  and  support  of  such 
beneficiaries. 

7.  Trusts — Fob  Support  and  Maintenance  of  Testator's  Family — 

How  Long  to  Continue.  A  conveyance  to  trustees  for  the 
maintenance  and  support  of  the  "^ife  and  child"  of  the  testa^ 
tor  will  continue  only  so  long  as  the  child  remains  such.  When 
such  child  arrives  of  age,  the  trust  would  cease.  The  same 
situation  would  exist  where  the  child  dies  before  becoming  of 
age. 

S.  Trusts — ^Beneficiaries — Joint  or  Several.  Where  a  trust  es- 
tate Is  created  for  the  benefit  of  a  wife  and  child,  it  will  be 
considered  that  it  was  created  for  their  Joint  benefit  If  there- 
fore the  trust  ceases  as  to  one  beneficiary  it  would  cease  as  to 
both. 

9.  Same — ^Nature  of  Beneficiaries'  Estate.  Upon  the  determina- 
tion of  such  an  estate  the  beneficiaries  would  become  tenants 
in  common. 

Bill  for  construction  of  will  creating  a  trust.  Cross-bill  by 
one  of  the  beneficiaries  to  declare  trust  provisions  of  will  null 
and  void.  Heard  on  demurrer  to  cross-bill  before  Judge  Mur- 
ray P.  Tuley. 

For  statement  of  facts  see  opinion. 

Franklin  Denison  and  F.  H.  Trade,  for  complainant  in  or- 
iginal bill. 

Pope  (H  Small,  for  defendants  and  cross  complainant. 

TULBY,  J : — 

The  question  arising  on  the  cross-bill  and  raised  by  the  de- 
murrer is  as  to  the  construction  of  the  will  of  Edmund  B. 
Sears. 

This  will  is  very  short  and  the  clause  in  question  is  as  fol- 
lows:   ** Second:  After  the  payment  of  such  funeral  expenses 
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and  debts,  I  give,  devise  and  beqneath  to  George  W.  Kora, 
George  Sealey  and  Herbert  B.  Johnson,  all  of  my  personal 
property,  stock  and  interest  in  my  business  in  the  Henry  Sears 
Company,  and  also  all  my  real  estate,  as  trusteesy  for  the  use 
of  my  wife  and  child.  Said  trustees  I  hereby  appoint  to  man- 
age and  conduct  my  estate  to  their  best  judgment,  continuing 
or  closing  out  my  interest  in  the  Henry  Sears  Company  as  to 
them  seems  best,  also  continuing  my  interest  in  the  real  estate 
or  selling  them  out  as  to  them  seems  best."' 

Under  this  will  the  trustees  took  possession  of  tiie  persond 
and  real  property  and  have  been  carrying  on  the  business  of 
the  Henry  Sears  Company. 

The  will  was  made  a  few  weeks  before  the  death  of  the  de- 
ceased on  the  26th  day  of  May,  1894. 

The  cross-bill  is  filed  by  Edith  Sears,  the  widow,  against  the 
trustees  and  Paul  H.  Sears,  the  infant. 

The  cross  complainant  contends  that  the  trust  created  by 
the  will  is  a  dry  trust  and  not  an  active  trust,  and  being  a  dry 
trust,  it  is  immediately  executed  by  virtue  of  the  statute  of 
uses. 

The  distinction  between  dry  or  passive  trusts  and  active 
trusts  is  well  defined  in  Pomeroy 's  Equity  Jurisprudence,  sec- 
tion 153:  '*An  express  private  passive  trust  exists  where 
land  is  conveyed  to  or  held  by  A  in  trust  for  B,  without  any 
power  exprewjly  or  impliedly  given  to  A  to  take  the  actual 
possession  of  the  land,  or  to  exercise  acts  of  ownership  over  it, 
except  by  the  direction  of  B.  The  naked  legal  title  only  is 
vested  in  A,  while  the  equitable  estate  of  the  cestui  que  trust 
is,  to  all  intents,  the  beneficial  ownership,  virtually  equivalent 
in  equity  to  the  corresponding  legal  estate.  'Express  private 
active,  or,  as  they  are  sometimes  called,  special  trusts,  are 
those  in  which,  either  from  the  express  directions  of  the  writ- 
ten instrument  declaring  the  trust,  or  from  the  express  verbal 
directions,  when  the  trust  is  not  declared  in  writing,  or  from 
the  very  nature  of  the  trust  itself,  the  trustees  are  charged 
with  the  performance  of  active  and  substantial  duties  in  re- 
spect to  the  management  of  and  dealing  with  the  trust  prop- 
erty, for  the  benefit  of  the  cestuis  que  trustent."    •     •    ♦ 
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'^IzL  tbis  dass,  fhe  intorcrt  of  tfaye  trustee  is  not  a  m&tQ  niked 
legal  title  and  that  of  the  ce^^i  qtie  trust  is  luot  tbe  reaJt  own-- 
ership  of  tile  &PQbj«et  matter." 

It  IS  true  tkat  in  the  dause  of  tbe  will  referred  to  there  is 
no  express  requirement  tiiat  tbe  trustee  sball  take  possession 
of  tbe  real  and  personal  property^  bat  it  is  clear  tbat  tbe 
power  is  impliedly  given  to  tbe  trustees  to  take  possession  and 
exercise  acts  of  ownership  over  tbe  real  and  personal  property. 
Tbe  language  of  tbe  will,  ^'I  appoint  said  trustees  to  BShanage 
and  contrd,"  i%  in  my  opinion,  equivalent  to  a  direet  charge 
to^  tbe  trustees  to  manage  and  control ;  therefore,  it  beeajae  au 
express  active  trust  and  the  legal  tiftle  to  the  real  and  personal 
property  passed  by  tbe  will  to  tbe  trustees  in  trust  for  the- 
wife  and  child.  It  is  not  a  case  coming  within  the  operatiout 
of  tbe  statute  of  uses  so  as  to  vest  tbe  legal  title  in  tbe  eestuis 
que  trusteni. 

Another  point  raised  is  that  an  equitable  estate  in  fee  pa£ise<3 
to  Mrs.  Sears  and  her  son  and  their  heirs  under  the  provision 
of  tbe  thirteenth  section  of  the  conveyance  act,  wbicb  pro- 
vides: ^' Every  estate  in  lands  whieb  shall  be  granted,  ooih- 
veycd  or  devised,  although  other  words  heretofore  necessary  to 
transfer  an  estate  of  inheritance  be  not  added,  shall  be  de^aaed 
a  fee  simple  estate  of  inheritance,  if  a  less  estate  be  not  lim- 
ited by  express  words,  or  do  not  apx>ear  to  have  been  granted,, 
conveyed  or  devised  by  construction  or  operation  of  law." 

This  raises  the  question  as  to  whether  the  statute  dispensing 
with  tbe  word  ''heirs"  in  order  to  transfer  an  estate  ini  fee 
simple,  applies  to  equitable  estates  as  well  as  legal  estates.  I 
sl»)uld  feel  inclined  to  bold  that  it  did,  but  the  question  arises, 
is  this  an  equitable  estate  in  Mrs.  Sears  and  her  son!  Tbe 
equitable  estate  exists  only  where  the  cestui  que  use,  or  tbe 
beneficial  owner,  has  a  right  to  demand  an  immediate  con- 
veyance of  the  legal  title.  In  a  passive  trust,  as  wbert  oonvey- 
anee  is  made  to  A  in  trust  for  B,  without  any  limitation  or 
specification  as  to  tbe  duties  of  the  trustee,  or  if  the  purposes 
of  the  trust  were  specified  and  had  afterward  been  fulfilled, 
there  would  be  a  complete  equitable  estate  in  B,  and  he  would 
have  a  right,  independent  of  the  statute  of  uses,  to  demand  a 
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conveyance  of  the  legal  title ;  but  where  there  are  active  duties 
to  perform  and  the  trustee  expressly  or  impliedly  has  a  right 
to  take  possession  and  exercise  active  ownership  over  the  prop- 
erty or  to  take  possession  and  sell  the  same,  the  trust  is  an 
active  trust  and  the  estate  of  the  cestui  que  trust  is  not  an 
equitable  estate,  because  the  cestui  que  use  or  beneficiary  has 
no  right  to  compel  or  demand  the  immediate  transfer  of  the 
legal  estate. 

He  has  a  right  to  compel  the  performance  of  the  trust  while 
it  lasts,  according  to  its  terms  and  intent,  but  has  no  right 
to  a  conveyance  of  the  legal  title.  Therefore,  while  he  has  an 
equitable  right  or  interest  in  the  property,  a  right  to  the  bene- 
ficial use  of  the  property,  he  has  no  complete  equitable  estate 
in  the  property. 

The  question,  underlying  this  will,  as  it  does  all  others,  is  to 
ascertain  the  intent  of  the  testator.  It  will  be  noticed  that 
the  wife  and  child  are  not  named  except  as  **my  wife  and 
child.*'  The  testator  evidently  referred  to  them  as  constitut- 
ing his  family  and  it  was  clearly  his  intent  that  the  trustee 
should  control  his  property,  real  and  personal,  for  the  use  and 
benefit  of  his  family;  he  had  in  view  their  supx)ort  and  main- 
tenance. No  presumption  can  arise  that  he  intended  this 
trust  to  continue  for  all  time  to  come  for  the  benefit  of  his 
wife  and  child  and  their  heirs.  If  such  a  construction  could 
be  placed  upon  the  will,  it  would  be  obnoxious  to  the  rule 
against  perpetuities,  for  such  an  equitable  interest  or  estate 
can  no  more  be  made  the  subject  of  a  perpetual  trust  than  can 
a  legal  estate  be  made  the  subject  of  a  trust  in  perpetuity. 

There  can  be  no  question  that  he  does  not  limit  the  bene- 
ficial estate  given  to  his  wife  and  child  by  express  words,  nor 
does  he  employ  any  language  from  which  a  less  estate  than  the 
fee  simple  would  be  implied.  There  is  no  limitation  for  life, 
there  is  no  direction  to  the  trustees  as  to  what  is  to  be  done 
with  the  property  after  the  death  of  his  wife  and  child,  nor 
is  there  any  direction  that  only  the  income  shall  be  appropri- 
ated to  the  support  or  to  the  use  of  the  wife  and  child. 
^  If  he  had  intended  that  they  should  have  less  than  a  fee 
simple  in  the  beneficial  use  of  this  property,  it  is  fair  to  pre- 
sume that  he  would  have  so  declared  his  intention. 
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The  word  **use"  must  be  construed  in  its  broadest  sense, 
and  that  is  that  all  the  beneficial  use  of  the  property  during 
the  existence  of  the  trust,  and  that  the  property  itself  was  to 
belong  to  the  wife  and  child  in  fee  simple,  after  the  purposes 
and  objects  of  the  trusts  had  been  carried  out.  If  he  in- 
tended, as  I  have  held  he  did,  that  the  trustee  should  man- 
age this  property  and  devote  it  to  the  support  and  main- 
tenance of  his  wife  and  child,  the  presumption  of  law  will 
arise  tl;^at  he  intended  the  trust  to  continue  only  so  long  as 
the  child  remained  a  child ;  also  that  one  reason  for  the  mak- 
ing of  the  trust  was,  that  the  child,  being  an  infant,  was  un- 
able to  manage  his  own  property.  When  the  child  arrives  of 
age,  and  ceases  to  be  a  child  in  the  eye  of  the  law,  in  my  opin- 
ion, the  trust  would  cease,  for  the  trust  was  for  the  benefit  of 
the  wife  and  child  jointly,  and  not  separately.  It  was  for 
their  joint  benefit,  as  his  remaining  family,  and  when  it  ceases 
as  to  one  it  would  cease  as  to  both  of  the  beneficiaries.  If  the 
child  died  before  coming  of  age,  it  would  cease;  on  the  child 
becoming  of  age  it  would  cease,  both  as  to  the  widow  and  the 
child,  and  eo  instmitt,  the  child  becoming  of  age,  it  would  be- 
come a  dry  or  passive  trust,  and  would  vest,  by  virtue  of 
the  statute  of  uses,  the  legal  title  in  the  mother  and  the  child. 

In  the  case  of  Dean  v.  Long,  122  HI.  447,  there  was  a  trust, 
for  a  married  wOman  and  her  children,  without  other  words 
as  to  the  nature  of  the  trust  or  the  duties  of  the  trustees.  In 
that  case  the  court  held  that  the  wife  did  not  take  a  life  estate 
with  remainder  over  to  her  children,  but  that  there  was  a  joint 
estate  in  her  and  her  children,  which  would  open  up  and  let 
in  subsequently  bom  children. 

Upon  the  trust  ceasing,  the  wife  and  child  both  living,  un- 
der the  decisions  referred  to,  would  take  the  estate  in  joint  ten- 
ancy, but  under  our  statute  of  1874,  doing  away  >vith  joint 
tenancy,  they, would  become  tenants  in  common  of  the  estate. 

The  cross-bill  seeks  relief  upon  the  ground  that  the  trust 
provisions  of  the  wiU  are  absolutely  null,  void  and  of  no  eflPect. 
It  can  not  be  maintained  upon  that  theory. 

The  demurrer  of  the  defendant  in  the  cross-bill  must  be 
sustained  with  leave  to  the  complainant  to  amend  if  she  so 
-desires,  so  as  to  pray  for  an  accounting  of  their  doings  as  trus- 
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tees  under  the  will,  or  for  other  relief,  not  ineonsist^it  with 

thiff  opinion. 

NOTE. 

Im  the  recent  case  of  Mason  v,  Maaom^  219  IlL  609,  it  was  held  that 
where  the  trustee  holds  the  legal  title  for  the  heneflt  of  the  oeztui 
que  trust  for  life,  with  power  to  sell  the  land  and  loan,  or  re-invest 
the  proceeds  and  pay  over  the  income  to  the  cestui  que  trust  at  such 
times  as  the  trustee  may  deem  best,  the  trust  is  an  active  one,  and 
is  Bot  executed  by  the  statute  of  uses. 


{Circuit  Court  of  Cook  Cotmty.) 

Boildiiig*  IradM  Ooumcil 

▼I. 

Board  of  Bdncatioii  of  the  Gxl^  of  Chicago. 

(March  12,  1898.) 

1.  Contracts — ^Union   Labob.    A   private   individual   has    the  un* 

doubted  right  to  insert  in  his  agreements  that  none'  but  union 
labor  shall  be  employed  in  carryinir  out  the  contract. 

2.  Sabcs— Bdabd  of  Bducatioit.    The  board  of  education  being  pub- 

lic officials  cannot  insert  such  a  stipulation  in  Iti^  contract  from 
mere  sentiment  or  caprice,  unless  such  action  would  subserve 
the  public  interests. 

3.  Same — ^Public  Policy.    If  the  board  should  decide  that  It  la  to 

the  public  interest  to  insert  in  its  contracts  that  none  but 
union  labor  should  be  employed,  or  if  the  board  should  provide 
that  none  but  union  workmen  should  be  employed  upon  the 
pay-roll  of  the  board,  no  one  can  complain. 

4.  Abbitbation.    There  is  no  such  legal  "controversy"  between  the 

parties  upon  the  above  facts  as  is  contemplated  by  the  act 
under  which  the  submission  is  made. 

Submission  to  Judge  Murray  F.  Tuley  under  act  of  June  17^ 
1887.     Gen.  No.  182,260. 
For  statement  of  facts  see  opinion. 
McMahon  &  Cheney,  for  complainant. 
Do7iald  L,  Morrill,  for  defendant. 

Tuley,  J. : — 

The  questions  submitted  are :  Whether  the  board  of  ednca/- 
tion  of  the  City  of  Chicago  has  * '  the  right  to  insert  in  all  con- 
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tfaefey  and  speeiiieations  conneoted  tlierewith  the  proviaion. 
thftt  iione  bat  union  labor  ahall  be  employed  in  any  part  of 
tbe  work  where  said  work  is  elaasifiLed  und^  any  'existing 
union/  ^*  and 

Second,  whether  said  board  of  edncation  has  the  right  to 
enforce  a  rule  whereby  *'none  but  union  worianai  shall  be  em- 
plc^ed  and  plaeed  upon  the  payroll  of  the  board." 

Waiving  for  the  present  the  question  whether  this  is  "a 
controversy/^  within  the  meaning  of  '*the  act  to  prevent  de- 
lay in  the  administration  of  justice/'  I  will  give  my  judgment 
upon  the  pdnts  involved,  as  I  agreed  to  do  upon  the  said  sub- 
mis^on  being  madie. 

There  would  be  no  question  raised  if  the  contracts  or  pay> 
rolls  in  question  were  those  of  a  private  individual,  as  to  his 
right  to  provide  for  the  employment  of  union  labor  only. 
A  private  individual  has  the  undoubted  right  to  put  any  such 
provision  in  any  contract  that  he  may  make,  or  he  may  put  in 
a  provision  that  no  union  labor  shall  be  employed  in  carrying 
on  the  contract.  He  may  insert  either  provision  that  he 
wii^es,  at  a  loss  to  himself,  or  from  mere  sentiment,  or  caprice. 
The  law  recognizes  the  right  of  an  individual  to  do  what  he 
will  with  his  own  in  that  regard.  There  can  be  no  doubt  but 
that  under  certain  circinnstances  the  board  of  education 
might  insert  in  its  contracts  a  provision  for  the  employment 
of  none  but  union  labor,  or  provision  that  no  union  labor 
should  be  employed,  but,  being  public  officials,  charged  with 
the  duties  of  a  public  trust,  the  members  of  the  board  coidd 
not  act,  knowingly,  at  a  loss  to  the  public  funds,  or  from 
mere  sentiment  or  caprice,  or  from  any  motive  other  than  to 
subserve  the  public  interests  and  to  faithfully  discharge  the 
public  trust  confided  to  them. 

If  the  board  should  find  that  the  skilled  labor  of  the  coun- 
try was  practically  organized  into  ''.unions,"  whose  members 
refused  to  work  with  non-unionists,  that  tmless  a  clause  re- 
quiring all  work  to  be  done  by  ** union"  labor  be  inserted, 
there  will  probably  be  ** strikes"  upon  the  work,  causing  de- 
lay, loss  and  trouble  incident  to  strikes,  and  if  it  should  find 
that  by  reason  of  the  situation  confronting  the  board,  it  would 
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be  wise  and  prudent  to  insert  such  provision,  or,  in  other 
words,  if  the  board  should,  in  the  discharge  of  their  public 
trust,  be  honestly  of  the  opinion,  after  due  investigation,  that 
the  public  interests,  both  as  to  economy  in  the  construction  of 
the  work,  and  the  character  of  the  work  done  would  be  best 
subserved  by  the  insertion  of  the  union  labor  clause  in  the  con- 
tracts, it  would  clearly  have  the  right  and  it  would  be  its  duty 
to  insert  such  a  provision. 

There  can  in  my  opinion  be  no  doubt  of  the  legality  of  the 
union  labor  clause,  nor  as  to  the  rule  as  to  placing  none  but 
unionists  upon  the  payroll,  if  the  board  should  be  of  the  opin- 
ion that  the  public  interests  would  be  best  promoted  thereby. 
The  propriety  of  so  doing,  or  the  justification  of  so  doing,  is  a 
question  solely  for  the  board  to  decide.  They  must  decide 
as  to  the  proper  performance  of  their  duties  and  the  proper 
discharge  of  the  trust  imposed  upon  them. 

It  is  urged,  however,  that  the  board  of  education  being  a 
public  agency,  and  the  work  in  question  being  work  which 
is  for  the  benefit  of  the  public,  that  it  is  against  public  policy 
that  the  board  of  education  should  discriminate  as  between 
*' union'*  and  ''non-union"  labor.  Be  that  as  it  may,  it  is 
not  for  the  board  of  education  to  decide,  or  to  be  guided  by 
what  it  believes  to  be  the  best  public  policy.  It  is  for  the 
state  legislature  to  determine  questions  of  public  policy.  The 
board  of  education  has  no  legislative  duties  to  perform  in 
connection  with  the  carrying  out  of  its  public  works,  and  in 
the  absence  of  limitations  or  restrictions  imposed  by  the  state 
legislature,  it  must  perform  its  duties  and  discharge  its  trust 
with  a  view  solely  to  the  best  interests  of  the  public,  having 
regard  to  economy  in  the  construction  of  the  work  contracted 
for  and  the  quality  of  the  work  to  be  done. 

In  my  opinion,  however,  there  is  no  such  legal  **  contro- 
versy*' between  the  parties  to  this  submission,  the  board  of 
education  and  the  building  trades  council,  such  as  is  con- 
templated by  the  act  under  which  this  submission  is  made. 
Certainly  no  mandamus  would  lie  against  the  board  of  edu- 
cation to  make  it  insert  in  its  contract  a  ''union  labor"  or  a 
"non-union  labor"  clause,  and  there  is  no  agreement  between 
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the  board  and  the  Building  Trades  Council  which  the  latter 
could  file  a  bill  to  enforce  the  specific  performance  of.  Li 
other  words,  there  is  no  controversy  between  these  parties 
within  the  purview  of  the  act  in  question. 

The  submission  made  to  the  <30urt  will  therefore  be  dismissed 
for  that  r^^ison. 


^ICriminal  Court  of  Cook  County.) 

People  of  the  State  of  niinois 

vs. 
William  Loeffler,  et  al. 

(July  14,  1905.) 

1.  Public  Rboobds,  V7hen  Subjects  of  Fobgebt.  A  public  record' 
or  other  authenticated  matter  of  a  public  nature,  to  be  the- 
.  subject  of  forgery  must  be  one  that  affects  a  pecuniary  demand 
or  obligation,  or  property  right;  and  this  must  be  manifest  on 
the  face  of  the  document  itself,  or  by  averment  In  the  indict- 
ment of  extrinsic  facts  which  show  that  it  is  of  such  a  char- 
acter. 

2.  FOBOBST — INSTBUHSITT  FOBG^   MUST  BE  ADMISSmLE  IN  BvmENCE. 

TV)  be  the  subject  of  forgery  the  instrument  must  be  adn^issiblo 
in  evidence,  but  the  converse  of  the  proposition  does  not  fol- 
low that  any  instrument  which  is  admissible  in  evidence  for 
any  purpose  may  be  the  subject  of  forgery. 

3.  Cities  and  Yillaoeo — Can  Gbant  Franchise  on  Stbebts  Only 

BT  Obdinance.  The  charter  of  the  city  of  Chicago  (city  and 
village  act)  is  silent  as  to  the  mode  in  which  the  council  may 
grant  a  franchise  for  the  use  of  the  streets,  but  such  a  fran- 
chise cannot  be  conferred  by  a  mere  resolution  of  the  council 
but  must  be  by  ordinance  on  the  passage  of  which  the  yeas 
and  nays  must  be  taken,  which  must  receive  a  majority  vote  of 
all  the  members  elect  of  the  council,  be  submitted  to  the  mayor 
for  his  approval,  and  be  transcribeil  upon  the  records  of  the 
city. 

4.  FoRQEBT — ^Public  Record©— Must  Affect  Propebtt  Rights.    The 

alteration  of  the  public  record  in  question  could  not  constitute 
forgery  since  it  did  not  aftect  any  property  right 

5.  Defendants  were  Indicted  for  forgery  for  altering  certain  pro- 

ceedings in  the  city  oouncil  of  Chicago,  the  proceedings  in* 
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question  containing  a  report  by  the  commisBioner  of  public 
works,  followed  by  the  words:  "Placed  on  file;"  these  words 
were  alleged  to  have  been  altered  to  read,  "Which  was  by  mo- 
tion of  Aid.  Novak  (8th  ward)  duly  approved  and  placed  on 
file."  Held  that  this  did  not  constitute  forgery,  and  that  a 
verdict  of  not  guilty  must  be  ordered. 

Indictment  for  forgery  heard  before  Judge  Arthur  H.  Chet- 
lain.  After  tfie  close  of  the  state's  case  a  motion  was  made 
to  find  for  the  defendants. 

Statement  of  facts. 

The  defendants  William  Loeffler,  Edward  J.  Novak,  A.  G. 
Wheeler,  Edward  Ehrhom  and  James  Higgins,  were  indicted 
under  sec.  105  of  the  criminal  code,  for  altering  certain  pro- 
ceedings of  the  city  council  of  Chicago.  The  proceedings  in 
question  contained  a  report  by  the  commissioner  of  public 
works,  followed  by  the  words:  ''Placed  cm  file,"  and  the  evi- 
dence adduced  by  the  prosecution  tended  to  show,  and  the 
court  on  this  motion  assumed  that  it  did  show,  that  the  de- 
fendants or  some  of  them  had  changed  the  record  by  substi- 
tuting for  these  words  the  following:  "Which  was,  on  mo- 
tion of  Aid.  Novak  (8th  ward)  duly  approved  and  plaeed  on 
file."  The  motion  was  sustained  and  a  verdict  of  not  guilty 
was  ordered  and  returned. 

John  J.  Healy,  state's  attorney,  Harry  Olsen  and  E,  C 
Lindley,  assistant  state's  attorneys,  for  the  people  of  the  state 
•of  Illinois. 

Nathaniel  C,  Sears,  Moritz  Rosenthal  and  Wm.  S.  Forrest, 
for  defendants. 

Chetlain,  J.: — 

The  forgery  charge  was  the  insertion  after  the  words  ''which 
was"  and  before  the  words  ** placed  on  file"  of  the  words  *'on 
motion  of  Aid.  Novak  (8th  ward),  duly  approved;"  so  that 
it  read  **  which  was  on  motion  of  Aid.  Novak,  8th  ward,  duly 
approved  and  placed  on  file."  A  public  record  or  other  au- 
thenticated matter  of  a  public  nature  to  be  the  subjeot  of  for- 
gery must  be  one  that  affects  a  pecuniary  demand  ©r  obliga- 
tion, or  property  right;  and  this  must  be  manifest  on  the  face 
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of  the  documetit  itself,  or  by  averment  in  the  indietment  of 
extrinsic  facts  which  show  that  it  is  of  such  a  character.  Ab- 
cording  to  the  decided  weight  of  authority  in  this  eountiyy 
when  a  document  does  not,  on  its  face,  purport  to  affect  a  pe- 
cuniary interest  or  propai^  right,  the  indictment  is  bad,  un- 
less it  sets  up  facts  to  show  just  how  such  a  document  does 
affect  a  pecuniary  interest  or  property  right  or  facts  from 
which  tiie  cofirt  may  judicially  see  that  it  has  some  such  ap- 
parent legal  effect.  It  is  true  if  the  document  were  a  bond, 
bill,  promissory  note,  deed  or  demand  for  money,  the  law 
would  imply  the  injury  to  a  pecuniary  interest  or  property 
jright. 

The  docimient  in  question  here  is  not  one  which  on  its  face 
purports  to  affect  a  property  demand  or  obligation,  or  prop- 
erty right.  Considered  by  itself  alone,  there  is  nothing  to 
indicate  that  it  has  any  such  effect  or  tendency,  or  that  it  has 
the  apparent  legal  capacity  to  prejudice  the  rights  of  the  city 
or  the  public,  or  that  it  purports  to  create  a  liability  or  obli- 
gation, or  to  work  injury  to  any  one.  It  is  contended  by  the 
state's  attorney  that  a  false  making  and  the  intent  to  de- 
fraud are  the  only  two  essential  elements  to  constitute  for- 
gery; and  that  it  is  sufficient  if  the  instrument  has  the  mere 
show  or  appearance  of  fraud,  or  might  by  any  possibility  be 
used  to  defraud.    Such  is  not  the  law  in  tiiis  state. 

The  specific  enumeration  of  various  instruments  in  the  stat- 
utory definition  of  the  ci4me,  and  the  history  of  their  inser- 
tion at  various  times,  of  which  the  court  takes  judicial  cog- 
nizance, attest  the  contrary. 

It  is  further  contended  that  any  instrniment  which  is  ad- 
missible in  evidence  for  any  purpose  may  be  the  subject  of 
forgery.  In  support  of  this  proposition  no  authorities  were 
cited.  To  be  the  subject  of  forgery  the  instrument  must  be 
admissible  in  evidence;  but  the  converse  of  the  proposition 
does  not  follow. 

I  am  of  the  opinion  that  sufficient  extrinsic  facts  are  not 
averred  in  the  indictment  to  make  it  operative.  It  fails  to  aver 
that  others  relied  on  the  forged  record  and  purchased  securi- 
ties of  the  Tunnel  Company,  and  that  moneys  were  invested 
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on  the  strength  of  the  forged  document,  and  that  any  con- 
duits or  tunnels  were  built  after  February  5,  1900.  The  evi- 
dence, it  is  true,  so  shows;  but  to  this  the  well-known  rule 
of  pleading  applies  that  proof  without  allegations  is  as  fatal 
as  allegations  without  proof.  The  failure  to  include  these 
averments  makes  the  indictment  bad.  In  this  connection  it 
becomes  material  to  inquire  whether  the  council's  approval 
of  the  McGann  report,  if  made,  was  needed  or  effective  for 
any  purpose.  The  State's  Attorney  claims  that  the  action  of 
the  council  on  the  McGann  report  had  the  effect  of  a  resolu- 
tion approving  the  granting  of  the  permits  for  tunnels,  the 
work  done  thereunder,  and  of  the  company's  plans  on  file  for 
future  tunnel  construction,  which  estopped  the  city  from  de- 
nying the  company's  rights. 

By  the  ordinance  of  February  20, 1899,  in  evidence,  a  grant 
was  given  to  the  Illinois  Telephone  &  Telegraph  Company  to 
construct,  maintain,  repair  and  operate  in  all  of  the  streets, 
avenues,  alleys  and  other  places  in  the  city  of  Chicago  a  line  . 
or  lines  of  conduits  and  wires  to  be  used  for  the  transmission 
of  sound  signals  and  intelligence,  by  means  of  electricity  or 
otherwise,  which  should  be  laid  and  access  thereto  be  had 
from  the  surface,  and  not  from  a  tunnel  beneath  the  surface. 
It  appears  from  the  evidence,  which,  for  the  purpose  of  this 
motion,  the  court  must  assume  to  be  true,  that  the  Telegraph 
Company,  knowingly  intending  to  defraud  the  city,  in  plain 
violation  of  the  letter  and  spirit  of  the  ordinance,  prepared 
and  filed  plans  with  the  commissioner  of  public  works  for  con- 
structing a  tunnel  of  extensive  dimensions  thirty  feet  below 
the  surface  in  all  the  streets,  avenues,  alleys  and  public  places 
in  the  business  district  of  the  city,  and  obtained  permits  for 
tunnel  construction. 

January  29,  1900,  the  Hermann  resolution  was  introduced 
in  the  council  requesting  a  report  from  the  commissioner  of 
public  works  as  to  the  work  done  under  the  ordinance,  and  for 
his  opinion  as  to  whether  it  was  within  the  fair  letter  and 
spirit  of  the  same.  The  report  of  the  commissioner  of  public 
works,  accompanied  by  the  tunnel's  plans  and  copies  of  the 
permits  granted,  were  submitted  to  the  council  and  action 
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thereon  was  taken  by  the  council  placing  the  same  on  file. 
This  action  appeared  in  the  printed  pamphlet  of  the  council 
proceedings.  The  indictment  charges  that  after  July  20, 
1900,  the  printed  pamphlet,  showing  the  action  aforesaid, 
constituted  tiie  ofBlcial  record,  and  was  forged  by  making  it 
appear  that  the  report  of  the  commissioner  of  public  works,  on 
motion  of  Alderman  Novak,  was  duly  approved  and  placed 
on  file ;  it  appears  from  the  evidence  that  the  company,  rely- 
ing on  the  afSrmative  action  of  the  council,  as  shown  by  said 
printed  pamphlet,  invested  hundreds  of  thousands  of  dollars 
in  tunnel  construction  and  built  miles  of  tunnel;  and  that 
thereby  the  city  became  estopped  to  deny  the  rights  of  the 
company  to  its  tuimels  and  conduits  as  constructed. 

I  am  at  a  loss  to  perceive  how  the  action  of  the  council,  had 
it  been  taken,  merely  approving  the  report  of  the  commissioner 
of  public  works,  who  was  an  agent  of  the  city,  reporting  to» 
his  principal,  can  have  such  an  effect  or  afford  the  basis  for  an^ 
estoppel  in  pais,  or  operate  as  a  consent  of  the  council,  or  as 
a  ratification  of  what  had  been  done.  The  forged  report  of* 
the  council's  action  did  not  in  express  terms,  nor  purport,  to 
approve  the  permits  granted,  the  plans  submitted,  nor  the 
opinion  of  the  commissioner  that  the  work  was  within  the  let- 
ter and  spirit  of  the  ordinance.  The  councirs  action  in  ap- 
proving the  report  at  most  would  be  but  the  expression  of  a 
wrong  opinion,  not  binding  on  the  city. 

Where  so  important  a  franchise  is  involved  it  does  not  seem 
reasonable  to  hold  that  a  grant  may  be  conferred  by  the  mere 
approval  of  such  a  report.  It  would  be  a  dangerous  doctrine 
to  so  assert,  one  fraught  with  evil  consequences.  It  must  be 
remembered  too  that  the  company  waia  not  a  party  to  this 
transaction.  I  am  of  the  opinion  that  whatever  the  effect  of 
the  forged  document  might  be,  the  company  that  had  know- 
in^y  prepared  plans,  secured  permits,  and  constructed  its 
tunnel  in  plain  violation  of  the  ordinance,  with  the  evident 
purpose  to  obtain  a  subway  monopoly  and  thereby  defraud  the 
city,  would  be  estopped  from  asserting  the  doctrine  of  estop- 
pel, or  of  consent  or  of  ratification  or  of  claiming  that  it  had 
acquired  rights  by  the  council's  construction  of  its  ordinance. 
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Under  these  circumstances  the  city  would  not  be  estopped  to 
deny  to  the  wrong-doer  the  fruits  of  his  wrong-doing.  Bight 
and  justice  would  not  require  it. 

The  charter  is  silent' as  to  the  mode  in  which  the  council 
may  grant  a  franchise  of  this  kind.  But  in  view  of  the  sub^ 
ject  matter,  the  large  source  of  revenue  that  may  be  exacted 
by  the  city  for  the  use  of  its  streets,  the  various  public  grants 
for  the  uses  that  already  exist  in  its  streets,  and  the  necessity 
for  their  proper  regulation;  in  view  of  the  vastness  of  the  in- 
terest involved,  the  liabilities  imposed,  and  the  acts  and  pro- 
visions therein,  and  of  the  fact  that  the  provision  of  such  an 
ordinance  have  a  continuing  force  and  effect;  I  am  of  the 
opinion  that  such  a  grant  is  a  legislative  act  of  the  highest 
order  and  that  it  cannot  be  conferred  by  a  mere  resolution  of 
the  council,  but  must  be  embodied  in  the  permanent  form  of 
an  ordinance,  on  the  passage  of  which  the  yeas  and  nays  must 
be  taken,  which  must  receive  a  majority  vote  of  all  the  mem- 
bers elect  of  the  council,  be  submitted  to  the  mayor  for  his  ap- 
proval and  transcribed  upon  the  records  of  the  city. 

I  am  aware  of  the  case  in  the  208th  Illinois  which  counsel 
urge,  with  great  show  of  reason,  should  be  conclusive  of  the 
question  here  involved.  {Village  of  London  Mills  v.  Whitef 
208  111.  289.) 

What  was  said  in  that  case  must  be  taken  in  connection 
with  the  facts  in  the  case.  The  grant  there  was  for  the  erec- 
tion of  telegraph  poles  in  a  small  town;  and  the  court,  in  giv- 
ing its  reasons  for  its  decision,  said,  that  ''There  was  nothing 
upon  which  a  veto  could  operate  in  that  instance.'*  It  is  as- 
serted that  the  action  of  the  council  adopting  the  McGann  re- 
port operated  as  a  resolution  conferring  upon  the  company 
the  right  to  tunnel  its  conduits.  If  it  had  that  effect,  it  clear- 
ly modified  or  enlarged  the  original  grant.  Whether  it  had 
that  effect  or  not,  it  was  a  mere  nullity,  because  the  law  is  well 
settled  that  an  ordinance  can  only  be  amended,  altered,  modi- 
fied or  enlarged  by  an  act  of  equal  dignity. 

For  the  reasons  given  I  am  of  the  opinion  that  the  forged 
document  in  question  was  null  and  void,  wholly  inoperative 
and  could  not  afford  the  basis  for  an  estoppel  in  pais,  nor 
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operate  as  a  consent,  or  as  a  ratification  by  the  city  of  the  act 
of  the  company. 

Counsel  for  the  defendant  urged  that  from  the  allegations 
of  the  indictment  and  the  evidence  it  appears  that  as  to  the 
defendant  William  Loeffler  no  crime  is  charged,  because  it  ap- 
pears that  he  is  charged  with  forging  his  own  record;  and 
that  his  co-defendants  stand  in  a  relation  to  him,  in  law,  which 
ji^nders  the  indictment  fatal  also  as  to  them.  Owing  to  the 
necessity  for  immediate  decision  and  want  of  time  I  have  been 
unable  to  fully  consider  this  question ;  nor  is  it  necessary. 

For  the  above  reasons  the  court  is  constrained  to  direct  a 
verdict  of  not  guilty  as  to  all  of  the  defendants. 

Note. — ^A  motion  to  quash  the  Indictments  In  the  above  cases  was 
made  in  1905  before  Judge  TuthiU  in  the  criminal  court  of  Cook 
county,  and  the  motion  denied.  Judge  TuthiU  rendering  a  decision 
that  the  indictments  were  good.  The  case  then  came  up  for  trial 
before  Judge  Chetlaln.  The  decision  of  Judge  TuthiU  follows.  Feo- 
pie  v., Wheeler,  1  lU.  C.  C.  387.--Ed. 


{Criminal  Court  of  Cook  County,) 

People  of  the  State  of  Dlinois 

vs. 

Arthur  O.  Wheeler,  et  al. 

People  of  the  State  of  Illinois 

vs. 
Novak,  et  al. 

(March,  1905.) 

FoBQEiiY — ^Ai.TERATioN  OF  PROCEEDINGS  OF  CiTT  CouNCHi.  The  de- 
fendants were  indicted  under  the  statute  of  Illinois  for  for- 
gery for  altering  the  printed  records  of  the  city  council  of 
Chicago  in  reference  to  its  action  on  a  certain  report  of  the 
commissioner  of  public  works  relating  to  the  construction  of 
certain  tunnels  and  conduits  of  the  Illinois  Telephone  and  Tele- 
graph Company.  The  report  was  in  fact  ordered  by  said  city 
council  to  be  "placed  on  file"  but  the  printed  record  of  the  city 
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oouncil  was  cbanged  ao  as  to  read  "which  was  on  motion  of 
Aid.  Novak  (8th  ward)  duly  approved  and  placed  on  file." 
Held  that  this  constituted  a  forgery  of  a  record  or  other  au- 
thentic matter  of  a  public  nature  by  which  a  pecuniary  demand 
or  obligation  or  a  right  in  property  is  or  purports  to  be  cre- 
ated, cooyeyed,  transferred,  diminished  or  destroyed  with  in- 
tent to  damage  and  defraud  some  person,  body  politic  or  cor* 
porate,  constituting  the  statutory  crime  of  forgery. 

Indiotments  for  forgery  and  perjury.  Motion  to  quash  the 
indictments.    Heard  before  Judge  Richard  S.  Tuthill. 

For  statement  of  facts  see  opinion. 

John  J.  Healy,  state's  attorney,  Harry  Olsen  and  E.  C. 
Lindley,  assistant  state's  attorneys,  for  the  people. 

Levy  Mayer,  Nathaniel  C.  Sears  and  A,  S.  Trade,  for  the 
defendants. 

Tuthill,  J. : — 

The  question  here  involved  is  one  of  strict  law.  Its  con- 
sideration and  determination  is  based  upon  the  facts  set  out  in 
the  indictment,  which  are  to  be  taken  as  true.  The  court  is 
not  permitted  to  have  in  mind  or  to  surmise  any  different 
statement  of  facts  than  that  found  in  the  indictment. 

The  city  council  of  the  city  of  Chicago,  February  20,  1899, 
enacted  an  ordinance  granting  a  valuable  franchise,  in  and 
under  the  public  streets  of  the  city  of  Chicago,  to  the  Illinois 
Telephone  and  Telegraph  Company,  which,  being  duly  ap- 
proved by  the  mayor  and  accepted  by  the  corporation,  became 
a  law  of  the  city,  and  at  the  same  time  a  valid  contract  be- 
tween the  city  and  said  corporation.  This  ordinance  gave  to 
the  said  corporation  authority  to  construct,  etc.,  in  the  streets 
and  public  places  of  the  city  **a  line  or  lines  of  conduits  and 
wires  or  other  electrical  conductors,"  to  be  used  for  the  trans- 
mission of  sounds,  signals  and  intelligence,  by  means  of  elec- 
tricity  or  otherwise.  It  requires  that  such  conduits  should 
be  placed  under  ground  in  the  main  portion  of  the  city. 

It  gave  to  the  mayor  the  authority  to  designate  in  what 
streets  conduits  might  be  laid  and  required  the  company  to 
''at  all  times  place  and  keep  on  file  with  the  commissioner  of 
public  works  plans  showing  the  location  of  each  conduit  laid,'' 
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and  that  no  conduits  should  be  laid  without  first  obtaining  a 
permit  from  the  commissioner  of  public  works.  The  ordi- 
nance further  provided  that  before  opening  any  street  for  the 
purpose  of  laying,  repairing  or  removing  conduits  said  com* 
pany  should  obtain  '^from  the  commissioner  of  public  works 
a  permit  therefor  in  accordance  with  the  conditions  and  re- 
quirements in  this  ordinance." 

The  indictment  sets  out  the  ordinance  in  full  and  alleges 
that  there  Were  on  file  with  the  commissioner  of  public  works 
plans  showing  certain  streets,  etc.,  under  and  in  which  said 
company  proposes  to  construct  its  conduits  which  the  com- 
pany had,  pursuant  to  the  terms  of  said  ordinance,  filed  with 
Baid  commissioner;  which  said  plans,  it  is  alleged,  on  the  6th 
day  of  December,  1899,  were  **  approved  by  one  John  Erick- 
son,  city  engineer;"  that  on  the  8th  day  of  December,  1899, 
"**  pursuant  to  the  terms  of  said  ordinance  there  was  issued  to 
the  said  company  a  permit,  which  permit  authorized  said 
company  **to  construct  by  tunneling  its  conduits  under  the 
ordinance  aforesaid."  This  permit  is  set  out  in  the  indict- 
ment. It  gave  the  right  to  tunnel,  **  proceeding  from  a  shaft 
already  constructed  in  the  rear  of  170  Madison  street,  and 
from  other  shafts  for  which  said  permits  may  be  issued. ' '  It 
reserves  the  right  to  the  city  engineer  to  appoint  such  engi- 
neers and  inspectors  as  he  may  deem  necessary  for  the  proper 
supervision  of  the  work  and  to  protect  the  city's  interests,  but 
provided  that  the  conduits  constructed  should  be  used  for  no 
other  purpose  than  the  stringing  therein  of  wires,  etc.,  "to  be 
used  for  the  transmission  of  sound,  signals  and  intelligence  in 
accordance  with  the  ordinance."  It  is  then  stated  that  the 
said  company  "assuming  to  act  under  the  authority  confcrred 
in  and  by  said  ordinance  and  said  permit  and  prior  to  the 
fifth  day  of  February  •  •  •  did  construct  a  conduit  tunnel 
or  subway  of  great  length  to-wit,  of  the  length  of  560  feet, 
and  of  great  height,  to-wit,  of  the  height  of  seven  feet  six 
inches,  and  of  great  width,  to-wit,  six  feet  wide,  and  of  great 
depth  under  the  streets,  to-wit,  to  the  depth  of  twenty-five 
feet  below  the  surface,"  etc. 

The  indictment  then  alleges  that  on  the  29th  day  of  Janu- 
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ary,  1900,  there  was  duly  adopted  a  certain  resolution  on  mo- 
tion of  Alderman  Hermann,  which  was  as  follows : 

**  Whereas,  It  is  currently  reported  that  the  Illinois  Tele- 
phone and  Telegraph  Company  is  constructing  a  costly  con- 
duit system  under  the  streets  of  the  city  so  large  that  it  would 
interfere  with  other  or  different  use  of  the  streets  should  it 
hereafter  be  desired  by  the  city  so  to  use  it,  and  so  extensive 
as  to  be  a  violation  of  the  letter  and  spirit  of  the  ordinance 
upon  which  their  rights  depend,  and  to  be  wholly  unneces- 
sary for  any  legitimate  necessity  of  the  telephone  business, 
therefore  be  it 

Resolved,  That  the  commissioner  of  public  works  be  requested 
to  inform  this  council  what  permits  have  been  issued  to  the 
said  company  for  the  doing  of  work  in  the  streets  of  this  city 
and  under  what  authority  each  of  said  permits  has  been  is- 
sued; and 

Resolved,  further,  That  said  commisioner  be  requested  to 
report  to  this  council  what  work  is  being  done  by  said  com- 
pany in  said  streets,  and  whether  and  how  far  the  work  done, 
in  his  opinion  is  within  the  fair  letter  and  spirit  of  the  ordi- 
nance of  said  company. 

It  is  then  further  stated  that  on  the  fifth  day  of  February, 
1900,  said  commissioner  of  public  works  submitted  to  the 
council  in  writing  the  report  called  for  by  the  said  resolution, 
which  said  report  is  set  out  in  full  in  the  indictment.  It  gave 
the  information  asked  as  to  the  character  of  the  work  done, 
as  to  the  permits  under  which  said  work  had  been  done  and 
set  out  in  full  the  permits. 

The  commissioner  of  public  works  informed  the  council 
that  ' '  The  city  electrician  assures  me  that  the  space  is  not 
more  than  is  absolutely  necessary  to  accommodate  the  busi- 
ness to  be  transacted  by  the  Illinois  Telephone  and  Telegraph 
Company  under  the  plan  and  scope  presented  by  the  presi- 
dent of  that  company  and  for  the  accommodation  of  such 
wires  as  the  city  may  need  for  lighting  and  telegraph  pur- 
poses, as  they  are  authorized  to  use  them  under  tl^e  said  or- 
dinance. The  conduit  is  being  constructed  at  a  point  twenty- 
five  feet  below  the  surface."    He  further  states  to  the  coun- 
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cil,  ''The  work  is  progressing  with  very  little  inconvenience 
'to  the  general  public  and  I  believe  is  fully  within  the  fair 
letter  and  spirit  of  the  ordinance,'*  etc. 

The  indictment  states  that  this  report  was  then  and  there 
ordered  by  the  said  city  council  placed  on  the  file,  and  was  by 
said  city  council  of  said  cily  of  Chicago  published  as  a  part 
of  its  ofScial  proceedings,  and  then  and  there  became  and 
was  an  official  record  of  said  city  council  of  said  city  of  Chi- 
cago of  its  said  proceedings  on  the  fifth  day  of  February, 
1900,  and  then  and  there  became  a  record  of  a  public  nature. 

I  am  of  the  opinion  that  it  was  such. 

It  is  thereafter  in  said  indictment  alleged  with  all  needed 
particularity  that  the  defendants  did  ''feloniously,  fraudu- 
lently, unlawfully,  knowingly,  wilfully  and  falsely  alter  the 
said  true  and  genuine  record  of  a  public  nature  aforesaid 

•  •  •  by  inserting  after  the  words  'which  was'  and  be- 
fore the  words  'placed  on  file'  the  other  words,  'on  motion  of 
Aid.  Novak  (8th  ward)  duly  approved  and,'  "  making  the 
action  of  the  council  to  read  in  these  words:  "which  was  on 
motion  of  Aid.  Novak  (8th  ward)  duly  approved  and  placed 
on  file." 

It  is  maintained  by  the  state  that  these  facts  alleged  in  the 
indictment  constitute  the  crime  of  forgery.  The  learned 
counsel  for  the  defendants  maintain  that  they  do  not.  As 
heretofore  said,  all  facts  well  pleaded  and  set  forth  in  the 
-indictment  must  be  taken  to  be  true  as  stated.  What  then 
are  the  facts?  I  have  as  briefly  as  might  be  above  recited 
them  as  they  are  fully  and  at  length  set  out  in  the  indictment. 

It  is  pertinent  here  to  consider  the  statute  upon  which  the 
indictment  is  based.  Eliminating  words  which  have  no  di- 
rect reference  to  the  facts  of  this  case  the  statute  is  as  fol- 
lows: 

"Every  person  who  shall  falsely  make,  alter,  forge  or  coun- 
terfeit any  record  or  other  authentic  matter  of  a  public  na- 
ture •  •  •  by  which  any  pecuniary  demand  or  obliga- 
tion or  any  right  in  any  property  is  or  purports  to  be  created, 
increased,   conveyed,   transferred,   diminished   or  destroyed 

•  •    •    with  intent  to  damage  or  defraud  any  person,  body< 
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I>olitic  or  corporate"  shall  be  deemed  guilty  of  the  crime  of 
for^iy. 

The  words  "by  which  any  pecuniary  demand  or  obligation 
or  any  right  in  any  property  is  or  purports  to  be  created,  in- 
creased)  conveyed,  transferred,  diminished  or  destroyed,"  it 
is  maintained  by  ingenious  and  able  counsel  for  the  state,  do 
not  apply  to  the  words  **any  record  or  other  authentic  mat- 
ter of  a  public  nature."  Under  the  familiar  rule  of  ejusdem 
gefieris  this  contention  must  fall.  The  substance  and  effect 
of  this  rule  is  found  stated  in  many  decisions,  and  is  given  in 
Lewis'  Sutherland  on  Statutory  Construction  in  these  words: 
**It  is  a  principle  of  statutory  construction  everywhere  recog- 
nized and  acted  upon,  not  only  with  respect  to  penal  statutes, 
but  to  those  affecting  only  civil  rights  and  duties,  that  where 
words  particularly  designating  specific  acts  or  things,  are  fol- 
lowed by  and  associated  with  words  of  general  import  com- 
prehensively designating  acts  or  things,  the  latter  are  to  be 
regarded  as  comprehending  only  matters  of  the  same  kind  or 
class  as  those  particularly  stated.  They  are  to  be  deemed 
to  have  been  used,  not  in  the  broad  sense  which  they  might 
bear-  if  standing  alone,  but  as  related  to  the  words  of  more 
definite  and  particular  meaning  with  which  they  are  associ- 
ated." Further,  the*  punctuation  makes  the  construction  ar- 
gued for  by  the  state,  to  my  mind,  wholly  inadmissible. 

It  follows,  then,  that  to  sustain  this  indictment  for  forgery 
it  must  set  out  a  forgery  for  a  record  or  other  authentic  mat- 
ter of  a  public  nature,  by  which  a  pecuniary  demand  or  ob- 
ligation or  any  right  in  any  property  is  or  purports  to  be 
created,  conveyed,  transferred,  diminished  or  destroyed,  with 
intent  to  damage  and  defraud  some  person,  body  politic  or 
corporate. 

We  have  stated  in  the  indictment: 

First.  An  ordinance  of  the  city  of  Chicago  to  construct  a 
conduit  for  telephone  and  telegraph  wires  in  the  streets  of 
Chicago.  The  mayor  was  given  authority  by  this  ordinance 
to  designate  in  what  streets  these  conduits  might  be  laid. 

Second.  Without  any  permit  signed  by  the  mayor  .and  with- 
out any  authorization  by  the  city  council  a  tunnel  twenty- 
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five  feet  high  and  six  feet  wide  was  being  constructed,  and 
560  feet  of  it  had  been  constnicted  at  the  time  the  resolution 
of  the  council  was  passed  calling  upon  the  conunissioner  of 
public  works  to  make  a  rex)ort^  as  set  out  in  the  Herrmann 
resolution. 

Third.  The  report  was  made,  which  truly  and  fully  set 
forth  all  that  had  been  done  and  was  being  done  and  under 
what  authority. 

Fourth.  The  defendants  fraudulently  and  feloniously  al- 
tered, forged  and  counterfeited  (if  the  papers  were  those 
upon  which  an  alleged  forgery  could  be  based)  the  order  of 
the  city  council  to  file  or  receive  (for  the  words  are  practi- 
cally synonymous)  the  report  of  the  commissioner  of  public 
works,  by  adding  thereto  the  words  above  set  forth.     The  \ 

council,  it  is  alleged,  ordered  the  filing  of  the  report. 

There  can  be  no  question  as  to  the  power  of  the  council  to 
make  such  an  order,  nor  can  there  be  doubt  as  to  the  right 
of  and  legal  power  of  the  council  to  vote  to  ** approve'*  or 
^'reject*'  the  report  made  pursuant  to  its  previous  order  in 
the  Hermann  resolution. 

The  ninety-sixth  clause  of  section  1,  article  5,  of  the  city 
charter  conferred  upon  the  city  council  power  '*to  pass  all  or- 
dinances, rules,  and  make  all  regulations  proper  and  neces- 
sary to  carry  into  effect  the  powers  granted*'  in  such  charter. 
The  preceding  ninety-five  clauses  of  said  section  specify  in 
detail  these  various  powers.  In  only  a  few  of  them  is  the 
power  conferred  required  to  be  exercised  through  the  enact- 
ment of  a  formal  ordinance  with  the  enacting  words  '*Be  it 
ordained  by  the  city  council."  (See  sec.  2,  Id.)  Section  3 
provides  for  the  publication  of  all  ordinances  **  imposing  a 
fine,  penalty,  imprisonment  or  forfeiture,  or  making  any  ap- 
propriation."  Its  closing  sentence  is,  **AU  other  ordinances, 
orders  and  resolutions  shall  take  effect  from  and  after  their 
passage  unless  otherwise  provided  therein."  It  would  be  im- 
practicable if  not  impossible  by  ordinance  for  the  city  to 
•exercise  many  of  the  multiform  powers  conferred.  The  cor- 
poration can  not  accomplish  by  an  order  or  resolution  (the 
"words  are  used  interchangeably)  that  which  under  its  char- 
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ter  is  only  permitted  to  be  done  by  an  ordinance.  *'An  or- 
dinance prescribes  a  permanent  rule  of  conduct  or  govern- 
ment, while  a  resolution  is  of  a  temporary  character." 
Again,  **It  may  be  stated  as  a  general  rule  that  matters 
upon  which  a  municipal  corporation  desires  to  legislate  must 
be  put  in  the  form  of  an  ordinance,  while  all  acts  that  are 
done  in  its  ministerial  capacity  and  for  a  temporary  purpose 
may  be  put  in  the  form  of  a  resolution."  (See  McQuillan, 
Municipal  Ordinances,  sec.  2,  and  cases  cited.) 

'*The  resolution  is  designed  to  meet  specific  anct  individual 
cases."     (1  Thompson,  Corporations,  sec.  937.) 

'*The  general  rule  is  that  when  the  charter  is  silent  as  to 
the  mode  of  doing  an  act,  the  act  may  be  done  and  evidenced 
by  a  resolution."  (Atchison  Bd,  of  Ed.  v.  DeKay,  148  U.  S. 
591,  37  Law.  Ed.  -576,  and  cases  cited.) 

It  thus  appears  that  the  general  powers  of  law  applicable 
to  municipal  corporations  permit  and  sanction  the  doing  of 
a  vast  nimiber  of  acts,  which  such  organizations  must  per- 
form, by  means  of  orders  and  resolutions  duly  passed  by  the 
city  council,  and  that  this  method  of  enforcing  many  of  the 
powers  conferred  in  the  charter  of  Chicago  is  recognized  in 
the  charter  itself. 

The  city  council  had  ample  power,  then,  to  dispose  of  the 
report  sent  to  it  by  the  commissioner  of  public  works,  as  it 
saw  fit.  This  action  was  not  one  requiring  the  passage  of  an 
ordinance.  The  council  might  have  said  nothing  when  the 
report  came  in.  It  might  have  placed  it  on  file,  receiving  it 
merely.  It  might  have  approved.  Placing  it  on  file  would 
not  be  an  affirmative  act,  such  as  would  commit  the  council 
or  the  city  to  anything  in  the  report.  Such  would  not,  how- 
ever, be  the  case,  should  the  council  by  vote  approve  or  adopt 
the  report. 

For  the  first  time,  jus  far  as  this  record  shows,  the  council^ 
from  the  report  filed,  learned  that  the  corporation  had  pro- 
ceeded to  lay  conduits  in  the  streets  without  the  permits  re- 
quired in  the  ordinance,  from  the  mayor. 

It  learned  for  the  first  time  that  an  underground  tunnel  of 
large  proportions  was  being  laid,  which  the  city   engineer 
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thought  was  not  unnecessarily  large  for  telephone  and  tele- 
graph uses.  It  learned  for  the  first  time  these  facts,  and  of 
the  method  of  doing  the  work  as  shown  by  the  permits.  It 
had  the  statement  also  of  an  honorable  and  capable  and  in 
all  respects  trustworthy  commissioner  of  public  works,  of  his 
approval  of  all  that  had  been,  and  was  being  done  under  the 
ordinance,  as  being  within  the  letter  and  spirit  of  the  ordi- 
nance, as  he  construed  it.  It  might  be  admitted  that  his 
views  would  have  been  the  views  of  the  best  and  wisest  men 
in  the  city,  had  they  equal  knowledge  of  the  matter;  yet  he 
could  not  bind  the  city,  nor  did  he  attempt  to  do  so.  In  obe- 
dience to  the  direction  of  his  superior,  the  city  of  Chicago, 
he  made  his  report,  and  gave  his  opinion.  The  city  council 
was  then,  if  it  desired,  to  approve  his  report.  The  indictment 
says  that  it  did  not  approve,  that  it  only  placed  the  report  on 
file,  but  that  the  defendants  altered  the  record  showing  the 
action  of  the  council  by  making  it  show  that  on  motion  of 
Alderman  Novak,  of  the  eighth  ward,  that  report  was  ap- 
proved and  placed  on  file,  which  alteration,  it  is  alleged,  con- 
stituted and  was  a  forgery  of  a  record  or  other  authentic 
matter  of  a  public  nature  with  intent  to  defraud,  etc.  It  is 
strongly  urged  that  said  purported  order  or  resolution  of  the 
council  was  not  one  **by  which  any  pecuniary  demand  or  ob- 
ligation or  any  right  in  any  property  was  or  purports  to  be 
created,  increased,  conveyed,  transferred,  diminished  or  de- 
stroyed." 

Let  us  for  a  moment  consider  the  meaning  of  these  words, 
all  of  which  under  the  rules  of  legal  construction  must  be 
given  force  and  effect,  if  possible.  I  submit  that  they  in- 
clude everything  that  can  possibly  be  done  by  means  of  a 
** record  or  other  authentic  matter  of  a  public  nature"  or  by 
means  of  a  "charter,"  "letters  patent,"  "deed,"  "lease," 
"indenture,"  "writing  obligator^',"  "a  will,"  or  by  any 
other  of  the  subjects  of  forgery  mentioned  in  the  statute.  A 
pecuniary  demand  or  obligation  or  a  right  in  property  may 
be  created,  it  may  be  increased,  it  may  be  conveyed,  it  may  b^ 
transferred,  it  may  be  diminished,  it  may  be  destroyed,  by 
any  of  these  instruments  of  which  a  forgery  may  be  effected. 
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That  includes  all  that  can  be  done  by  and  through  these  dif- 
ferent named  instruments,  documents^  etc.  Broader  terms 
could  hardly  have  been  used. 

Can  the  c6urts  say,  without  bringing  in  extrinsic  matters, 
that  the  forgery  of  the  word  "approved"  in  this  case  did 
not,  could  not  have  an  effect  to  ''create"  a  pecuniaiy  demand 
or  obligation  or  any  right  in  any  property,  that  it  did  not, 
could  not  have  an  effect  to  **increajBe"  any  right  in  any 
property,  that  it  did  not,  could  not  have  an  effect  to  "con- 
vey" or  "transfer"  any  right  in  any  property,  that  it  did 
not,  could  not  have  an  effect  to  "diminish"  or  "destroy"  any 
right  in  property? 

The  city  holds  the  streets  and  public  places  as  property. 
They  belong  to  the  city.  Some  are  held  in  fee  and  in  others 
it  has  the  perpetual  right  of  user,  which  is  also  property. 
It  might  be  said  that  no  forgery  could  create,  etc.,  any  pe- 
cuniary obligation  or  give  any  right  in  property,  for  the  law 
will  treat  it  as  a  void  and  criminal  act.  A  note  forged  is  in 
effect  no  note  at  all.  No  pecuniary  obligation  is  created 
thereby.  So  the  forgery  of  this  record,  in  very  fact,  neither 
could  create,  diminish  or  destroy  the  legal  rights  of  the  city, 
but  it  could  purport  to,  just  as  the  forgery  of  any  other  in- 
strument could  purport  to  create  rights.  It  is  held  as  funda- 
mental law  that  it  is  not  necessary  that  the  indictment  show 
how  the  false  instrument  would,  if  true,  create,  increase, 
diminish  or  defeat  any  pecuniary  obligation,  or  would  trans- 
fer or  affect  any  property  whatever.  These  are  deductions 
of  law  not  to  be  varied.  Ency.  P.  &  P.,  p.  558,  and  cases 
cited. 

"Nor  does  the  rule  require  that  an  indictment  should  con- 
tain a  specific  allegation  of  the  existence  of  every  fact,  the 
existence  of  which  is  assumed  in  a  forged  instrument.  It  is 
enough  if  the  writing  is  one  which,  if  genuine,  might  ap- 
parently be  of  some  legal  efficacy."    Id.  559. 

"The  general  rule  is  that  if  the  instrument  is  void  it  is  no 
crime  to  forge  it.  Yet,  even  in  such  case,  where  the  paper 
doe?  not  appear  to  have  any  legal  validity  or  to  show  that 
another  might  be  injured  by  it,  but  extrinsic  facts  exist  by 
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whioh  the  owner  of  the  paper  might  be  able  to  defraud  an- 
other,  then  such  facts  being  averred  in  the  indictment  would 
make  the  forgery  of  the  instrument  a  crime."  For,  as  Judge* 
Co  wen  said  in  People  v.  Shallf  9  Cowen,  778,  "An  instrument 
purporting  to  be  void  on  its  face  and  not  shown  by  the  aver- 
ment to  be  operative  if  genuine,  is  not  the  subject  of  for- 
gery." No  one  can  question  this  law.  It  is  recognized  in 
all  the  text  books  as  well  as  in  the  decisions  of  the  courts  of 
last  resort. 

It  is  said, '  however,  that  **  apparent  legal  efficiency  is- 
enough.  It  is  not  necessary  that  such  suit  (based  upon  the^ 
forged  paper)  should  have  in  it  the  elements  of  legal  suc- 
cess. It  is  enough  if  the  foiled  instrument  be  apparently 
sufficient  to  support  a  legal  claim  and  it  is  sufficient  if  the 
claim  be  only  indirect."    1  Wharton,  Crim.  Law,  680. 

And  again,  "An  instrument  to  be  the  subject  of  forgery 
must  be  such  that  it  can  be  used  as  proof,  either  perfect  or 
imperfect,  in  a  suit  with  another."    Id.  691,  sec.  91i 

"If  the  instrument  is  one  which  could  be  used  in  evidence 
it  is  held  to  be  one  which  would  make  it  the  subject  of  forgery. 

"The  record  of  such  (municipal)  corporations  are  evidence 

generally.     Their  acts  are  of  public  character  and  the  public 

is  bound  by  them."    See  Weith  v.  City  of  Wilmington,  68 

■  N.  C.  34;  citing  2  Phillips,  Ev.  and  Greenleaf,  Ev,,  2d.  ed.  484. 

"Nor  need  there  be  a  person  capable  of  being  immediately 
defrauded  by  the  forgery.  It  is  enough  if  the  injury  may 
be  possibly  inflicted  in  the  future."  1  Wharton,  Crim.  Law, 
694. 

This  principle  is  supported  by  many  citations  illustrating 
it  in  Wharton,  sec.  695,  of  the  work  above  cited.  In  Bowles 
V.  State,  37  Ohio  State,  35,  it  was  held  that  even  though  the 
statute  under  which  a  forged  bond  purports  to  be  issued  may 
be  declared  unconstitutional  an  indictment  for  forgery  of  it 
would  be  upheld,  and  it  is  enough  if  there  be  a  probability  of 
fraud. 

Chief  Justice  Fuller  in  United  States  v.  Lacher,  134  U.  S. 
624,  tersely  declares  the  law  to  be  that  "Before  a  man  can  be 
punished  his  case  must  be  plainly  and  unmistakably  within. 
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the  statute.  But  though  ^ual  laws  are  to  be  construed 
strictly,  yet  the  intention  of  the  legislature  must  govern  in 
construction  of  penal  as  well  as  other  statutes,  and  they  are 
not  to  be  construed  so  strictly  as  to  defeat  the  obvious  inten- 
tion of  the  legislature."  He  cites  in  this  connection  Mr.  Jus- 
tice Story  and  approves  the  declaration  of  Mr.  Sedgwick  in 
his  work  on  Statutory  and  Constitutional  Law,  282,  in  which 
he  says  ''Courts  refusing  on  the  one  hand  to  extend  the  prin- 
ciple to  cases  which  are  not  clearly  embraced  in  them,  and  on 
the  other  equally  refusing  by  any  mere  verbal  nicety,  forced 
construction  or  equitable  interpretation,  to  exonerate  parties 
plainly  within  their  scope."  Following  this  rule  of  construc- 
tion I  find  the  offense  charged  in  the  forgery  indictment  to 
be  a  statutory  crime  under  the  law  in  this  state  and  to  be 
clearly  and  adequately  set  out  in  the  indictment. 

The  motion  to  quash  the  indictment  is  denied,  and  the  de- 
fendants are  required  to  plead  to  the  same. 

The  same  order  will  be  entered  in  the  indictments  for  per- 
jury.^ 
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Columbian  Celebration  Company,  et  al. 

(August  6,  1903.)        ^ 

1.  Capital  Stock — Trust  Fund  for  Creditors.    The  capital  stock 

of  a  corporation  is  a  trust  fund  for  its  creditors.  This  trust 
fund  consists  of  the  capital  paid  in  and  that  which  the  creditor 
has  promised  to  pay  in. 

2.  Same — ^Device  to  Avoid  Stock  LiABrLirr.    Any  device  between 

stockholders,  or  between  stockholders  and  the  corporation,  by 
which  the  stockholders'  liability  to  the  creditors  is  sought  to  be 
avoided,  is  against  public  policy  and  void,  even  though  the 
transaction  may  be  binding  as  between  themselves. 

iFor  the  decision  on  the  motion  to  direct  a  verdict,  see  People 
V.  Loeffler,  1  111.  C.  C.  381,  supra, — EM. 
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8.  SuBSCBiPTioN  Taken  in  Pbopertt — Overvaluation — ^Honest  Mis- 
take, STO.  A  BubBcription  to  stock  may  be  paid  in  property 
but  there  must  be  an  honest  attempt  to  arrive  at  the  actual 
value  of  the  property.  If  the  property  is  fraudulently  over- 
valued, such  overvaluation  vv^ill  be  held  void  as  a  matter  of 
law,  although  an  honest  mistake  as  to  such  value  will  not  in- 
validate the  transaction. 

4.  Same — Effect  of  Overvaluation — How  Stock  Must  be  Paid  for. 
If  the  property  contributed  in  payment  of  a  subscription  is  not 
valued  In  good  faith,  or  if  there  is  an  intentional  overvalua- 
tion by  the  directors,  or  If  the  property  is  entirely  worthless, 
the  stock  will  be  considered  as  not  fully  paid.  As  against 
creditors  the  stock  must  be  paid  for  in  "money  or  money's 
worth." 

6.  Same — ^Payment  of  Subscription  in  Property — Good  Faith  of 
Dibeotobs.  To  constitute  a  valid  payment  of  a  stock  subscrip- 
tion by  the  transfer  of  property,  there  must  be  good  faith  on 
the  part  of  the  directors.  The  law  does  not  require  infallible 
Judgment,  but  where  the  evidence  shows  an  intentional  over- 
.valuation  or  any  device  to  obtain  possession  of  the  stock  with- 
out fully  paying  for  it,  the  transaction  will  be  deemed  fraudu- 
lent in  law  and  in  fact. 

6.  Same — Cbude   and    Undeveloped    Inventions    as    Payment   fob 

Stock  Subscriptions.  Where  the  evidence  shows  that  an  in- 
ventor and  organizer  of  a  corporation  turned  over  to  the  cor- 
poration in  full  payment  for  his  subscription  of  $2,000,000,  cer- 
tain crude  and  undeveloped  inventions  which  had  never  been 
In  use  and  had  no  known  value,  and  the  board  of  directors  was 
controlled  by  such  inventor,  and  it  was  not  shown  that  any  of 
said  board  honestly  believed  that  the  inventions  were  worth 
the  amount  of  said  subscription  and  there  was  no  honest  dis- 
cussion or  inquiry  as  to  the  value  of  such  inventions,  it  was 
held  that  the  scheme  was  a  fraudulent  one  and  the  stock  could 
not  be  considered  as  paid  up. 

7.  Same — Entire  Stock  of  Corporation  Issued  in  Exchange  fob 

Cebtain  Inventions — ^Whetheb  Paid  fob.  Where  the  entire 
capital  stock  of  a  corporation  is  issued  in  exchange  for  certain 
inventions  to  be  used  in  a  certain  amusement  enterprise,  and 
the  company  possessed  no  land,  or  site  for  the  projected  build- 
ing, and  it  had  no  means  of  obtaining  any  money,  except  from 
its  subscriptions,  these  facts  must  be  taken  into  consideration  in 
determining  the  good  taith  of  the  transaction. 

8.  Same— Value  of  Pbopebty — Futubb  Pbofits — Speculative  Val- 

ues. Property  taken  in  payment  of  stock  subscription  must  be 
capable  of  pecuniary  estimate.    A  guess  or  an  estimate  as  to 
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the  value  of  a  right  to  use  certain  crude  and  undeveloped  In- 
ventions, baaed  entirely  on  speculative  profits  from,  the  future 
use  of  such  inventions  cannot  be  considered  as  determining 
the  value  of  such  inventions. 
9.  Same — ^Abbangembitt  BxrwEEN  Stockholdkbs  as  to  Pathsnt  or 
Subscriptions.  Any  arrangement  between  stockholders  by 
which  the  stock  Is  but  nominally  paid  up,  the  corpcHtttion  not 
in  fact  getting  the  benefit  of  the  price  in  good  faith,  will  be 
regarded  as  a  sham  and  not  as  a  valid  payment,  as  against  the 
creditors  of  the  corporation. 

10.  Samb — Fbaxtdulxitt  Payment  or  Subscbiftioit.    "W^ere  certain 

inventions  are  turned  over  to  a  corporation  in  payment  of  a 
subscription  to  its  stock  and  a  large  part  of  such  stock  is 
turned  back  into  the  treasury  of  the  corporation  to  be  used 
for  promotional  purposes,  such  transaction  will  be  considered 
as  fraudulent  both  in  law  and  in  fact. 

11.  Pabol  S>7idencb — ^Admissibub  to   Show   What  Agbeement  Re- 

FEBRKD  TO.  Where  a  subscriber  for  the  bonda  of  a  certain  cor- 
poration is  entitled  to  certain  shares  of  stock  as  a  bonus  and 
no  particular  shares  of  stock  are  designated,  parol  evidence  is 
admissible  to  show  what  particular  stock  is  referred  to. 

12.  Stock  Subscbipttton' — Effect  of  Issuance  or  Stock  as  Fullt 

Paid— Recital  in  Cebtificate.  The  mere  fact  the  stock  was 
issued  as  fully  paid  does  not  make  it  so  in  fact  The  sul)- 
scribers  cannot  safely  rely  upon  the  recital  on  the  face  of  the 
certificate  that  the  stock  is  fully  paid  and  make  no  further 
Inquiry. 

13.  Cebtificate  or  Stock — ^Receipt  of — Implied  Pbomise  to  Pay 

Therefob.  a  promise  to  take  a  share  of  stock  Imports  a 
promise  to  pay  for  it,  even  though  the  certificate  is  stamped 
*'non-asses8able." 

14.    SUBRrWPTION   FOB  BONDS    AND   STOCKS — ^APPLICATION^  OF  PAYMENTS 

— Stock  Liability.  Where  defendants  subscribe  for  bonds  of 
a  corporation  and  receive  certain  shares  of  the  iiapital  stock 
of  the  corporation  as  a  bonus,  and  an  action  is  instituted  to 
enforce  a  liability  on  such  stock  to  the  creditors  of  the  corpora- 
tion, a  court  of  equity  will  not  treat  the  money  paid  under  the 
subscription  agreement  as  paid  upon  the  stock,  as  against  the 
claim  of  creditors  becoming  such  with  knowledge  that  the  stock 
was  unpaid. 
15.  Stock  Subscription — Bona  Ptob  Pubchasebs — Bonus  Stock. 
Where  certain  persons  subscribed  for  the  bonds  of  a  corpora- 
tion and  received  certain  shares  of  its  stock  as  a  bonus,  to  be 
delivered  upon  payment  for  the  bonds,  such  subecrlbers  were 
put  upon  inquiry  as  to  the  character  of  the  stock  and  the 
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rigtft  of  the  corporatlaati  to  diflEpme  of  H  «t  leee  than  par.  If 
no  inquiry  waa  matle,  -die  law  holds  aiieh  «tockh»ldef8  oharge- 
ahle  with  that  Juwwledge  which  a  reasonable  InQuiry  would 
have  dlBcloaed. 
IG.  Saiuk- Wjiothse  Sibck  Tjiansfebbeid  bt  Cotpobation  18  A  Bonus 
or  "Gift,  qb  a  Saul  The  defendants  subscribed  lor  certain  cor- 
porate bonds  and  received  with  such  subscription  certain  stock 
of  the  corporatien  as  a  gift  or  bonus.  The  stock  in  Question 
had  been  previously  subscribed  for  and  supposedly  paid  for  by 
the  tnottfer  to  the  corporation  of  certain  inventions  of  doubt- 
fnl  Tahie,  and  tihereatter  such  stock  was  turned  back  into  the 
treasuiy  of  the  corporation  Jor  the  purpose  of  re-lsauing  the 
same  to  the  subscribers  for  the  bonds.  Held  that  inasmuch  as 
the  stock  was  turned  back  to  the  corporation  without  anything 
being  paid  for  it,  it  stood  In  the  same  position  as  if  it  was 
never  issued  and  upon  lis  re-issuance  to  the  subscribers  for 
the  bonds,  such  subscribers  cannot  be  treated  as  assignees  but 
must  be  treated  as  original  subscribers  and  held  liable  as  such. 

17.  SuBscBiFTioN  AoBBEaiENT — JElBQuisiTES  OF.    No  particular  form  of 

words  is  necessary  to  constitute  an  agreement  to  become  a 
stockholder.  If  the  contract  amounts  to  an  agreement  to  take 
from  the  comiwiny  its  stock  that  is  sufficient. 

18.  Stockholdebs — CHABfflCASij:  WITH  Notice  that  fixocK  Must  bet 

PAm  FOB.  Subscribers  to  the  capital  stock  of  a  corporation  are- 
presumed  to  know  that  the  corporation  could  not  legally  issue 
fully  paid  stock  to  any  one  agreeing  to  become  .a  stockholder, 
without  the  same  being  paid  for  in  money  or  in  motley's  worth. 

19.  LlABIUTT    OT    STOOKHOLOEBa-^TOOK    BjDCEIVED    AS    BONUS    WITH 

PunoHAM:  otF  Bonds — Eefsoet  of  Risfusax  to  Accept.  Oertain 
persons  agreed  to  take  and  (pay  for  oertain  bonds  of  a  corpora- 
tion. The  -subscription  agreement  provided  that  uinm  full 
payment  being  made  the  subscriber  should  be  entitled  to  re- 
ceive certain  shares  of  stock  as  a  bonus.  After  signing  the 
subscription  agreement  and  paying  for  the  bonds,  certain  of 
the  subscribers  neglected  or  refused  to  accept  the  stock.  Held 
that  the  true  construction  of  the  agreement  was  that  upon  the 
payment  for  the  bonds  the  subscriber  eo  in&tanti  became  en> 
titled  to  the  stock,  and  thereupon  the  liability  'Of  such  sub- 
scribers became  fixed  -as  stockholders  and  they  could  not  re> 
flcind  such  agreement  In  whole  or  In  part,  as  against  the  cred- 
itors of  the  corporation. 
20.  Sami>— Effect  of  Refusal  so  Agcbpt  Stoqc  qb  £oi«ds.  The 
«ame  meaauFe  vf  liahUHy  attaches  ito  such  of  the  isubscribers 
of  bonds  who  either  refused  or  neglected  to  take  either  stock 
«r  bonds.    {Having  paid  for  the  bonds  and  not  having  esrorcised 
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any  right  to  rescind  the  suhscription  agreement  their  liability 
to  creditors  became  fixed  and  determined. 

21.  SuBSCBiPTioif  Agreement — Right  to  Rescind.    Upon  the  execu- 

tion of  a  subscription  agreement,  the  liability  of  a  subscriber 
to  the  creditors  Immediately  attaches,  and  euch  subscriber 
cannot  escape  liability  by  a  rescission  of  the  contract 

22.  Stockholders'  Liabilitt — ^Pubchasers  fob  Value — ^Liabhjtt  of. 

Effect  of  Notice.  A  purchaser  or  assignee  of  stock  which 
has  not  been  fully  paid  is  not  liable  to  corporate  creditors, 
where  the  stock  has  been  issued  as  fully  paid  and  he  has  ao^ 
quired  the  same  in  good  faith  and  without  notice  that  it  has 
not  been  fully  paid.  But  if  he  has  notice  that  it  is  npt  fully 
paid  he  is  liable. 

23.  Stockholder's    Liability — ^Extent  of  Knot^xedob  that    Stock 

WAS  Not  Paid  up.  "WTiere  the  subscribers  to  bonds  of  a  cor- 
I)oration  receive  an  equal  amount  of  the  shares  of  stock  of  the 
corporation  as  a  bonus  and  at  the  time  of  the  making  of  the 
subscription  they  are  informed  that  the  capital  stock  has  been 
paid  up  by  the  transfer  to  the  corporation  of  certain  inven- 
tions and  patents,  and  such  inventions  and  patents  are  of  un- 
certain and  doubtful  value  and  such  subscribers  blinded  by  the 
promise  of  large  dividends  rely  upon  the  statements  of  the 
officers  of  the  corporation  as  to  the  value  of  the  inventions, 
etc.,  and  make  no  independent  inquiry,  they  are  chargeable 
with  knowledge  that  such  stock  is  not  paid  up,  and  cannot 
be  considered  as  purchasers  for  value. 

24.  Same — Belief  of  Subscbibek  that  Stock  is  Paid  up — ^Effect 

OF.  The  fact  that  the  subscribers  honestly  believed  that  the  cap- 
'  ital  stock  was  fully  paid  for  is  no  defense  to  an  action  to  enforce 
a  stock  liability.  In  order  that  such  belief  should  be  avail- 
able as  a  defense  it  must  be  based  upon  a  statement  of  facts 
which  the  purchasers  believed  to  be  true  and  which  facts  if 
true,  would  constitute  a  sufficient  payment  of  such  stock.  A 
mere  statement  either  of  fact  or  law  by  a  third  person  is  not 
in  itself  a  sufficient  foundation  for  a  belief,  which  the  law  will 
recognize  as  relieving  such  person  from  liability,  but  the  facts 
from  which  such  conclusion  is  arrived  at  must  be  considered. 

25.  Same — Good  Faith  of  Subscribeb — Btfect  of  Belief  ih  Success 

OF  Enteeprisew  It  is  not  a  defense  to  an  action  to  enforce  a 
stock  liability  that  the  subscriber  acted  in  good  faith  in  sign- 
ing the  subscription  agreement,  or  that  he  believed  that  the 
enterprise  would  be  a  success. 

26.  Stock  Subscbiption — ^Payment  in  Money's  Wobth — ^Rule  in  Illi- 

nois. The  courts  of  Illinois  have  not  departed  from  the  rule 
that  a  payment  of  a  stock  subscription  is  not  good  as  against 
creditors  where  payment  has  not  been  made  in   money  or 
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money's  worth.  Stock  may  be  paid  for  In  property  but  such 
property  must  be  valued  in  entire  good  faith.  If  there  Is  an 
overvaluation  combined  with  a  failure  to  exercise  any  judg- 
ment as  to  the  value  of  the  property,  or  where  there  is  an  in- 
tentional overvaluation  or  where  the  circumstances  show  that 
the  transaction  was  a  mere  fraudulent  device,  the  stock  will 
not  be  considered  as  full  paid. 

27.  Samb — ^Liability  op  Assignee — Effect  of  Notice.  The  pur- 
chaser of  stock  issued  as  "paid  up"  with  notice  that  it  is  not 
paid  up,  or  with  notice  of  facts  connected  therewith,  Is  liable 
to  the  creditor  to  the  same  extent  as  his  immediate  transfer- 
ror. 

2S.  Same —When  Stockholders  are  Bona  Fide  Purchasers — ^What 
Knowledge  Imputed  to  Them.  Persons  purchasing  the  bonds 
of  a  corporation  and  receiving  its  stock  as  a  bonus  are  not 
permitted  to  deal  with  the  corporation  with  their  eyes  shut 
As  bond  holders  they  are  chargeable  with  notice  of  the  con- 
tents of  the  mortgage  and  with  the  provisions  of  any  contracts 
referred  to  therein,  and  as  stockholders  they  must  take  notice 
of  the  amount  of  the  capital  stock,  the  contents  of  the  charter, 
as  well  as  the  law  of  the  land  governing  such  corporations. 
Where  the  circumstances  are  sufficient  to  put  a  reasonably 
prudent  and  cautious  man  upon  inquiry  as  to  the  goo4  faith 
of  the  transaction  by  which  the  stock  of  the  corporation  is 
paid  up,  such  subscribers  cannot  be  considered  as  Innocent 
holders. 

29.  Subscription  to  Stock — Evidence  of.    Evidence  examined  and 

held  sufficient  to  show  that  certain  defendants  were  liable  as 
subscribers  to  the  capital  stock,  even  though  it  was  not  shown 
that  they  actually  signed  the  subscription  agreement. 

30.  Liability    op    Stockholders — Enforcement    Against    Estate — 

Personal  Representatives  not  Made  Parties.  Where  an  ac- 
tion is  instituted  to  enforce  a  stockholder's  liability,  and  such 
stockholder  dies  during  the  pendency  of  the  suit,  no  decree 
can  be  rendered  against  his  estate,  where  his  personal  repre- 
sentatives have  not  been  made  paities. 

51.  Liability  of  Stockholders — Burden  of  Proof.  Where  com- 
plainants in  an  action  to  enforce  stockholder's  liability,  show 
that  certain  stock  which  had  been  transferred  to  one  of  the 
defendants  was  unpaid  stock,  the  burden  of  proof  is  upon 
such  defendant  to  show  that  he  is  a  purchaser  for  value. 

32.  Creditor's  and  Stockholder's  Bills — Judgment  and  CJontbact 
Creditors — Rights  of.  A  Judgment  creditor  has  a  standing  in 
equity  to  pursue  all  the  property  of  his  debtor  and  can  equit- 
ably attach  all  rights  and  credits  of  his  debtor.  A  simple  con- 
tract creditor  has  no  such  standing  in  a  court  of  equity  and 
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can  only  ffle  a  bin  to  enforce  sto<*holdert  liabinty  by  virtue 
dt  section  25  of  the  general  Incorporation  act 

33.  Statute  of  ^jmitattons — irx  Action  to  Bnpoeob  Stockholder's 

liEkBiUTt— When  a  Bab.  A  bill  was  filed  to  «iforce  stock- 
holden'  liability  and  a  demurrer  was  sustained  thereto  and  the 
bill  dismissed.  Upon  appeal  the  judgment  w|is  reve/rsed.  The 
defendant  was  not  notified  of  the  redocketlng  of  the  case 
within  five  years  as  required  by  law.  Held  that  the  statute 
of  limitations  was  a  bar  to  the  action. 

34.  Samd— Estate  of  Deceased  Stockholders.    Where  an  action  Is 

brought  to  enforce  a  stockhplder*s  liability  and  certain  stock- 
holders decease  during  the  pendency  of  the  suit,  and  the  suit 
Is  not  revived  by  bringing  in  the  executors  or  administrators 
of  such  deceased  stockholders  within  two  years  from  the  date 
of  the  issuance  of  the  letters,  the  only  decree  that  can  be 
made  against  any  executor  or  administrator  Is  that  the  same 
he  paid  out  of  assets  discovered  or  inventoried  after  the  ex- 
piration of  said  two  years. 

35.  Stock  and  Stockholders — ^Liabilitt  of  Tbitbtee.     Where  cer- 

tain shares  of  stock  are  deposited  with  a  bank  as  trustee  to 
deliver  the  same  to  the  subscribers  for  bonds  of  the  corpora- 
tion as  a  bonus,  and  such  bank  merely  acts  as  a  conduit  through 
which  the  corporation  transfers  said  stodic  to  Che  bondholders, 
such  bank  is  not  liable  as  a  stockholder  within  the  meaning 
of  section  25  of  the  General  Incorporation  Act  of  Illinois. 

36.  EInforcement  of   Stockholder's   Li abh^ity— Right  to  Set  Off 

Claims  as  Bondholders.  Where  certain  deffendants  subscribe 
for  the  bonds  of  a  corporation  and  receive  stock  of  the  cor- 
poration as  a  bonus,  and  an  action  is  Instituted  to  enforce  a 
stockholder's  liability  with  respect  to  such  bonus  stock,  it  was 
held  that  the  defendants  were  not  entitled  to  set  off  the  amount 
of  their  liability  on  the  stock  against  any  claim  they  may  have 
on  the  bonds.  They  must  first  pay  for  their  stock  and  file  their 
claim  on  the  bonds. 

37.  Bondholders — ^Rioht  to  Share  Equally  with  Other  Obeditobs — 

Application  of  Maxim  "He  that  Doeth  Iniquity  Shall  Not 
Have  Equity."  Bondholders  of  an  insolvent  corporation  who 
were  also  stockholders,  but  received  their  stock  as  a  bonus  with 
their  subscription  for  bonds,  are  entitled  to  share  equally  with 
other  creditors  in  the  distribution  of  the  corporate  assets, 
even  though  they  originally  paid  nothing  for  their  stock.  Al- 
thou^  the  transaction  by  Which  they  received  thefr  stock  as 
a  bonus  was  fraudulent  in  law,  there  being  no  actual  fraud, 
^wA  stockholders  cannot  be  considered  as  not  coming  into 
court  "with  clean  hands." 
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Bill  to  enfoapoe  sfcockholdera'  liabiKty.    Circuit  court  Gten. 
No,  116^462.    Heard  upon  ex^ceptioDS  to.  master's  report  be- 
fore Judge  Murray  F.  Tuley. 
,     The  facts  are  stated  in  tbe  opinio. 

Scott,  Bancroft,  Lord  d  Stephens,  Herrick,  Allen,  "Aoyesen 
4s  Martin,  JB.  B.  Bliss  and  Frcmcis  &  Riddie,  soUcitom  lor 
complainants. 

Morcm,  Mayer  &  Meyer,  Henry  M,  Bacon,  George  S.  Baker, 
Bangs,  Wood  Jg  Mam^gs,  J'.  A.  RurlutTis,  B.  A.  Burton,  Cbirley 
4k  Wood,  Holt,  Wheeler  &  Sidtey,  A.  B.  J^enks,  Samuel  A. 
hynde,  J.  5-  Mann,  Matz,  Fisher  d  Boyden,  Murry  Nelson, 
Jr,,  W.  8.  Oippenheim,  Paden  4s  Gbidky^  QrviMe  Peckkam, 
Bemy  4s  Marm,  Bunnells  4s  Burry,  Smith,  Helmer  MouUon 
4is  Price,  Swift,  Campbell  <fe  Janes,  Leroy  D,  Thoman,  Wag- 
ner 4s  Kendig,  Wilson  4s  Cook,  Waipole  Wood,  and  Frank 
Crazier,  solicitors  for  various  defendants. 

TuuBY,  J.: — 

The  statement  of  this  case  by  Master  Learning  is,  in  sub- 
stance, that  the  complainant,  the  Buda  Foundry  and  Manu- 
facturing Company,  an  Illinois  corporation,  a  simple  contract 
creditor  (in  the  sum  of  $9,378)  of  the  Columbian  Celebration 
Cowpany,  also  an  Illinois  corporation,  on  June  10,  1893,  filed 
its  bill  of  complaint  under  section  25,  chapter  32,  of  the  Re- 
vised Statutes,  on  behalf  of  itself,  and  aU  other  creditoirs 
a^inst  the  latter  company  and  numerous  parties  alleged  to  be 
stockholders  of  said  defendant  corporation;  alleging  that 
said  Columbian  Celebration  Company  had  ceased  to  do  busi- 
ness, leaving  unsecured  debts  unpaid,  amounting  to  more  than 
$300,000  \  that  its  assets  did  not  amount  to  more  than  $50,000, 
and  that  it  earried  an  incumbrance,  a  trust  deed,  purporting 
to  secure  $800,000  of  bonded  indebtedness  of  said  corporation, 
and  also  alleging  that  the  stock  of  said  corporation  had  not 
been  x>&id.  The  said  bill  of  complaint,  commonly  called  a 
'''winding-up"  bill  was  subsequently  amended. 

The  master  then  refers  to  the  filing  under  said  section  25, 
of  a  prior  bill,  by  Steele  Mackaye,  against  the  Columbian 
Celebration  Company,  on  the  30th  of  May,  1893,  which  bill  is 
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alleged  to  have  been  fraudulent  and  collusive.  The  master 
sets  out*the  proceedings  and  pleadings  on  such  prior  bill, 
which  are  unnecessary  to  specify  in  this  opinion,  as  the  samo 
was  subsequently  dismissed  out  of  this  court. 

The  defendants  herein,  (over  one  hundred  in  number),  hav- 
ing been  brought  into  court,  issues  were  joined,  and  the  cause 
referred  to  Master  Learning  in  November,  1895.  Before  the 
reference  numerous  ^parties  had  been  made  co-complainants. 

The  master's  rei)ort  was  filed  in  this  court  in  June,  1902, 
and  now  comes  up  on  exceptions.  It  appears  from  the  evi- 
dence  reported  by  the  master,  that  Steele  Mackaye,  one  of  the 
defendants  herein  and  the  chief  promoter  of  the  Columbian 
Celebration  Company,  had,  prior  to  the  formation  of  said  com- 
pany, formed  a  scheme  in  connection  with  one  Crosley  and 
others,  for  the  organization  of  a  spectacular  show  of  a  some- 
what similar  nature  to  that  contemplated  by  the  Columbian 
Celebration  Company's  charter,  in  which  were  to  be  used  all 
or  nearly  all  of  the  inventions  that  were  subsequently  trans- 
ferred to  the  Celebration  Company,  and  to  that  end  as  early 
as  the  16th  of  December,  1891,  said  Mackaye  caused  an  appli- 
cation to  be  made  and  filed  with  the  secretary  of  the  state  of 
Illinois,  for  the  incorporation  of  the  *  *  Spectatorio  Company," 
the  object  of  which  was  stated  to  be,  ''the  ownership,  sale  and 
licensing  and  presentation  of  spectacles,  dramas,  operas,  pan- 
tomimes and  other  forms  of  theatrical  and  dramatic  character, 
and  the  ownership,  sale,  licensing  and  use  of  every  form  of 
invention  and  improvement,  in  the  art  of  producing  effects  of 
whatever  character  upon  the  stage." 

Authority  to  take  subscriptions  of  capital  stock  to  the 
amount  of  $100,000  in  $100  shares,  was  duly  issued,  and  the 
capital  stock  was  subscribed  for  as  follows:  Steele  Mackaye, 
998  shares;  Powell  Crosley,  1  share;  Louis  B.  TJttz,  1  share; 
and  the  three  were  elected  directors  on  the  11th  day  of  Janu- 
ary, 1892.  A  charter  was  issued  to  the  company  on  the  13th 
of  January;  1892. 

It  appears,  however,  that  IMackaye,  Crosley  and  others  in- 
terested in  promoting  the  Spectatorio  Company  (which  was 
intended  to  be  used  in  connection  with  the  World's  fair  of 
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1893),  concluded  to  broaden  their  project,  and  in  place  of  a 
show  with  a  capital  of  $100,000,  to  project  a  much  more  ex- 
tensive one  with  a  capital  of  $2,000,000.  This  resulted  in  the 
organization  of  the  defendant,  the  Columbian  Celebration 
Company. 

The  master  finds  as  to  the  organization  of  the  Columbian 
Celebration  Company,  ''that,  in  the  latter  part  of  1891,  Steele 
Mackaye  conceived  a  scheme  to  build  an  enormous  building 
for  the  purpose  of  introducing  and  exhibiting  spectacular 
plays  and  pantomimes  at  Chicago,  Illinois,  with  particular  ref- 
erence to  the  World's  Columbian  Exposition  there  projected, 
so  that  the  large  attendance  upon  said  exposition  then  antic- 
ipated could  at  least,  in  part,  be  attracted  and  induced  to  con- 
tribute to  the  financial  benefit  of  the  scheme  of  Mackaye. 
Mackaye  was  a  man  of  considerable  experience  in  theatrical 
matters,  of  an  inventive  mind,  daring,  forceful  and  magnetic. 
At  this  time  he  had  small  financial  resources,  but  had  con- 
ceived some  novel  and  brilliant  plans  for  stage  effects  by  me- 
chanical and  electrical  means.  Mackaye  was  joined  in  the 
scheme  by  Benjamin  Butterworth,  an  ex-commissioner  of  pat- 
ents and  a  patent  lawyer,  and  Powell  Crosley,  residing  at 
Cincinnati,  Ohio,  as  promoters  of  tjhe  enterprise;  W.  L.  B. 
Jenney,  an  architect  of  Chicago,  was  applied  to  by  Mackaye 
to  assist  him  in  drafting  and  formulating  the  ideas  of  Mack- 
aye into  practical  form  and  expression;  that  on  or  about  the 
16th  of  May,  1892,  articles  of  incorporation  were  certified  to 
by  the  secretary  of  the  state  of  Illinois,  for  the  incorporation 
of  the  Columbian  Celebration  Company,  with  capital  stock  of 
two  million  dollars;  20,000  shares,  par  value  $100  each,  of 
which  Steele  Mackaye  had  subscribed  for  19,996  shares ;  Ben- 
jamin Butterworth,  1  share ;  Powell  Crosley,  1  share ;  Stephen 
C.  White,  one  share;  and  Howard  0.  Edmonds,  one  share; 
all  of  whom  were  made  and  constituted  the  board  of  direc- 
tors. That  the  above  Stephen  C.  White  was  the  clerk  of 
Mackave,  and  Howard  0.  Edmonds  was  the  clerk  of  Butter- 
worth.'' 

On  the  16th  of  May,  1892,  was  held  the  first  meeting,  of  the 
board  of  directors,  at  which  all  the  above  named  were  present, 
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excepting  Croslcy.  Bottetworth  wa»  made  president;  Cros- 
ley,  yiee-president,  and  Whit^  secretary.  At  that  meeting-  a 
resoltrtiem  was  adopted  to  the  effect  that:  *'The  officer*  of 
the  company  are  hereby  authorized  and  directed  to  dose  the 
contract  with  Steele  Mackaye  for  certain  inventions,  rights, 
pTiTileges  and  property,  according  to  the  terms  embodied  in 
the  contract  this  day  sabmitted  to  the  board,  a  dnplieate  eo^ 
of  which  is  on  file  in  the  office  of  the  secretary  of  this  eom- 
petny,  and  that  the  president  and  secretary  be  directed,  on  de- 
lirery  to  the  company  by  Mackaye  of  a  good  and  suflSeient  as- 
signment of  the  rights,  inventions,  property  and  interest,  etc., 
mentioned  and  referred  to  in  the  contract,  to  issue  to  hhn  as 
full  and  final  payment  for  said  inventions^  etc.,  19,996  sharw 
of  the  capital  stock  of  the  company;  he  to  accept  the  stock 
and  the  royalty  provided  for  in  the  contract  and  assignment, 
in  full  satisfaction  and  discharge  of  the  consideration  for  said 
inventicms,  etc.  The  said  inventions,  etc.,  being  accepted  by 
the  company  in  full  payment  of  the  par  value  of  the  stock  so 
issued,  making  the  same  full  paid  and  non-assessable." 

On  said  16th  day  of  May,  1892,  at  said  meeting  of  the  direc- 
tors of  the  Celebration  Company,  an  agreement  in  writing  was 
entered  into  between  the  corporation  and  Steele  Mackaye. 
This  contract  recited,  in  substance,  that  Mackaye  had  in- 
vented a  large  number  of  new,  useful  and  valuable  improve- 
ments in  scenic  art  for  the  advancement  and  development  of 
realism  and  nature  in  that  art;  the  inventions  named  in  the 
agreement  and  the  object  and  purpose  of  the  same,  respec- 
tively being  set  forth,  are  numbered  from  1  to  11,  viz. : 

1.  Sliding  stages;  2.  Floating  stages;  3.  Telescopic  stages; 
4.  Apparatus  for  producing  scenic  effects,  (a)  lUumiscope,  or 
a  combination  of  reflectors,  (b)  Colorators,  or  drums  of  col- 
ered  paper,  glass,  etc.;  5.  Wave  maker:  6.  Automatic  pros- 
cenium adjuster;  7.  Luxauleator,  or  curtain  of  light;  8.  Au- 
tomatic interpreter;  9.  Apparatus  for  producing  scenic  ef- 
fects and  increasing  realism;  10.  Cloud  creator,  or  nebulator; 
11.  A  spectatorium  and  a  spectoria,  **The  Great  Discovery," 
and  a  scenario,  the  same  duly  copyrighted  by  Mackaye. 
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The  number  of  the  respective  applications  for  patents  for 
€aeh  of  said  invehtiona  (except  the  11th)  appear  in  the  agre€^ 
ment;  also  their  dates  respectively,  which  date  is  alleged  to 
Jwve  been  the  25th  of  May,  1882,  although  such  date  was  nine 
days  after  the  day  the  agreement  was  made,  to-wit,  the  16th 
«f  May,  1882.  The  date  of  the  application  for  the  11th  is  re- 
cited as  that  of  December  12,  1892  (the  evidence  tending  to 
prove  that  said  numbers  of  the  respective  applications  and 
the  dates  when  the  same  were  made,  were  left  blank  in  the 
-original  contract,  and  subsequently  inserted). 

The  agreement  further  recites  that  the  company  desires  to 
obtain  the  exclusive  right  to  use  in  seven  states,  etc.,  said  sev- 
eral inventions,  etc.,  for  the  purpose  of  producing  specta- 
torios,  and  particularly  "The  Great  Discovery, '*  the  said 
company  being  organized  for  that  purpose. 

Maekaye,  in  consideration  of  19,996  shares  of  the  stock  of 
the  Celebration  Company  delivered  to  him  (the  company  hav- 
ing accepted  the  rights,  property,  privileges  and  franchise  as- 
signed by  ^Maekaye  as  payment  in  full  of  said  shares  of  capi- 
tal stock),  and  the  payment  to  him  of  the  royalty  as  therein- 
after provided,  he,  Maekaye,  sells  and  assigns  to  the  company 
the  sole  and  exclusive  right  to  the  said  several  inventions,  and 
the  use  of  the  spectoria  within  said  territory,  and  all  im- 
provements made  thereon ;  but,  on  condition  that  the  company 
pays  to  Maekaye,  or  his  assigns,  a  royalty  of  ten  per  cent, 
on  the  gross  receipts  on  the  sale  of  admission  tickets,  to  be 
ascertained  and  paid  daily,  and  witfi  the  provision  that  the 
term  of  the  contract  should  be  ten  years,  after  a  lapse  of 
which,  all  the  rights,  inventions,  franchises,  etc.,  granted,  were 
to  revert  to  Maekaye. 

On  the  21st  of  May,  1892,  the  stock  was  issued  to  Maekaye 
evidenced  by  certificate  No.  l,^for  19,996  shares,  and  on  the 
^ame  day  Maekaye,  in  consideration  of  998  shares  of  the  capi- 
tal stock  of  the  Spectatorio  Company  (received  by  that  com- 
pany in  full  payment  of  his  subscription)  assigned  to  said 
Spectatorio  Company  the  same  inventions,  rights,  privileges 
and  franchise,  subject  however,  to  the  license  given  to  the 
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Columbian  Celebration  Company;  and  also  at  the  same  time 
assigned  his  right  to  the  royalty  of  ten  per  cent,  from  the 
Celebration  Company. 

The  evidence  shows,  and  the  master  so  finds,  that  on  neither 
the  16th  nor  the  21st  of  May,  had  any  application  been  made 
for  said  patents,  and  Steele  Mackaye  then  appeared  to  be  the 
owner  of  all  the  stock  of  the  Celebration  Company,  except 
four  shares;  and  all  the  stock  of  the  Spectatorio  Company, 
except  two  shares ;  that  on  said  21st  of  May,  no  money  or  other 
property  had  been  paid  on  any -of  the  capital  stock  of  th« 
Celebration  Company,  and  that  its  assets  consisted  of  claimed 
devices  and  inventions  of  Mackaye,  not  then  developed,  or  in 
any  manner  practically  applied;  that  the  sale  of  inventions 
from  Mackaye  to  the  Celebration  Company  was  practically  a 
sale  to  himself ;  and  that,  of  the  directors  who  voted  for  such 
sale,  Edmonds  and  White  were  dummies,  and  Butterworth 
was  a  promoter  of  the  enterprise  with  Mackaye,  assisting  him 
in  carrying  out  the  scheme;  also  that  none  of  such  inventions 
or  devices  had  ever  been  practically  applied  or  tested. 

The  record  book.of  the  Celebration  Company  shows  that  the 
next  day  after  Mackaye  received  his  certificate  of  stock,  on, 
to-wit,  the  22nd  of  May,  he  transferred  of  said  stock  of  the 
Columbian  Celebration  Company  1,542  shares  to  said  Butter- 
worth;  1,542  shares  to  said  Crosley;  had  the  old  certificate 
cancelled,  and  directed  new  ones  to  be  issued  for  said  amounts 
of  stock  to  each  said  Butterworth  and  Crosley,  and  the  bal-, 
ance  to  himself.  Also,  that  on  the  17th  of  May  (the  next  day 
after  the  agreement  that  the  Celebration  Company  would  take 
in  payment  for  Mackaye 's  subscription  an  assignment  of  said 
inventions,  etc.)  the  board  of  directors  of  the  Celebration  Com- 
pany, by  a  preamble  and  resolutions,  declared  that  the  com- 
pany would  require,  for  the  purpose  of  effectually  promoting, 
etc.,  and  carrying  out  the  business  for  which  it  was  organized, 
the  sum  of  $800,000,  and  desired  to  raise  the  same  by  the  sale 
of  $800,000  of  its  first  mortgage  bonds,  and  directed  the  presi- 
dent to  procure  the  bonds  Nos.  1  to  800,  for  $1,000  each,  with 
interest  coupons,  interest  at  seven  per  cent,  per  annum,  pay- 
able July  1,  1893,  and  January  1,  1894,  at  the  American  Trust 
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&  Savings  Bank,  Chicago,  the  principal  of  the  bonds  being 
payable  on  or  before  January  1,  1894,  at  said  bank,  the  bonds 
to  be  secured  by  a  mortgage  or  trust  deed  of  the  Celebration 
Company  to  the  said  bank  as  trustee,  upon  all  the  property 
acquired,  or  to  be  acquired,  and  all  franchises,  effects,  etc., 
incomes  and  other  sources  of  revenue  of  the  Columbian  Cele- 
bration Company.  The  master  finds  that  in  order  to  facili- 
tate the  sale  of  the  bonds  and  raise  money  for  erecting  a 
building  and  securing  a  site  for  the  same,  and  for  working 
out  the  designs  of  the  Celebration  Company,  Mackaye  agreed, 
and  did  contribute,  8,000-  shares  of  its  capital  stock,  so  ob- 
tained by  him  from  the  Celebration  Company,  to  be  used  as  a 
bonus,  to  induce  subscriptions  to  the  bonds  of  the  corpora- 
tion, and  that  the  Celebration  Company  and  Mackaye  caused 
to  be  transferred  to  said  American  Trust  and  Savings  Bank, 
8,000  of  such  shares  to  be  held  by  said  bank  for  the  use  of  said 
company,  and  under  its  direction  to  transfer  an  amount  of 
said  8,000  shares,  whose  par  value  should  equal  the  par  value 
of  the  bonds  subscribed  and  paid  for  by  any  person  to  said 
Celebration  Company  (when  notified  by  the  Celebration  Com- 
pany of  such  pajonent) ;  and  to  hold  the  remainder  subject  to 
the  order  of  the  Celebration  Company ;  and  that  the  American 
Trust  &  Savings  Bank  had  no  interest  in  said  8,000  shares, 
but  simply  acted  as  a  conduit. 

The  evidence  shows  that  a  prospectus  of  the  enterprise  was 
issued  and  circulated  by  the  Celebration  Company,  Mackaye? 
and  other  promoters  of  the  enterprise,  in  the  spring  and  early 
summer  of  1892.  It  states  that,  **  Every  one  purchasing  a 
bond,  obtains  in  addition  to  the  bonds  bought  an  amount  of 
the  stock  of  the  company  equal  to  the  amount  of  the  bonds 
he  has  purchased."  The  exact  date  when  the  circular  con- 
taining that  clause  was  first  circulated,  does  not  clearly  ap- 
pear, but  the  evidence  raises  a  satisfactory  presumption  that 
the  raising  of  money  by  the  sale  of  mortgage  bonds,  with  a 
bonus  of  stock,  was  a  part  of  the  original  scheme  of  Mackaye, 
Butterworth  and  the  other  promoters.  ^ 

The  Celebration  Company  sold  upwards  of  $500,000  of  ijs 
bonds  upon  the  terms  set  forth  in  a  certain  subscription  agree- 
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ment^  and  it  is  upon  tibia  subscription  agreexnient  that  thjd 
aiain  contest  in  this  ease  as  to  $500,000  of  stock  liability 
ajrises.    The  subscription  paper  is  as  follows: 

**Wej  tie  undersigned,  hereby  severally  subscribe  to  the 
nunvber  of  first  mortgage  bonds  of  the  Cohimbian  Celebra- 
tion Company  set  opposite  our  respective  names,  and  we-  sev- 
erally agree  to  pay  for  the  same  one  thousand  dollars  ($1,000) 
each,  at  such  time  and  in  such  installments  as  the  board  of  di- 
rectors of  such  corporation  may  request.  Tlus  subseription 
is  made  on  the  condition. that  the  said  bonds  are  Bsade  pre- 
ferred in  payment  by  the  said  corporation,  and  on  the  further 
•condition  that  the  said  bonds  draw  interest  at  the  rate  of 
seven  per  eentmn  per  annum  from  the  date  of  subscription; 
and  on  the  further  condition,  that  upon  full  payment  being 
made  for  the  bonds  subscribed  for,  each  subscriber  shall  be 
entitled  to  receive,  and  there  shall  be  delivered  to  him  by  the 
American  Trust  &  Savings  Bank,  trustee,  an  amount  of  the 
fuU  paid,  and  non-assessable  capital  stock  of  the  Cohimbiaa 
Celebration  Company,  equal  in  par  value  to  the  par  value  of 
the  bonds  so  by  him  subscribed  and  paid  for. 

'*  Chicago,  July  6th,  1892.'' 

Nearly  all  of  the  defendants  sought  to  be  made  liable  as 
stockholders  in  this  proceeding,  are  alleged  to  have  become 
subscribers  to  said  agreement  and  to  have  become  liable  as 
holders  or  owners  of  a  part  of  the  $800,000  of  stock  placed  by 
the  Columbian  Celebration  Company  and  Mackaye,  with  the 
American  Trust  &  Savings  Bank  as  trustee.  A  few  of  the 
defendants  (among  them  J.  Poster  Rhodes,  the  two  Gillettes, 
and  one  Drake,  and  some  one  or  two  others)  are  sought  to  be 
held  liable  also  on  stock  issued  by  the  Celebration  Company 
to  Mackaye  other  than  the  8,000  shares  of  stock  which  were 
turned  over  to  the  American  Trust  &  Savings  Bank  aforesaid. 

The  first  question  presented  is,  whether  or  not  the  19^,996 
shares  of  the  stock  issued  to  Mackaye  in  exchange  for  an  as- 
signment of  the  right  to  use  said  inventions,  etc.,  was  in  fact 
stock  fully  paid  for  as  against  the  creditors  of  the  eorpora- 
tion,  w^ho  have  filled  the  bill  in  this  case  under  said  section  25 
of  the  Incorporation  Act. 
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It  is  estalbli  Aed  law  in  this  i^tate  that  the  capital  stock,  of  a 
coirporation  is  a  teiBt  fund  for  the  payment  of  its  debts,  and 
if  the  stocBrholder  has  not  paid  his  -sabsetiption  in  full,  he  is. 
liable  for  the  *debts  of  the  oorpoi^tion  to  the  extent  of  the- 
TOipaid  portion  of  his  subscription ;  that  this  trust  fund  con- 
sists, not  only  of  the  capital  actually  paid  in,  but  also  of  liiat 
which  the  stockholder  has  promised  to  pay  in.  The  amount 
nnpaid  upon  stock  which  has  been  issued,  is  as  nxuch  a  part 
of  the  corporate  assets  for  the  payment  of  creditors  as  tiie 
money  which  has  been  paid  in  upon  such  stock ;  that  any  de- 
vice between  stockholders  themselves  or  between  them  and 
the  corporation  by  which  its  liability  to  creditors  is  sought  to 
be  avoided,  is  void,  whether  the  transaction  be  binding  or  not 
between  themselves. 

It  is  also  well  settled  that  property  may  be  taken  in  pay- 
ment of  subscriptions,  but  when  it  is  taken  at  an  overvalua- 
tion (which  overvaluation  is  so  great  that  fraudulent  intent 
appears  upon  its  face  and  is  not  explained),  the  court  will 
hold  such  an  overvaluation  to  be  void  as  a  matter  of  law; 
that  an  honest  mistake  as  to  the  value  of  the  property  will  not 
invalidate  the  transaction,  but  that  there  must  be  an  honest 
attempt  to  arrive  at  the  actual  value  of  the  property  and  an 
entire  good  faith  must  characterize  the  transaction. 

If  the  property  contributed  in  pajoncnt  for  the  subscription 
for  the  shares  is  not  valued  in  good  faith,  or  if  it  is  taken 
without  regard  to  its  value,  or  if  there  is  an  intentional  over- 
valuation by  flie  directors,  the  shares  of  stock  issued  therefor 
will  not  be  considered  fully  paid  up  in  law  or  in  fact  by  the 
contribution  of  such  property.  If  such  property  is  entirely 
worthless,  the  stock  will  be  considered  wholly  unpaid,  and  the 
y  courts  have  establishefl  and  enforced  an  inflexible  rule  that 
payment  for  stock  subscriptions  is  good  as  against  creditors, 
only  when  the  payment  has  been  made  in  ''money  or  in 
money's  worth.'' 

The  capital  stock  is  held  in  tru^  by  the  dil*ectors  and  they 
cannot  sell  or  give  it  away  or  transfer  it  without  Teceiving 
pB3nnetit  therefor  in  money  or  in  money's  worth.  This  is  the 
doctrine  established  by  our  supreme  court  in  Coleman  v. 
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Howe,  154  111.  458,  Union  Mutual  Life  Insurance  Co.  v.  Frear 
Stone  Manufacturing  Co.,  97  HI.  537,  and  numerous  other 
•cases  in  our  state  cited  by  the  decisions  quoted.  The  underly- 
ing requisite  of  a  valid  exchange  of  property  for  the  subscrip- 
tion of  shares  is  that  there  shall  be  good  faith  on  the  part  of 
Ihe  directors.  The  law  does  not  require  that  they  shall  be  in- 
fallible in  their  judgment  as  to  the  actual  value  but  if  the  ex- 
change is  made  in  such  a  way  and  under  such  circumstances  as 
to  show  an  intentional  overvaluation  of  the  property  taken,  or 
no  valuation,  in  fact,  or  that  the  pretended  exchange  was  a 
mere  device  to  get  possession  of  the  stock  without  payment  of 
the  subscription,  the  transaction  will  be  deemed  fraudulent  in 
law  and  in  fact.  Whether  the  directors  in  making  such  an  ex- 
change acted  in  good  faith  or  not,  must  be  determined  from 
all  the  circumstances  surrounding  the  transaction. 

The  inventions  of  Mackaye  (in  the  right  to  use  which  con- 
sisted the  entire  consideration  for  the  $1,999,600  of  Mackayes 
subscription),  were,  at  the  time  such  exchange  was  made,  (ac- 
cording to  the  testimony)  exceedingly  crude  and  undeveloped, 
had  never  been  in  use  and  had  no  known  value.  It  was  not 
even  known  whether  or  not  they  were  inventions  which  were 
■susceptible  of  being  patented,  as  no  applications  for  a  patent 
or  even  any  caveats  in  re{?ard  thereto  had  been  filed  in  the 
patent  office  at  Washington. 

The  directors  consisted  of  Mackaye,  Butterworth,  Crosley 
and  two  clerks,  White,  a  clerk  for  Mackaye;  and  Edmonds, 
a  clerk  of  Butterworth;  two  of  these  directors,  Butterw'orth 
and  Crosley,  were  ^bstantially  interested  with  Mackaye. in 
earryinp:  through  this  fraudulent  exchange  of  property  for  the 
subscription.  This  clearly  appears  from  the  evidence,  and 
also  by  the  fact  that  upon  the  verj'-  next  day  after  the  ex- 
change was  made,  Mackaye  transferred  to  each  (Butterworth 
and  Crosley)  1,542  shares  of  the  stock. 

At  the  time  the  resolution  authorizing  the  exchange  was 
passed,  Mackaye  did  not  vote,  and  Crosley  was  absent;  But- 
terworth and  the  two  clerks  being  a  majority  of  the  board, 
voted  for  the  exchange.  Butterworth  had  been  United  States 
commissioner  of  patents,  but  it  does  not  necessarily  follow 


BuDA  Foundry  Co.  vs.  Col.  Celebration  Co.        415 

/ 

that  he  was  an  expert,  competent  to  judge  of  the  value  of 
these  inventions,  and  the  evidence  fails  to  show  that  either  of 
the  clerks  had  any  knowledge  of  the  value  of  the  inventions 
in  question. 

Butterworth  and  Mackaye  died  before  their  evidence  was 
taken  in  this  case,  and  Crosley  has  not  testified  as  a  witness. 
We  have  not,  therefore,  even  their  declarations  under  oath 
that  they  honestly  believed  these  inventions  to  be  worth  the 
immense  amount  of  money  paid  for  them.  Judging  as  to  the 
good  faith  of  the  transaction,  by  their  acts  and  surrounding 
circumstances,  I  am  satisfied  there  was  no  honest  exercise  of 
judgment  by  the  directors,  or  any  of  them,  as  to  their  value. 
There  was  no  honest  discussion  or  inquiry  as  to  the  value  of 
such  inventions  or  any  one  of  them.  The  exchange  was  evi- 
dently a  cut  and  dried  aifair,  a  fraudulent  scheme  of  Mack- 
aye,  Butterworth  and  Crosley  to  obtain  possession  of  the  capi- 
tal stock  of  the  company  and  relieve  Mackaye  from  payment 
of  his  subscription  without  paying  therefor  anything  df  known 
value,  with  the  understanding  or  purpose  that  such  part  as 
might  be  necessary  should  be  returned  to  the  corporation  to  be 
used  by  the  corporation  in  promoting  and  putting  into  oper- 
ation the  enterprise. 

It  was  impossible  at  the  time  of  such  exchange,  to  fix  any 
money  valuation  upon  the  so-called  inventions,  and  any  val- 
uation fixed  upon  them  at  that  time  must  necessarily  have 
been  purely  imaginative,  speculative  and  not  based  on  what 
they  were  worth,  o»  what  they  would  sell  for. 

It  is  a  fair  inference  from  the  evidence  that  Mackaye  and 
his  assistants,  Butterworth  and  Crosley,  originally  intended 
that  the  inventions  should  be  transferred  to  the  Spectatorio 
Company  in  exchange  for  $98,000  of  the  $100,000  of 'the  stock 
subscribed  for  by  Mackaye,  and  that  such  exchange  would 
have  been  made  and  the  inventions  tufned  in  for  $98,000  of 
that  stock,  had  it  not  been  for  the  opportunity  to  turn  them 
in,  at  their  own  volition,  to  the  Celebration  Company  at 
$2,000,000  (less  $400) . 

It  is  true  the  court  must  put  itself  in  the  place,  as  far  as  it 
can,  of  the  parties  at  the  time  of  the  transaction,  and  that  the 
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fact  tbat  said  inventioiis  and  tbe  patentB  for  the  same  after 
the  lapse  of  ten  years  are  E^ili  in  the  ba&ds  of  the  neoetver, 
unsold,  cmd  that  he  was  unable  to  sell  them  at  any  prioe,  dees 
not  necessarily  show  that  the  inventions  were  worthless,  or 
that  the  parties  to  ike  transaetiosi  knew  that  they  were  worth- 
less at  the  time  the  transaction  to<^  plaee,  but  it  must  be  eon- 
sidered  as  to  those  inTontions  (several  of  wihidi  it  was  claimed 
could  be  made  useful  for  theatres  and  other  shows  of  like  m- 
ture)  that  the  fact  l^at  they  have  remained  witibiout  a  pur- 
chaser being  found  theref or,  for  tMs  kmg  period  of  ten  yeans, 
strongly  tends  to  show  that  there  was  bo  intrinsic  twLim  to 
said  inventions,  or  any  of  them.  They  appear  to  have  beeome 
absolutely  worthless,  immediately  upon  Uie  assignment  to  the 
receiver  in  May,  1893. 

The  evidence  shows  that  in  the  building  for  the  show  liat 
was  planned  and  partially  ccm^rueted,  several  of  the  inven- 
tions were  not  used  and  others  could  not  be  used ;  liiat  ibe  al- 
leged inventions  taken  as  a  whole,  for  the  purposes  of  tiie 
spectacular  show  to  be  given  in  that  building,  were  practically 
of  no  value  whatever.  It  must  also  be  taken  into  considerataon 
in  judging  of  the  good  faith  of  this  transaction,  that  the  direc- 
tors, Mackaye  and  his  promoters,  knew  that  the  corporation 
had  obtained  no  land,  or  right  to  any  land,  or  site,  for  the 
projected  building,  and  that  it  had  no  means  of  obtaining  aaoy 
money,  except  from  its  subscriptions. 

Property  taken  in  exchange  for  subscription  money  must  be 
something  substantial,  capable  of  pecuinary  estimstion  and 
not  shadowy.  A  guess  or  an  estimate  as  to  the  valme  of  the 
right  to  use  such  inventions  based  entirely  on  speculative 
profits  from  the  future  use  of  such  inventions,  camiot  in 
reason  be  held  an  equivalent  for  the  nearly  two  million  dol- 
lars which  were  due  upon  Mackaye 's  subscriptaon. 

It  is  impossible  to  arrive  at  any  other  conclusion  Idian  that 
there  was  practically  but  one  side  to  this  transaction,  Madcaye 
and  his  assistants  were  simply  making  a  sham  trade  between 
Mackaye  and  the  corporation,  using  the  corporation  for  their 
own  personal  ends  in  fraud  of  the  oreditors  of  the  oorpora- 
tion.    The  language  of  tihe  supreme  court  of  Man^land  in 
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Crawford  v.  Bohrer,  59  Md.  599,  where  there  was  a  sham 
sale  of  property  in  payment  of  subscription  for  stock  is  per- 
tinent to  the  case  at  bar:  "Any  arrangement  between 
stockholders  or  those  in  charge  of  the  affairs  of  the  corpo- 
ration, by  which  the  stock  is  but  nominally  paid  up,  whether 
in  money  or  property,  the  corporation  not  in  fact  getting 
the  benefit  of  the  price  in  good  faith,  will  be  regarded  as  a 
sham,  and  not  as  a  valid  payment  as  against  the  creditors 
of  the  corporation,  however  it  may  be  regarded  as  between 
the  corporation  and  the  subscribers,"  and  that  "as  between 
the  creditor  of  the  corporation  and  the  original  holders  of  the 
stock,  it  in  no  manner  affects  the  rights  of  the  former  that 
the  stock  has  been  iss^.ed  as  fully  paid  up  stock,  for  their 
rights  depend,  not  upon  the  mere  appearance  of  things,  but 
upon  the  actual,  lona  fide  payment  by  the  stockholder, 
whether  that  payment  be  alleged  to  have  been  made  in  money 
or  in  money's  worth." 

The  evidence  shows  that  it  was  H  part  of  the  original 
scheme  of  Mackaye,  Butterworth  and  Crosley  that  an  amount 
of  the  stock  that  might  be  deemed  necessary  was  to  be  re- 
turned to  the  corporation  to  be  used  for  promoting  the  enter- 
prise, which  stock  was  to  be  held  and  used  by  the  corporation: 
practically  as  treasury  stock. 

Certificate  No,  1  for  19,996  shares  of  stock  was  issued  to 
Mackaye  on  May  21,  1892,  nominally  in  payment  of  his  sub- 
scription, and  was,  either  upon  that  or  the  next  day,  returned 
to  the  Celebration  Company,  with  a  statement  on  the  back  in 
Mackaye 's  handwriting  that  he  assigns  1,574  shares  to  Cros- 
ley; 1,574  to  Butterworth,  and  "to  myself  7,349  shares,  and 
shares,"  and,  in  the  handwriting  of  White,  the  secre- 
tary, over  an  erasure  written  in  said  blank  the  figures,. 
"9,499,"  and  in  pencil,  also  in  White's  handwriting,  after 
the  "9,499  shares,"  the  words,  "for  promotion." 
^n  the  17th  of  May,  four  days  after  the  stock  issued  to 
IVlackaye  and  the  next  day  after  its  issue  was  authorized,  the 
board  of  directors  of  the  Celebration  Company — only  Mac- 
kaye, Butterworth  and  the  two  clerks  being  present — passed 
a  resolution  in  substance  reciting  that  the  corporation  "would 
27 
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require  for  the  purpose  of  eflfectually  promoting  •  •  • 
and  carrying  out  the  business  for  which  it  was  organized,  the 
sum  of  $800,000,  '*and  desiring  to  secure  the  same  by  a  first 
mortgage,  authorized  a  trust  deed  mortgage  to  be  made  to  the 
American  Trust  &  Savings  Bank  as  trustee,  on  all  its  prop- 
erty to  secure  $800,000  of  its  own  mortgage  bonds."  And  it 
also  appears  that  on  that  or  the  next  day  a  certificate  issued 
to  Crosley  for  1,574,  to  Butterworth  for  1,574,  and  to  Mac- 
kaye  for  7,349  shares,  leaving  9,499  shares  unissued. 

On  the  28th  of  July  1892  (which  was  after  the  Union 
League  dinner),  certificate  No.  21  for  9,499  shares  was  is- 
sued to  Mackaye,  but  was  cancelled,  Mo/skaye  stating  to  the 
secretary  that  it  was  a  mistake  as  there  were  a  certain  num- 
ber of  shares  to  be  issued  to  a  trustee,  and  used  by  the  Cele- 
bration Company  to  promote  the  bond  sales,  but  on  the  re- 
ceipt which  Mackaye  gave  to  the  secretary  for  the  certificate 
so  issued  to  him,  there  appears  in  White's  handwriting,  the 
words,  "From  the  company."  Nothing  was  done  with  these 
9,499  shares  until  August  26th,  when  a  certificate  for  8,000 
shares  was  isssued  and  delivered  to  the  American  Trust  & 
Savings  Bank  as  trustee,  and  at  the  time  of  the  delivery,  the 
Celebration  Company  notified  the  bank  that  the  8,000  shares 
were  to  be  held  by  the  bank  as  trustee  under  the  subscription 
agreement,  and  that  under  the  subscription  agreement  bonds 
to  the  amount  of  $500,000  had  been  duly  subscribed  for. 

The  American  Trust  &  Savings  Bank,  at  no  time,  knew 
Mackaye  in  connection  with  either  the  bonds  or  the  stocks 
delivered  to  it.  A  memorandum  of  the  secretary  on  the 
back  of  certificate  No.  1  marks  this  balance  of  1,499  shares 
issued  to  Mackaye  as  being  **for  promotion,"  and  by  a  sub- 
sequent entry,  that  the  1,499  shares  were  issued  the  8th  of 
April,  1893,  to  Powell  Crosley,  trustee.  *  This  issue  of  the 
1,499  shares  to  Crosley  appears  to  have  been  done  by  the  cor- 
I)oration  without  any  order  from  Mackaye.  * 

This  and  other  evidence  tends  strongly  to  show  that  when 
the  pretended  transaction  of  receiving  the  right  to  use  the 
inventions  in  payment  of  Mackaye 's  stock  subscription  took 
place,  it  was  understood  that  a  large  amount  of  stock  was  to 
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be  returned  to  the  company,  to  be  used  "for  promotion."  It 
is  clear  from  the  testimony  that  at  the  time  the  subscription 
agreement  was  first  signed  by  any  subscriber,  the  $500,000 
of  stock  was  a  part  of  the  stock  held  by  the  corporation  for 
promotion,  or,  in  other  words,  as  treasury  stock.  The  evi- 
dence shows  that  some  of  these  8,000  shares  of  stock  were 
used  by  the  corporation  as  collateral  security,  and  that  all 
identity  of  the  8,000  shares  returned  to  the  corporation  by 
Mackaye  was  lost;  that  such  shares  were  covered  into  the 
treasury  and  treated  as  unissued  shares  from  the  time  they 
were  so  returned  by  Mackaye  to  the  corporation. 

Not  only  was  there  in  fact  no  valuation  of  the  inventions 
had,  but  there  was  nothing  tangible  to  value,  and  the  pre- 
tended exchange  between  Mackaye 's  liability  for  $1,999,600 
on  his  subscription  for  the  right  to  use  the  inventions  was  a 
sham  transaction,  a  device  to  give  the  stock  the  appearance 
of  full  paid  stock  so  that  a  large  proportion  of  it  could  be 
used  for  promoting  the  corporate  purposes,  and  the  balance 
be  used  by  Mackaye,  Butterworth  and  Crosley  for  their  own 
purposes,  without  anything  of  actual  value  having  been  given 
for  any  of  said  stock.  It  was  a  transaction  which  was  both 
fraudulent  in  law  and  fraudulent  in  fact. 

The  next  question  to  be  considered  arises  upon  the  sub- 
scription agreement  referred  to,  by  which,  upon  payment  for 
bonds,  the  subscriber  was  entitled  to  receive  in  addition  to  the 
bonds,  an  equal  amount  of  full  paid  and  non-assessable  stock. 
By  that  paper  the  subscribers  agreed  to  take  and  pay  for 
bonds  to  the  amount  set  opposite  their  respective  names  on 
<;ondition,  "that  the  bonds  be  preferred  in  payment  and  draw 
interest  at  seven  per  cent,  from  date  of  subscription,  and  on 
the  further  condition  that  upon  full  payment  being  made,  for 
the  bonds  so  subscribed  for,  each  subscriber  shall  be  entitled 
to  receive,  and  there  shall  be  delivered  to  him  by  the  trustee, 
the  American  Trust  &  Savings  Bank,  an  amount  of  the  full 
paid  and  non-assessable  capital  stock  of  the  Columbian  Cele- 
bration Company  equal  in  par  value  to  the  par  value  of  the 
bonds  so  by  him  subscribed  and  paid  for."  When  the  sub- 
scription paper  was  signed,  where  now  appears  the  name 
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** American  Trust  &  Savings  Bank/'  there  was  a  blank,  which 
was  afterwards  filled  with  that  name,  but  such  fact  has  no 
material  bearing  on  the  construction  of  the  agreement.  Sev- 
eral copies  of  the  subscription  paper  were  circulated,  and 
signatures  obtained  thereto.  The  original  subscription  paper 
bears  date  July  6,  1892. 

It  is  contended  by  certain  defendants  that  the  agreement 
designates  no  particular  stock  by  number  or  by  description 
other  than  that  it  shall  be  stock  of  the  Columbian  Celebration 
Company,  and  that  as  the  $800,000  of  stock  deposited  with 
the  American  Trust  &  Savings  Bank  for  the  purpose  of  car- 
rying out  said  subscription  agreement  was  not,  in  fact,  full 
paid  and  non-assessable  stock,  they  were  not  bound  to  receive 
such  stock  as  a  compliance  with  said  condition. 

Neither  the  American  Trust  &  Savings  Bank,  nor  the  Co- 
lumbian Celebration  Company  signed  the  agreement,  but  the 
American  Trust  &  Savings  Bank  subsequently  accepted  the 
position  as  trustee,  and  the  Columbian  Celebration  Company 
received  such  subscription  agreement  and  both  acted  under  it. 

It  does  not  appear  upon  the  face  of  the  agreement  that  the 
stock  was,  at  the  time  of  the  signing  of  the  same,  in  the  hands 
of  the  trustee  (the  evidence  shows  that  it  was  not)  nor  is 
there  any  express  obligation  on  the  part  of  the  Columbian 
Celebration  Company  to  place  any  stock  with  the  trustee,  but 
it  appears  that  it  did  (when,  does  not  appear)  receive  the 
8,000  shares  of  stock  from  Mackaye  and  deposited  the  same 
with  the  American  Trust  &  Savings  Bank  for  the  purposes 
of  said  subscription  agreement. 

It  is  apparent  upon  the  face  of  the  subscription  agreement 
that  it  was  the  intention  that  the  trustee  act  as  a  mere  con- 
duit to  pass  the  stock  deposited  with  it  to  the  subscribers 
upon  the  payment  of  their  several  bond  subscriptions;  in 
other  words,  that  it  was  to  hold  said  stock  in  escrow  for  that 
purpose. 

It  is  also  apparent  that  no  particular  shares  of  stock  are 
designated,  but  if,  in  fact,  the  subscription  agreement  was 
executed  with  reference  to  any  particular  stock,  it  must  be 
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admitted  law  that  parol  or  other  evidence  js  admissible  to 
show  with  reference  to  what  particular  stock  the  agreement 
was  made  in  order  to  identify  the  same.  The  question  arises 
then,  whether  the  evidence  in  this  case  shows  that  any  par- 
ticular stock  (as,  for  instance,  the  Mackaye  stock)  was  the 
identical  stock  as  to  which  said  subscription  agreement  was 
entered  into.  The  evidence  upon  that  point  will  be  discussed 
later. 

If  such  evidence  shall  be  found  to  identify  the  stock  which 
was  to  be  delivered  by  the  trustee  as  part  of  the  same  stock 
that  had  been  issued  to  Mackaye,  such  identification  would 
be  a  complete  answer  to  the  contention  that  the  subscription 
paper  itself  does  not  identify  the  particular  **full  paid  and 
non-assessable"  stock  that  was  to  be  delivered. 

It  is  contended  the  agreement  calls  for  **full  paid  and 
non-assessable"  stock,  to  be  delivered  in  the  future,  and  if 
the  stock  deposited  with  the  bank  was  not  such  stock,  the 
Celebration  Company  was  impliedly  obligated  to  make  it  full 
paid  before  its  delivery  to  the  subscribers.  Neither  the  bank, 
which  was  a  mere  conduit,  nor  the  Celebration  Company 
signed  the  agreement,  but  the  latter  accepted  and  acted  upon 
it. 

The  subscription  agreement  containing  no  express  under- 
taking by  the  Celebration  Company  that  the  stock  which  was 
to  be  delivered  by  the  American  Trust  &  Savings  Bank  should 
be  **full  paid  and  non-assessable"  stock,  or  that  the  Celebra- 
tion Company  would  make  it  such,  the  mere  fact  that  the 
Celebration  Company  did  receive  such  stock  for  Mackaye, 
and  did  deposit  the  same  with  the  said  bank  for  the  purposes 
of  said  agreement,  did  not,  under  the  circumstances  in  evi- 
dence, impose  any  obligation  upon  said  Celebration  Company 
to  make  such  stock  **full  paid  and  non-assessable"  before  its 
delivery  under  said  agreement. 

It  is  also  argued  that,  because  the  stock  in  question  was 
marked  *'full  paid  and  non-assessable"  stock,  the  subscribers 
to  the  subscription  agreement  were  not  bound  to  look  beyond 
the  face  of  the  stock  or  make  any  inquiry.    That  depends 
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upon  the  construetion  to  be  given  the  subscription  agreement, 
taking  into  consideration  all  the  circumstances  under  which 
it  was  executed. 

The  mere  fact  that  the  stock  was  issued  as  full  paid  stock 
did  not  make  it  so  in  fact. 

The  supreme  court  of  the  United  States,  in  the  leading  case 
of  Upton  %K  Tribilcock,  holds  that  a  promise  to  take  a  share 
of  stock  imports  a  promise  to  pay  for  it,  and  the  same  effect 
results  from  the  accepting  and  holding  a  certificate  of  stock, 
and  although  the  stock,  in  tl&at  case  was  stamped  '' non-asses- 
sable/' the  court  says:  **We  can  see  no  qualification  of  the 
result  from  the  fact  that  the  stock  was  so  stamped.  The  fact 
of  stamping  it  *  non-assessable'  did  not  make  it  so."  Upton 
V,  Tribilcock,  91  U.  S.  45.  See  also  Crawford  v.  Rohrer, 
59  Md.  599. 

It  is  also  contended  by  some  of  the  defendants  that  a  court 
of  equity  will  treat  the  money  paid  under  the  subscription 
agreement  as  paid  upon  the  stock,  as  against  the  claim  of 
creditors  becoming  such  with  knowledge  that  the  stock  was 
unpaid. 

There  is  no  equity  in  such  contention.  The  right  of  the 
creditors  is  founded  upon  the  statute,  and  the  liability  of  the 
stockholder  is  also  statutory.  The  law  demands  that  that 
portion  of  the  trust  fund  represented  by  the  stock  which 
is  unpaid  shall  be  paid  to  the  creditor,  and  it  is  no  answer  to 
this  demand,  as  expressly  decided  by  our  supreme  court  in 
Sprague  v.  National  Bank  of  America,  172  HI.  149,  that  the 
creditor  knew  at  the  time  his  indebtedness  was  created  that 
the  stock  was  unpaid. 

Are  the  defendants  who  signed  the  subscription  agreement 
bona  fide  purchasers  for  value!  The  master  finds  (page  33 
of  his  report)  as  follows: 

**I  find  from  the  evidence  that  all  of  the  subscribers  to  the 
contract  Exhibit  2  to  Gardner's  testimony  (which  was  the 
subscription  agreement)  were  informed  of  the  fact  that  the 
capital  stock  therein  contracted  to  be  delivered  on  payment 
by  them  for  the  bonds,  was  to  be  given  as  a  bonus,  and  that 
as  a  matter  of  law  such  subscribers  were  put  upon  inquiry 
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as  to  the  character  of  the  stock  and  the  right  of  the  corpora- 
tion to  so  dispose  of  such  stock  at  less  than  par.  I  therefore 
conclude  that  if  such  subscribers  did  not  inquire  as  to  how 
such  corporation  acquired  such  stock  and  whether  or  not  it 
had  been  fully  paid  for,  then  the  law  holds  them  chargeable 
with  that  knowledge  which  a  reasonable  inquiry  would  have 
disclosed  of  the  facts,  to-wit:  that  said  stock  had  never  been 
paid  for  as  required  by  law."  If  the  evidence  sustains  the 
finding  of  the  master  no  fault  can  be  found  with  his  con- 
clusion. If  the  subscribers  to  the  agreement  (or  contract, 
'*  Exhibit  E")  took  the  stock  as  a  bonus,  or  became  liable  as 
stockholders  having  paid  nothing  for  the  stock  they  took  it 
cum  anere.  If  it  was  unpaid  stock,  they  must  pay  for  the 
same,  and  cannot  claim  to  be  purchasers  of  the  stock  for 
value. 

The  master  does  not  pass  on  the  question  of  whether,  upon 
the  face  of  the  subscription  agreement,  the  stock  was  a  bonus, 
nor  was  it  necessary  for  him  so  to  do.  His  finding  that  it 
was  a  bonus  is  based  upon  all  the  evidence  in  the  case  ex 
facto  oritur  lex.  The  master's  finding  must  be  held  to  mean 
that  under  all  the  circumstances  surrounding  the  execution 
of  the  subscription  agreement,  the  subscribers  were  put  upon 
inquiry  as  to  whether  this  stock  which  they  agreed  should 
be  theirs  upon  payment  of  the  bonds,  was  in  fact  fully  paid 
and  non-assessable,  and  he  construed  the  written  agreement  in 
the  light  of  such  circumstances. 

It  is  not  controverted  that  if  the  subscriber  was  informed 
of  the  fact  at  the  time  of  or  before  the  subscription,  that  said 
stock  was.  not  fully  paid  and  non-assessable,  or  if  he  had  no- 
tice of  facts  or  circumstances  which  would  put  a  reasonably 
cautious,  prudent  man  upon  inquiry  as  to  whether  said  stock 
was,  in  fact,  fully  paid  and  non-assessable,* and  failed  to  make 
such  inquiry,  he  is  liable  for  the  amount  unpaid  upon  the 
stock  received  by  him,  or  as  to  which  he  became  the  owner,  le- 
gal or  equitable. 

It  is  contended  that  the  subscription  agreement  is  in  law 
a  purchase  of  both  bonds  and  stock  and  that  the  stock  is  not 
a  bonus  or  gift  as  contended  by  complainants.    This  involves 
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a  construction  of  the  agreement.  The  complainant  cites  au- 
thorities to  show  that  the  stock  is  to  be  considered  a  bonus  or 
gift.  The  defendants  cite  authorities  to  show  that  it  is  to  be 
considered  as  a  purchase  of  bonds  and  stocks,  and  if  the  cor- 
poration owned  the  stock  which  it  had  once  issued  as  paid 
up  stocky  it  having  again  become  the  owner  of  it,  it  could  sell 
it  with  the  bonds  for  what  it  could  obtain,  like  any  other 
owner  of  stock. 

There  is  much  reason  to  contend,  ui)on  the  Illinois  authori- 
ties, that  this  is  an  agreement  to  become  a  stockholder,  an 
agreement  in  the  nature  of  a  subscription  for  stock.  No  par- 
ticular form  of  words  is  necessary  to  make  an  agreement  to 
become  a  stockholder.  If  the  contract  amounts  to  an  agree- 
ment to  take  from  the  company  its  stock,  that  is  sufficient. 

In  Ailing  v,  Wenzel,  133  111.  264,  where  by  an  ingenious 
system  of  bookkeeping  the  stock  was  transferred  to  and  stood 
in  the  name  of  the  corporation  which  afterwards  sold  the 
stock  to  different  persons  at  ten  to  twenty  cents  on  the  dol- 
lar, the  stock  never  having  been  paid  for,  the  purchaser  buy- 
ing the  same  directly  from  the  company,  was  held  liable  as 
an  original  subscriber  for  the  amount  *  remaining  unpaid 
thereon.  And  in  another  case  where  a  party  signed  an  agree- 
ment in  substance  promising  to  pay  a  certain  sum  to  a  rail- 
road company  when  a  certain  amount  of  construction  was 
done,  and  upon  the  payment  of  the  money  a  certificate  of 
stock  for  a  like  amount  to  be  issued  to  the  promissor  on  de- 
mand, the  court  held  that  it  was  a  subscription  to  the  capital 
stock  of  the  corporation,  and  not  a  purchase  of  stock.  0.  <fe  F. 
R.  V,  R,  R.  Co,  V,  Black,  79  111.  262.  To  the  same  effect 
Wemple  v.  St.  L,  J.  <fe  S.  R.  R.  Co^  120  111.  196. 

If  it  was  understood  or  agreed  at  the  time  of  the  alleged 
exchange  of  the  right  to  use  Mackaye's  inventions  for  the 
19,986  shares  of  stock  issued  to  Mackaye  that  he  should  re- 
turn  to  the  corporation  the  8,000  shares,  or  that  a  sufficieDt 
number  of  shares  for  promoting  the  enterprise  should  be  re- 
turned to  the  corporation,  there  was  not  in  law  any  issue  of 
the  stock  so  returned.  In  any  view  of  the  transaction  Mac- 
kaye returned  to  the  corporation  8,000  shares  of  stock,  which 
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the  court  has  found  he  fraudulently  and  illegally  obtained. 
He  did  not  sell  it  back  to  the  corporation  nor  did  he  obtain  or 
«laim  any  consideration  for  returning  it  to  the  corporation. 
The  stock  was  put  back  into  the  treasury  of  the  corporation, 
without  anything  being  paid  for  it,  going  or  coming,  and  the 
•corporation,  as  to  this  stock,  stood  in  the  same  position  as  if 
it  had  never  issued  the  stock  to  Mackave. 

The  corporation  issued  new  certificates  for  these  8,000 
shares,  just  as  it  would  have  issued  them  to  an  original  sub- 
scriber for  shares.  There  was  no  assignment  to  the  bank  nor 
to  any  subscriber  of  any  of  the  original  certificates  issued  to 
Mackaye.  The  original  certificate  issued  to  Mackaye,  so  far 
ss  this  8,000  shares  was  concerned,  was  treated  as  if  it  had 
never  been  issued.  The  legal  effect  of  the  subscription  to  the 
agreement  was  to  make  the  signers  thereto  subscribers  to  the 
capital  stock  of  the  corporation  upon  the  payment  of  their 
respective  subscriptions  for  bonds,  and  liable  as  such  stock- 
holders under  the  cases  above  cited. 

The  ** subscribers"  were  presumed  to  know  that  the  corpora- 
tion could  not  legally  issue  full  paid  stock  to  any  one  agree- 
ing to  become  a  stockholder  without  the  same  being  paid 
for  in  money  or  in  money's  worth,  and  that  issuing  the  stock 
as  full  paid  and  non-assessable  stock,  did  not  make  it  such 
so  far  as  creditors  might  be  concerned.  Upon  such  construc- 
tion the  subscribers  were  not  assignees,  but  subscribers  for  un- 
issued stock  and  chargeable  with  the  knowledge  that  the  cap- 
ital stock  represented  by  such  shares  was  a  trust  fund  for 
creditors,  and  that  all  subscriptions  for  stock  must  be  paid 
for  in  money  or  in  money's  worth.  Either  this  must  be  held 
to  be  the  true  construction  of  the  paper,  or  it  must  be  held 
a  subscription  for  (or  purchase)  of  bonds.  Upon  either  con- 
struction the  stock  was  a  bonus  or  gift,  and  being  such  the 
subscribers  receiving  the  same,  on  becoming  the  owners  there- 
of, legal  or  equitable  (having  paid  nothing  therefor)  would  be 
liable  for  the  amount  unpaid  thereon  and  such  subscribers 
would  not,  in  either  case,  be  bona  fide  purchasers  of  the  stock 
for  value. 

Upon  the  face  of  the  agreement,  without  considering .  the 
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surrounding  circumstances,  it  is  clear  that  the  stock  is  a 
bonus  or  premium  for  the  bond  subscription,  and  there  is  no 
evidence  tending  to  show  that  the  agreement  was  intended  or 
understood  to  be  for  the  sale  of  bonds  only,  or  a  purchase  of 
bonds  and  stock  by  the  subscriber. 

The  trust  deed  to  secure  the  payment  of  the  bonds  (with 
the  contents  of  which  the  subscribers  are  chargeable)  author- 
ized by  resolution  of  the  directors  of  the  Celebration  Com- 
pany, on  the  17th  of  May,  contains  no  reference  to  stock,  and 
the  agreement  as  to  the  stock  was  presumed  to  be  made  know- 
ing that  fact — ^it  evidently  was  made  without  regard  to  the 
provisions  of  such  trust  deed.  In  fact,  as  will  hereafter  be 
seen,  Mackaye  had  on  the  same  date  that  he  got  certificate 
No.  1  for  19,996  shares  or  on  the  next  day,  returned  the  same 
to  the  corporation,  and  obtained  new  certificates  as  hereinbe- 
fore stated. 

As  to  those  defendants  who  signed  the  subscription  agree- 
ment and  paid  for  the  sum  subscribed  for,  but  neglected  or 
refused  to  accept  of  the  stock;  did  they  become  the  owners 
of  such  stock  which  had  been  deposited  with  The  American 
Trust  &  Savings  Bank  upon  the  payment  of  the  bond  sub- 
scribed for?  The  true  construction  of  the  agreement  upon 
this  point  is  that  the  American  Trust  &  Savings  Bank  helcJ 
the  stock  in  escrow,  to  be  delivered  to  the  subscriber  for 
bonds  when  he  paid  for  the  bonds,  and  that,  eo  instanti  upon 
such  payment  being  made,  the  subscriber  became  entitled  to 
the  stock;  that  is,  he  became  the  owner  of  such  stock,  could 
have  compelled  its  delivery  to  him,  and  would  have  been  en- 
titled to  all  the  dividends  thereafter  earned  by  such  stock. 
After  such  payment  the  stock  was  such  subscriber's,  and  the 
bank  held  it  for  him  and  subject  only  to  his  demand. 

It  was  not  in  the  power  of  such  subscribers  to  rescind  the 
contract  as  to  the  stock  and  affirm  it  as  to  the  bonds,  nor  could 
they,  after  their  liability  became  fixed  as  stockholders  (by  the 
payment  of  the  bonds),  rescind  such  agreement,  either  in 
whole  or  in  part,  as  against  the  creditors  of  the  corporation. 

As  to  those  who  refused  or  neglected  to  take  either  stock 
or  bonds.     The  subscribers  having  paid  for  their  bonds,  as  be- 
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fore  stated,  by  such  payment,  became  the  o\naers  of  the  stock 
deposited  with  the  American  Trust  &  Savings  Bank,  and  there- 
by became  liable  to  the  creditors  of  the  company  as  such  own- 
ers of  stock  for  the  amount  unpaid  thereon ;  having  incurred 
such  liability  they  could  not  rescind  the  contract  as  against 
the  creditors  of  the  corporation.  They  occupied  no  better 
position  than  those  who  took  the  bonds  but  refused  to  take 
the  stock. 

The  evidence  fails  to  show  any  case  in  which  the  signer  of 
the  subscription  agreement  properly  exercised  any  right  to 
rescind  the  contract.  The  subscription  agreement  or  contract 
was  an  executed  agreement  so  far  as  the  Columbian  Celebra- 
tion Company  was  concerned,  and  the  liability  of  stockholders 
had  attached  to  the  subscribers  to  the  agreement  before  any 
attempt  was  even  made  by  any  such  subscriber  to  rescind  the 
contract.  When  such  attempt  was  made,  the  right  of  a  re- 
scission did  not  exist. 

The  evidence  clearly  shows  that  nearly  all  the  signers  of  the 
subscription  agreement  knew,  and  that  the  others  had  notice 
equivalent  to  knowledge  that  the  stock  referred  to  in  that 
agreement,  either  had  been  or  was  to  be  turned  back  to  the 
corporation  by  Steele  Mackaye,  was  a  part  of  the  stock  which 
had  been  issued  to  him  in  payment  of  his  subscription,  and 
that  it  had  been  or  was  to  be  deposited  with  the  American 
Trust  and  Savings  Bank  for  the  purpose  of  carrying  out  the 
subscription  agreement. 

Those  who  signed  said  subscription  agreement  and  received 
stock  or  became  stockholders  by  paying  for  bonds,  contend 
that  they  are  purchasers  of  such  stock  for  value  and  without 
notice,  that  it  was  not  what  it  purported  to  be,  to-wit,  full 
paid  and  non-assessable.  The  doctrine  laid  down  in  Coleman 
V.  Hoive,  154  111.  458,  by  our  own  supreme  court  upon  this 
point,  is  as  follows:  **A  purchaser  or  assignee  of  stock  which 
has  not  been  fully  paid  does  not  become  liable  to  the  corporate 
creditors  for  the  unpaid  balance  where  the  stock  has  been 
issiied  as  fully  paid  and  he  has  acquired  the  same  in  good 
faith  and  without  notice  that  it  has  not  been  paid.  But  where 
a  person  purchasing  stock  issued  as  paid  up,  had  notice  that 
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it  has  not  been  paid,  his  liability  is  the  same  as  that  of  the 
party  who  transferred  it  to  him.  (Citing  1  Cook,  Stock  and 
Stockholders,  3  ed.,  sees.  49-50;  Jackson  v.  Traer,  64  la.  469). 
The  equitable  doctrine,  that  the  capital  stock  is  a  trust  fund 
that  may  be  followed  by  the  creditors  of  the  corporation,  and 
that  any  balance  remaining  unpaid  thereon  may  be  reached, 
by  such  creditors,  applies  not  only  to  original  subscribers  to 
the  stock  but  also  to  purchasers  or  assignees  with  notice  of  the 
fact  that  all  of  the  stock  has  not  been  paid  for." 

The  court  has  held  that  the  transaction  by  which  the  stock 
issued  to  Mackaye  in  payment  of  his  subscription  of  nearly 
two  million  dollars  in  consideration  of  the  right  to  use  the 
inventions  of  Mackaye,  was  a  fraud  in  fact  and  in  law  as  to 
-creditors,  and  that  such  stock  was  not  paid  for  in  whole  or  in 
part.  Did  the  subscribers  to  the  subscription  agreement  now 
sought  to  be  charged  as  stockholders  have  knowledge  of  the 
fact  that  such  stock  was  unpaid,  or  have  notice  of  such  facts 
or  circumstances  which  would  put  a  reasonable,  cautious  and 
prudent  man  upon  inquiry,  and  fail  to  make  such  inquiry? 

It  appears  from  the  evidence  that  as  early  as  February, 
1892,  Steele  Mackaye  commenced  to  agitate  at  Chicago  the 
proposition  of  building  a  great  spectacular  show,  to  be  used  in 
connection  with  the  World's  Fair,  and  the  fo^^nation  of  a 
corporation  that  should  build  and  run  the  same.  Mackaye  had 
made  a  model  of  the  show,  about  sixteen  by  twenty  inches, 
which  he  exhibited  at  the  Auditorium,  a  leading  hotel  in  this 
■city.  These  exhibitions  attracted  a  very  considerable  atten- 
tion and  were  continued  from  time  to  time  for  a  number  of 
weeks  and  down  to  and  after  the  month  of  July,  1892 ;  that 
those  exhibitions  were  carried  on  by  Mackaye,  who  is  charac- 
terized by  one  of  the  counsel  as  being  **a  man  of  oriental 
imagination  and  hypnotic  power."  The  exhibition  was  ac- 
<5ompanied  with  lectures  by  ^lackaye  upon  the  spectacular 
show  and  the  History  and  Voyage  of  Columbus,  scenes  of 
which  he  intended  to  depict.  It  is  evident  that  nearly  all  the 
•signers  of  the  subscription  agreement  attended  these  exhi- 
bitions and  heard  these  lectures. 

According  to  the  evidence,  Mackaye  at  some  of  these  lee- 
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tures  stated  the  fact  that  the  capital  stock  of  the  Columbian 
Celebration  Company,  which  it  was  proposed  should  build  and 
run  this  show,  had  been  turned  over  to  him  in  payment  of 
his  inventions,  and  that  in  order  to  aid  in  erecting  the  build- 
ing and  putting  the  show  in  operation,  it  was  proposed  that 
the  Columbian  Celebration  Company  execute  a  deed  of  trust 
to  secure  eight  hundred  of  its  $1,000  bonds,  the  proceeds 
thereof  to  be  used  in  and  about  the  erection  of  such  building 
and  putting  such  show  into  operation;  and  that  he  (Mackaye) 
should  turn  over  to  the  Celebration  Company,  out  of  stock 
received  by  him,  $800,000  of  stock,  which  should  be  deposited 
with  a  trustee ;  and  that  for  every  $1,000  bond,  which  should 
be  subscribed  and  paid  for,  an  equivalent  amount  of  such 
stock  so  deposited  with  the  trustee,  should  be  delivered  as- 
a  bonus  to  subscribers  for  bonds.  He  also  in  these  lectures, 
dwelt  at  great  length  on  the  immense  profits  that  were  ex- 
pected to  be  derived  from  the  erection  of  this  building,  which 
was  to  cost  not  less  than  $500,000,  and  perhaps  $800,000. 

A  prospectus  was  issued,  entitled  **The  Spectatorium  Pros- 
pectus," and  was  stated  to  be  "a  condensed  presentation  of 
facts  which  commend  the  enterprise  to  the  prompt  attention 
of  investors  as  a  perfectly  safe  investment  with  the  certainty 
of  an  exceptionally  large  and  quick  return;"  that  the  World's 
Fair  would  be  an  occasion  that  would  never  be  again  equaled 
as  an  opportunity  for  money  making;  that  millions  of  people 
would  crowd  to  Chicago  during  the  exposition,  and  that  an 
investigation  would  prove  to  any  investor  that  the  Specta- 
torium would  be  the  most  colossal  and  astounding  attraction 
ever  offered  to  the  public  anywhere,  any  time  in  the  history 
of  modem  civilization ;  that  it  would  present  a  most  wonder- 
ful celebration  of  the  great  event  commemorated  by  the  Co- 
lumbian Exposition.  That  George  A.  Pullman,  Lyman  J. 
Gage,  and  others  endorsed  the  enterprise ;  that  it  was  a  golden 
opportunity  for  investment.  In  addition  to  these  gentlemen, 
it  referred  to  many  others,  all  or  nearly  all  of  whom  became 
subscribers  to  the  subscription  agreement,  among  them  Mr. 
Butler,  Mr.  Ream,  Mr.  Ellsworth,  Mr.  Murray  Nelson,  Arthur 
Dixon,  Franklin  H.  Head,  B.  W.  Gillette,  Mr.  Weaver,  Mr, 
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Eckhart,  W.  L.  B.  Jenney,  and  others,  and  that  the  Specta- 
torium  would  be  a  colossal  structure,  erected  **to  command 
the  clientage  of  the  continent  for  years  to  come."  That  a 
building  would  be  erected  or  constructed  for  the  production  of 
the  Scenario,  a  new  order  of  entertainment,  upon  the  most 
startling  and  sensational  realism,  with  the  most  accurate 
scholarship  and  the  loftiest  idealism ;  that  the  money  for  the 
construction  of  the  Spectatorium  and  the  production  of  this 
vast  spectatoria,  entitled  **The  Great  Discovery,'*  would  be 
raised  by  the  sale  of  800  first  mortgage  seven  per  cent,  bonds 
of  $1,000  each,  the  bonds  to  be  a  lien  upon  the  whole  plant, 
and  the  sole  right  to  use  the  wonderful  inventions  covered  by 
ten  patents,"  which  had  already  been  allowed  by  the  patent 
office  in  Washington,  which  gave  the  Columbian  Celebration 
Company  the  monopoly  of  the  extraordinary  entertainment 
for  seven  states,"  including  Illinois;  that  the  money  received 
by  the  Columbian  Celebration  Company  would  pass  through 
the  hands  of  a  trustee  of  the  bondholders;  that  the  treasurer 
of  the  trustee  would  have  charge  of  all  moneys  received  and 
paid  out  until  the  bonds  were  paid;  that  the  first  receipts  over 
and  above  running  expenses  would  be  devoted  to  the  paying 
off  of  the  bonds;  that  every  one  purchasing  a  bond  ** would 
obtain  in  addition  to  the  bonds  an  amount  of  the  stock  of  the 
company  equal  to  the  amount  of  the  bonds  purchased."  Re- 
fers to  certain  gentlemen  who  have  consented  to  become  di- 
rectors of  the  Columbian  Celebration  Company,  Lyman  J. 
Gage,  Charles  II.  Deere,  Edward  H.  Butler,  Egbert  W.  Gil- 
lette, George  H.  Fuller,  John  S.  Runnells,  W.  D.  Kerfoot, 
Honorable  Benjamin  A.  Butterworth,  Franklin  H.  Head, 
Henry  E.  Weaver  and  Steele  Mackaye,  but  it  appears  that 
Gage,  Deere,  Fuller,  Runnells  and  Kerfoot  never  became  di- 
rectors. 

That  the  estimate  of  the  profits  shows  that  if  the  Specta- 
torium draws  but  one-half  of  the  number  of  people  per  day 
that  usually  patronize  the  Barnum  &  Bailey  show  in  ordinary 
times  when  there  is  no  immense  World's  Fair  crowd  of  sight- 
seers in  the  city,  the  company  will  pay  all  the  bonds  with  in- 
terest in  seventy  days,  and  pay  a  dividend  for  the  World's 
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Fair  season  of  over  eighty-four  per  cent,  on  $2,000,000,  that 
being  the  amount  of  the  capital  stock  of  the  Columbian  Cele- 
bration Company ;  that  the  money  capacity  of  the  Spectator- 
ium  at  ordinary  circus  prices  would  be  about  $15,000  for  each 
performance;  and,  if  necessary,  they  can  give  six  perform- 
ances a  day ;  *  *  if  it  does  but  half  this  business,  it  will  pay  off 
all  the  bonds  in  twenty  days,  and  pay  a  dividend  of  350  per 
cent,  upon  the  capital  stock."  This  prospectus  is  signed  ''Co- 
lumbian Celebration  Company,  Room  53,  Auditorium  Build- 
ing." 

A  copy  of  this  prospectus  was  kept  on  file  at  the  exhibition 
rooms  and  it  appears  to  have  been  widely  circulated. 

The  names  of  the  prominent  financial  gentlemen  referred 
to,  undoubtedly  gave  great  impetus  to  the  movement. 

On  the  6th  day  of  July,  1892,  a  dinner  w^as  given  by  Mac- 
kaye  and  Butterworth  at  the  Union  League  Club,  with  the  ob- 
ject of  furthering  the  enterprise.  At  this  dinner,  Steele 
Mackaye  and  Butterworth,  it  appears  made  speeches  and  ex- 
plained the  undertaking,  substantially  as  set  forth  in  the  pros- 
pectus, stating  that  the  stock  of  the  company  had  been  sub- 
scribed for  by  Mr.  Mackaye,  and  had  been  paid  for  by  Mack- 
aye  by  turning  over  to  the  company  the  right  to  use  the  in- 
ventions referred  to,  and  that  out  of  his  shares  of  stock  he, 
Mackaye,  would  return  to  the  Columbian  Celebration  Com- 
pany $800,000  of  the  same,  to  be  given  as  a  bonus  to  the  sub- 
scribers to  the  bonds.  Mackaye  talked  for  more  than  an 
hour;  he  made,  testifies  Mr.  Lyman  Gage,  *'one  of  his  char- 
acteristic talks;  irwas  like  a  poem.  It  was  descriptive  as  his 
other  talks  had  been  •  •  •  they  were  graphic,  glowing 
and  convincing  as  to  the  power  and  beauty  of  his  great 
scheme."  It  appears  that  the  financial  part  of  his  poem  was 
"his  estimate  of  the  earning  capacity  of  the  show.  He  fig- 
ured 18,000  people  at  each  exhibition,  of  which  there  were  to 
be  two  in  the  daytime  and  two  in  the  evening;"  72,000  people, 
at  fifty  cents  each,  making  receipts  of  $36,000  per  day. 

It  appears  that  Jenney  also  attended  at  that  dinner,  and 
made  some  remarks  and  estimates  of  the  cost  of  the  building. 
No  definite  estimate  appears  to  have  been  given  as  to  the  cost 


432  Circuit  Courts  of  Illinois. 

of  the  mechanism  of  the  show,  outside  of  the  cost  of  the  build- 
ing, but  it  was  estimated  that  the  entire  cost  would  be 
$500,000,  and  could  not  exceed  $800,000,  the  amount  of  the 
boAds  to  be  secured  by  the  trust  deed  upon  the  property  of  the 
Columbian  Celebration  Company. 

All,  or  nearly  all  of  the  gentlemen  named  in  the  prospectus, 
and  quite  a  number  of  other  substantial  citizens  (in  all  forty 
or  more)  were  present  at  this  dinner.  Considerable  enthusi- 
asm prevailed,  presumably  caused  by  the  glowing  pictures 
given  by  Butterworth  and  Mackaye  of  the  Spectatorium  show 
that  was  to  be  exhibited  and  the  immense  profits  which  would 
necessarily  result  to  those  investing  in  the  bonds.  The  evi- 
dence does  not  show  just  how  much  of  the  bonds  were  sub- 
scribed for  upon  that  evening,  but  it  was  between  $130,000 
and  $150,000. 

The  evidence  shows  that  neither  at  that  time,  nor  at  the  ex- 
hibitions and  lectures  given  by  Mackaye,  was  there  any  in- 
quiry made  as  to  whether  the  inventions  of  Mackaye  (or  the 
right  to  use  the  same)  were  worth  the  $2,000,000  (less  $400), 
which  the  Columbian  Celebration  Company  had  nominally 
given  for  the  same ;  nor  was  any  discussion  had  in  regard  to 
the  monetary  value  of  such  inventions,  or  any  one  or  more  of 
them. 

The  master  finds  from  the  evidence  that  all  of  the  subscrib- 
ers for  bonds  for  which  stock  was  given  as  a  bonus  upon 
payment  of  the  bonds,  were  informed  of  the  way  in  which 
such  stock  was  purported  to  have  been  paid  for,  viz. :  by  the 
agreement  to  assign  interest  in  the  patents  of  Mackaye;  and 
most,  if  not  all,  of  them  believed  that  such  interest  in  patents 
so  assigned  constituted  full  pa>Tnent  without  reference  to 
any  actual  value  of  such  patents  or  interest  therein,  and  that 
this  is  also  true  of  the  other  hoJders  of  stock. 

I  do  not  agree  with  the  master  in  his  conclusion  that  most, 
if  not  all,  of  such  subscribers  believed  that  such  interest  and 
patents  so  assigned  constituted  full  payment  without  refer- 
ence to  any  value  of  such  patents  or  interest  therein. 

I  fail  to  find  any  evidence  of  inquiry  by  any  such  subscrib- 
ers or  any  discussion  by  any  of  them,  as  to  whether  the  in- 
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ventions  were  worth  the  $2,000,000  (less  $400)  paid  for  them 
by  the  cancellation  of  Mackaye's  subscription.  Nor  was  there 
any  real  discussion  that  I  have  been  able  to  find  from  the 
evidence  by  any  party,  or  any  such  subscriber,  as  to  the  value 
of  any  one  or  more  of  such  inventions. 

There  is  some  evidence  tending  to  show  that  George  M.  Pull- 
man made  some  inquiries  concerning  the  enterprise  before  he 
subscribed  his  $50,000  of  stock,  but  the  evidence  is  of  such 
an  indefinite  nature  as  not  to  warrant  the  conclusion  that  it 
was  an  inquiry  into  the  value  of  the  inventions  as  payment 
for  the  Mackaye  stock. 

The  conclusion  that  I  draw  from  the  evidence  is,  that  the 
subscribers  signed  said  subscription  paper  in  the  belief  that 
the  enterprise  would  prove  a  success,  notwithstanding  all  its 
capital  stock  was  given  for  the  inventions;  that  none  of  them 
ever  stopped  to  consider  the  question  t)f  value  of  the  inven- 
tions or  of  any  one  of  them. 

The  showing  made  by  the  promoters  and  by  the  prospectus 
as  to  the  great  profits  to  be  realized  from  this  enterprise — ^that 
the  bonds,  with  interest,  could  be  paid  by  the  receipts  in  sev- 
enty days  during  the  World's  Fair  and  that  the  stock  would* 
earn  dividends  even  to  three  and  one-half  times  the  face  value- 
of  the  bonds,  and  might  earn  a  great  deal  more,  etc. — ^had  the- 
effect  to  obscure  and  blind  the  inquiry  of  investors  in  the- 
bonds  as  to  whether  the  alleged  inventions  of  Mackaye  were, 
in  fact,  worth  the  amount  of  his  subscription,  viz. :  $1,999,600, 
or  as  to  what,  if  anything,  they  were  really  worth.  The  de- 
sire to  realize  such  immense  profits  upon  their  investment 
apparently  made  the  investors  in  bonds  reckless  or  indif- 
ferent as  to  whether  the  capital  stock  (that  trust  fund  for 
creditors)  had,  in  fact,  been  paid  into  the  corporation  treas- 
ury in  money  or  in  money's  worth ;  made  them  confident  (even 
if  the  query  as  to  whether  the  capital  stock  had,  in  fact,  been 
paid  for,  suggested  itself  to  them)  that  the  venture  would  so 
certainly  be  successful  that  no  possible  danger  as  to  the  lia- 
bility of  creditors  would  be  incurred. 

Even  if  it  be  admitted  that  the  signers  of  the  subscription 
agreement  honesUy  believed  that  the  capital  stock  had  been 
28 
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fully  paid  for  by  the  transfer  to  the  corporation  by  Mackaye 
of  the  right  to  use  his  inventions,  that  would  be  an  insufil- 
cient  defense. 

The  court  concurs  in  the  master's  finding  upon  that  point, 
^'that  in  order  that  such  a  belief  should  be  available  as  a  de- 
fense, that  it  must  be  based  upon  a  statement  of  fact  which 
the  purchasers  believed  to  be  true,  and  which  facts,  if  true, 
would  constitute  a  sufficient  payment  of  such  stock.  A  mere 
statement  of  a  conclusion  either  of  fact  or  law  by  a  third  per- 
son is  not  in  itself  a  sufficient  foundation  for  a  belief,  which 
the  law  will  recognize  as  relieving  such  persons  from  liability, 
but  the  facts  from  which  such  conclusion  is  arrived  at  must 
be  considered.*' 

The  same  reasoning  will  apply  to  the  contention  that  it  is 
sufficient  if  the  defendants  acted  in  good  faith  in  signing  the 
subscription  agreement.  It  was  doubtless  the  fact  that  the 
signers  of  such  agreement,  in  good  faith,  believed  that  the 
enterprise  would  be  a  success,  but  that  would  be  no  defense 
if,  as  the  court  has  found,  they  had  knowledge  or  notice 
equivalent  thereto,  that  this  stock  had  not  been  paid  for. 
Higgins  v.  III.  T.  &  S,  Bank,  193  111.  400. 

The  contention  of  some  of  the  defendants,  that  the  rule 
laid  down  by  our  supreme  court  in  Coleman  v.  Howey  154  111. 
458,  that  the  subscription  to  the  capital  stock  of  a  corporation 
must  be  paid  in  money  or  in  money's  worth,  is  modified  or 
changed  in  any  way  by  the  decision  in  Sprague  v.  Natianal 
Bank  of  America,  172  111.  149,  cannot  be  sustained.  In  the  lat- 
ter case  the  court  says:  **We  entertain  no  doubt  but  that  a 
corporation  organized  under  the  laws  of  Illinois,  may  issue 
shares  of  its  capital  stock  in  payment  of  property  of  such  a 
character  as  it  may  lawfully  possess  and  use,  and  may  agree 
with  the  subscribers  as  to  the  value  of  such  property,  provid- 
ing the  agreement  is  made  in  good  faith  and  in  the  exercise  of 
judgment  fairly  and  honestly  directed. 

In  the  Coleman  case  the  court  say:  ''Cases  may  arise 
where  stock  is  issued  for  property  taken  at  an  overvaluation, 
which  will  justify  the  courts  in  compelling  the  stockholders  to 
respond  to  the  creditors  for  the  par  value  of  the  stock  less  the 
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actual  value  of  the  property  taken  in  exchange  for  it.  Such 
will  not  be  the  case  where  there  is  entire  good  faith  in  mak- 
ing the  valuation.  But,  if  the  property  contributed  is  not 
valued  in  good  faith,  the  shares  of  stock  will  not  be  fully  paid 
up,  either  in  law  or  fact,  by  the  contribution  of  such  prop- 
erty,*' and  cites  with  approval  the  case  of  Wetherbee  v. 
Baker,  35  N.  J.  Eq.  501,  where  it  is  declared  that:  *'The  courts 
have  inflexibly  enforced  the  rule  *that  payment  of  stock  sub- 
scriptions  is  good  as  against  creditors,  only  where  payment 
has  been  made  in  money  or  what  may  be  fairly  considered 
money's  worth.'  "  In  the  same  case  (Coleman  case)  there 
was  also  a  transfer  of  patents,  and  a  prospect  of  future  profits 
from  the  business.  In  that  case  it  is  further  declared  that: 
^*A  purchaser  or  assignee  of  stock,  which  has  not  been  fully 
paid,  does  not  become  liable  to  the  corporate  creditors  for  the 
unpaid  balance,  where  the  stock  has  been  issued  as  fully  paid, 
and  he  has  acquired  the  same  in  good  faith  and  without  notice 
that  it  has  not  been  fully  paid." 

The  Coleman  case,  154  Illinois,  and  the  Sprague  case,  172 
Illinois,  both  hold  that  good  faith  is  a  necessary  element  in 
any  transaction  where  property  is  taken  in  payment  of  sub- 
scriptions to  a  corporation.  Both  cases  sustain  the  position 
that  where  there  is  an  overvaluation,  combined  with  a  failure 
to  exercise  any  judgment  as  to  the  value  of  the  property 
taken,  or  where  there  is  an  intentional  overvaluation  of  the 
property  or  where  the  circumstances  show  that  the  transac- 
tion as  to  the  exchange  of  the  property  for  the  shares  of  stock, 
was  a  mere  fraudulent  device ;  that  it  must  be  held  there  was 
an  entire  absence  of  good  faith  and  that  the  transaction  will 
be  held  fraudulent  in  law  and  in  fact.  Also,  ''That  any  one 
purchasing  stock  issued  as  'paid  up'  with  notice  that  it  is  not 
paid  up  stock  or  with  notice  of  facts  connected  therewith, 
his  liability  is  the  same  as  that  of  the  party  who  transferred 
the  stock  to  him." 

It  is  insisted  by  some  of  the  signers  of  the  subscription 
agreement  that  they  did  not  attend  any  of  Mackaye's  exhibi- 
tions and  hear  his  lectures  there  or  at  the  Union  League  din- 
ner; and,  therefore,  they  are  not  chargeable  with  the  same 
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knowledge  as  others  who  did.  They  claim  they  had  a  right  to 
presume  that  the  stock  referred  to  was  full  paid  stock  which 
the  corporation  had  once  issued  and  subsequently  had  ac- 
quired the  ownership  of,  and  therefore  they  were  innocent 
purchasers  without  notice  and  for  value. 

Those  who  signed  the  subscription  agreement  to  take  the 
bonds  of  the  Celebration  Company,  do  not  stand  in  the  posi- 
tion of  purchasers  for  value  in  the  open  market.  That  is, 
they  do  not  stand  in  the  same  position  as  one  would  who 
would  buy  fully  paid  and  non-assessable  stock  upon  the  stock 
exchange.  They  were  dealing  directly  with  the  Celebration 
Company,  and  in  signing  the  agreement  were  making  a  special 
agreement  with  that  corporation. 

What,  if  any,  is  the  presumption  as  to  the  stock  referred  to 
in  the  agreement  f  The  presumption  is  that  the  stock  re- 
ferred to  in  the  subscription  agreement  was  stock  that  had 
been  issued  as  full  paid  stock,  and  had  subsequently  been 
legally  acquired  by  the  corporation,  or  that  the  stock  of  the 
corporation  was  to  be  issued  on  payment  for  the  bonds  as  full 
paid  and  non-assessable,  without  the  corporation  receiving 
any  consideration  therefor. 

It  is  argued  that  it  is  no  unusual  occurrence  for  a  corpora- 
tion to  acquire  its  own  stock  and  afterwards  sell  it  for  what  it 
can  get.  If  a  proposal  like  this  had  been  made,  by  an  old  es- 
tablished corporation,  in  active  business  for  years,  and  with 
so  large  a  capital  stock  that  $800,000  of  it  would  be  a  very 
small  proportion  thereof  there  might  be  some  ground  for  the 
contention  of  defendants,  but  that  was  not  this  case. 

The  subscribers  are  presumed  to  have  known  the  amount  of 
the  capital  stock  of  the  Celebration  Company,  the  purpose, 
and  all  that  is  set  forth  in  its  charter,  as  well  as  the  law  of  the 
land  governing  such  corporations.  Its  name,  without  refer- 
ence to  its  charter,  indicated  that  it  was  intended  to  be  used 
in  connection  with  the  World's  Fair  of  1893.  A  person  does 
not  buy  bonds  as  he  would  a  basket  of  eggs.  Investors  are 
not  supposed  to  deal  with  a  corporation  for  its  bonds  or  stock 
with  their  eyes  shut.  The  subscribers  to  the  agreement  were 
also  chargeable  with  notice  of  the  contents  of  the  first  mort- 
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gage  securing  the  bonds,  as  the  subscription  agreement  itself 
recites  that  the  bonds  were  to  be  first  mortgage  bonds,  and  to 
be  made  preferred  in  payment.    First  mortgage  upon  whatT 

The  mortgage  deed  itself  (with  contents  of  which  they  are 
chargeable)  informed  them  that  the  trustee  in  the  mortgage 
trust  deed  made  to  secure  the  bonds,  was  the  American  Trust 
and  Savings  Bank,  and  that  the  mortgage  itself  (excepting 
the  right  to  use  Mackaye's  inventions)  described  no  specific 
property,  but  was  of  all  the  property,  assets,  franchises,  etc., 
of  the  corporation  then  owned  by  it,  or  to  be  further  ac- 
quired. 

This  right  to  use  the  inventions  is  stated  in  the  trust  deed 
to  have  been  secured  by  a  certain  contract  recorded  in  the 
patent  office  at  Washington.  This  recital  charged  the  sub- 
scribers for  bonds  with  notice  of  the  contents  of  said  con- 
tract, which  contract  showed  on  its  face  that  it  was  made  be- 
fore any  application  for  the  patents  for  said  inventions  were 
filed. 

This,  with  other  circumstances  referred  to,  were  sufficient 
to  put  a  reasonably  prudent  and  cautious  man  upon  inquiry 
as  to  the  good  faith  of  the  transaction  recited  in  said  contract 
or  agreement,  and  were  sufficient  of  themselves  to  put  such 
subscribers,  persons  receiving  the  bonds,  upon  inquiry  as  to 
what  property  the  company  owned,  what  was  its  value,  as  to 
whether  its  capital  stock  was  paid  up,  and  if  so,  how;  also  as 
to  the  value  of  the  right  to  use  the  patents  and  the  good  faith 
of  such  alleged  sale  of  the  inventions  to  the  corporation.  As 
this  company  was  but  sixty  days  old  and  the  money  to  be 
raised  by  the  bonds  was  intended  to  start  it  in  business,  the 
matters  heretofore  recited  were  sufficient  to  put  the  subscrib- 
ers upon  inquiry  as  to  how  the  corporation  obtained  or  could 
expect  to  obtain  $800,000  of  its  full  paid  stock,  to  carry  out 
the  subscription  agreement. 

This  inquiry,  upon  which  the  subscriber  was  put  by  reason 
of  the  facts  recited  in  the  opinion  of  the  court,  would  neces- 
sarily have  led  the  subscriber  to  the  knowledge  that  the  stock 
that  was  deposited,  or  to  be  deposited,  with  the  American 
Trust  and  Savings  Bank,  was  part  of  the  stock  which  had 
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been  illegally  and  fraudulently  issued  by  the  corporation  to 
Mackaye  in  pretended  payment  of  his  subscription,  and,  that 
the  same  had  been  returned  to  the  corporation  without  cost, 
to  be  used  as  a  bonus  for  the  bonds,  and  had  never  been  paid 
for  by  any  person. 

The  fact  that  a  corporation  not  sixty  days  old,  never  having 
done  any  business^  with  capital  stock  subscription  of  $2,000,- 
000,  purposes  to  put  on  sale  $800,000  first  mortgage  bonds 
with  which  the  purchaser  of  the  bonds  was  to  get  an  amount 
of  full  paid  stock  equivalent  to  the  bonds  purchased,  was  of 
itself,  in  the  opinion  of  the  court,  suflScient  to  put  any  reason- 
ably cautious  and  prudent  investor  upon  inquiry  as  to  whether 
it  was  full  paid  stock. 

As  to  defendants  whose  original  signature  to  the  subscrip- 
tion agreement  is  not  produced  in  evidence;  it  appears  that 
a  number  of  the  copies  of  the  subscription  agreement  which 
was  signed  so  largely  at  the  Union  League  Club  dinner,  were 
circulated  for  signatures.  All  of  them  have  not  been  pro- 
duced  in  evidence,  although  the  names  of  parties  who,  it  is 
alleged,  signed  the  missing  copies,  appear  on  the  books  or  pa- 
pers of  the  Celebration  Company  as  subscribers  for  bonds. 
There  is  other  evidence  also  as  to  who  biecame  subscribers  for 
bonds,  other  than  the  subscription  papers  themselves. 

It  appears  by  the  record  of  proceedings  of  the  Celebration 
Company,  that  on  the  23rd  of  May,  1892,  the  increase  in  the 
number  of  directors  was  approved,  and  that  a  meeting  to 
elect  the  additional  directors  was  held  on  August  17  at  which 
E.  B.  Butler,  B.  W.  Gillette,  F.  H.  Head,  J.  Foster  Rhodes, 
H.  E.  Weaver  and  Murray  Nelson,  defendants  in  this  case, 
were  elected  such  six  new  directors. 

On  the  25th  of  August  following,  the  executive  committee 
of  the  directors  reported  to  the  board  that  the  subscription 
for  bonds  had  reached  $500,000,  and  the  secretary  was  or- 
dered  to  issue  a  call  for  the  ten  per  cent,  thereof  to  be  paid 
September  5,  1892. 

September  9, 1892,  the  directors  of  the  Celebration  Company 
adopted  a  resolution  directing  the  American  Trust  and  Sav- 
ings Bank,  as  to  what  course  it  was  to  pursue  in  the  delivery 
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of  bonds  and  stocks  deposited  with  that  company  as  trustee^ 
and  the  resolution  sets  out  the  subscription  agreement  in  hciec 
verba  and  directs  the  bank  that  whenever  a  subscriber  pre^ 
sents  a  certificate  of  the  secretary  of  the  Celebration  Com- 

* 

pany,  that  he  has  paid  to  the  treasurer  of  the  Celebration 
Company  the  full  amount  of  his  subscription,  the  trustee 
should  deliver  to  such  subscriber  the  number  of  shares  sub- 
scribed for  by  him  and  in  addition  thereto,  shares  of  the  Cele- 
bration Company's  stock  equal  to  the  amount  of  said  bonds 
and  take  his  receipt  therefor,  and  report  to  the  Celebration 
Company  the  names  of  subscribers  to  whom  bonds  were  deliv- 
ered, the  date  of  delivery,  the  number  of  the  bonds,  and  the 
accrued  interest  endorsed  thereon. 

The  methods  pursued  by  the  American  Trust  and  Savings 
Bank  and  the  Celebration  Company,  in  connection  with  said 
bonds  and  stock,  necessarily  resulted  in  the  books  of  the  two 
companies  showing  who  paid  for  the  bonds,  and  when  pay- 
ment was  made;  whether  the  subscribers  took  bonds  only  or 
took  bonds  and  stock ;  who  had  been  certified  by  the  Celebra- 
tion Company  as  having  paid  his  subscription  in  full,  and 
who  had  received  bonds  and  who  had  received  stock.  The 
American  Trust  &  Savings  Bank  was  the  trustee  of  the  sub- 
scribers and  acting  for  them,  as  well  as  for  the  Celebration 
Company. 

It  also  appears  that  the  subscription  agreement  provided, 
in  substance,  that  payment  for  the  bonds  should  be  in  not  less 
than  five  calls,  and  it  appears  six  calls  were  made,  one  each  in 
September,  October,  November  and  December  of  1892,  and 
January  and  February,  1893. 

The  books  of  the  corporation  therefore  would  and  do  show 
who  responded  to  these  calls  and  when  the  same  were  paid, 
when  bonds  were  paid  in  full,  and  the  issue  of  a  certificate  to 
that  effect  to  the  bank  by  the  Celebration  Company. 

While  it  appears  that  the  Celebration  Company  from  the 
time  the  8,000  shares  were  returned  or  donated  to  it,  the  cor- 
poration treated  the  same  as  being  its  own  property,  it  no- 
where appears  that  it  had  any  other  shares  of  stock  than  said 
8,000  shares. 
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It  also  appears  that  the  Celebration  Company  pledged 
some  of  said  8,000  shares  of  stock  (not  exceeding  in  all  200 
shares)  as  collateral  security  upon  some  contracts  and  loans, 
but  there  is  no  finding  by  the  master  as  to  any  defendant  being 
liable  upon  any  of  the  shares  so  pledged. 

There  is  no  evidence  in  the  record  that  the  American  Trust 
and  Savings  Bank  acted  as  trustee  in  the  sale  by  the  Celebra- 
tion  Company  of  any  of  its  bonds  to  any  person  except  under 
the  subscription  agreement.  It  also  appears  from  the  evi- 
dence that  in  April,  1893,  it  having  become  apparent  that  un- 
less more  money  was  raised,  the  projected  building  for  the 
show  could  not  be  completed,  the  directors  of  the  Celebration 
Company  passed  a  resolution  that  the  three  hundred  thous- 
and dollars  (the  balance  of  the  $800,000)  of  bonds  remaining 
unsold,  should  be  made  preferred  in  payment,  provided  four- 
fifths  of  the  holders  of  the  $500,000  bonds  subscribed  for 
should  consent  thereto,  and  a  consent  paper  was  circulated 
among  the  subscribers  for  the  $500,000  of  bonds  to  which  a 
large  number  of  such  subscribers  signed  their  consent,  but  not 
quite  four-fifths  in  amount. 

A  subscription  agreement  to  take  such  preferred  bonds  was 
started,  and  signed  by  Pullman  and  others,  but  signers  for 
only  about  one-tenth  of  the  amount  necessary  were  obtained. 

This  last  mentioned  agreement  was  to  the  effect  that  the 
subscribers  for  the  preferred  bonds  were  to  receive  each 
$2,000  of  stock  on  payment  of  a  thousand  dollar  bond. 

This  evidence,  together  with  the  evidence  contained  in  the 
books  and  papers  of  the  Columbian  Celebration  Company  and 
the  American  Trust  &  Savings  Bank,  as  to  the  several  calls 
for  payment  on  the  bonds,  on  parties  as  subscribers  to  said 
subscription  agreement,  and  as  to  who  responded  to  such 
calls  and  as  to  who  paid  for  such  bonds,  who  were  certified 
to  as  having  paid  for  bonds  in  full,  and  also  as  to  who  gave  re- 
ceipts for  bonds  and  stock  or  bonds  only,  together  with  evi- 
dence in  the  record  from  said  books  and  papers,  are  sufficient 
proof  as  to  all  defendants  against  whom  the  master  has  found 
as  signers  of  said  subscription  paper,  and  whose  signatures 
to  such  subscription  paper  were  not  admitted  or  not  proven 
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by  reason  of  the  loss  of  some  one  of  the  copies  to  which  the 
jsame  were  affixed. 

As  to  those  defendants  who  held  stock  not  part  of  the  8,000 
shares  returned  by  Mackaye  to  the  Celebration  Company;  it 
appears  that  on  May  22ndy  1892,  one  day  after  the  19,995 
shares  appear  to  have  been  issued  to  Mackaye,  the  stock  was 
held  as  follows :  Edmonds,  1  share ;  White,  1  share ;  Mackaye, 
7,349  shares,  certificate  No.  6 ;  Butterworth,  1,574  shares^  cer- 
tificate No.  7 ;  Crosley,  1,575  shares,  certificate  No.  8,  a  total  of 
10,500  shares,  leaving  9,499  shares  in  the  treasury  unissued, 
but  a  part  of  certificate  No.  1  for  19,996  shares  originally 
issued  to  Mackaye,  which  certificate  No.  1,  was  left  with  the 
secretary  with  no  directions  as  to  whom  said  balance  of  9,499 
shares  should  be  issued. 

As  before  stated  the  shares  appear  to  have  been  returned  to 
the  corporation,  to  be  used  for  promoting  the  enterprise,  and 
•of  this  9,499  shares,  there  was  issued  8,000  shares  to  the  Amer- 
ican Trust  and  Savings  Bank,  and  this  was  done  without  any 
order  on  the  part  of  Mackaye  appearing  by  the  record.  These 
8,000  shares  were  deposited,  as  before  stated,  by  the  Celebra- 
tion Company,  with  the  American  Trust  and  Savings  Bank, 
for  the  purpose  of  carrying  out  the  subscription  agreement 
for  the  bonds.  The  evidence  shows  that  the  American  Trust 
and  Savings  Bank  did  not  know  Steele  Mackaye  in  the  trans- 
action as  to  the  8,000  shares,  but  dealt  solely  with  the  Cele- 
l)ration  Company. 

The  balance  of  the  promotion  stock,  to-wit,  1,499  shares, 
passed  by  certificate  in  the  hands  of  Crosley  as  trustee,  and 
he  subsequently  surrendered  the  same  to  the  corporation,  and 
ordered  500  shares  thereof  issued  to  Butterworth  as  trustee, 
4ind  999  shares  to  himself  as  trustee.  These  issues  of  the  1,499 
shares  all  appear  to  have  been  done  without  Mackaye  having 
anything  to  do  with  the  same,  and  by  the  company  of  its  own 
motion. 

This  leaves  the  10,500  shares  of  stock,  which  were  not  used 
for  promotion  purposes,  to  be  considered,  to-wit:  Certificate 
No.  6  for  7,349  shares  to  Mackaye ;  certificate  No.  7  for  1,574 
ahares  to  Butterworth;  certificate  No.  8  for  1,575  shares  to 
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Crosley;  certificate  No.  for  1  share  to  White;  certificate  No. 
1  share  to  Edmonds,  making  a  total  of  10,500  shares. 

The  parties  who  became  o^vners  of  these  7,349  shares  issued 
to  Mackaye,  appear  by  the  stock  book  to  have  been  the  follow- 
ing: Steele  Mackaye,  B.  Butterworth,  F.  B.  Carpenter,  C. 
R.  Gillette,  E.  W.  Gillette,  C.  Bell  Johnson,  B.  A.  Eekhart, 
E.  L.  Brewster,  C.  W.  Upton,  Henry  E.  Weaver,  Dudley  H. 
Rood,  Sarah  S.  Peavey,  Mary  M.  Mackaye,  J.  Foster  Rhodes, 
Helen  Lane  Mackaye,  Harold  S.  Mackaye. 

Certificate  No.  7,  issued  to  Buttefworth,  1,574  shares,  of  this 
stock,  appears  to  have  been  owned  subsequently  by  the  fol- 
lowing parties :  Benjamin  Butterworth,  Clarence  R.  Gillette, 
E.  W.  Gillette,  Geoi^e  C.  Gray,  J.  Foster  Rhodes,  George  M. 
Drake,  Henry  E.  Weaver,  E.  B.  Butler  and  H.  Knapp. 

Of  the  original  certificate  No.  8  for  1,575  shares  issued  to 
Crosley,  450  shares  were  assigned  to  Butterworth  as  trustee. 
jMackaye,  Butterworth  and  Crosley  were  the  original  pro- 
moters of  this  scheme  for  putting  this  10,500  and  other  shares 
upon  the  market  as  full  paid  shares,  when,  in  fact,  nothing 
had  been  paid  thereon.  They  are  responsible  on  all  of  said 
stock  held  by  them  except  such  as  was  transferred  to  them  for 
promotion  of  the  enterprise. 

Mackaye  and  Butterworth  have  both  deceased,  and  were 
non-residents  of  this  state.  Neither  they  nor  their  represent- 
atives are  brought  into  court  in  this  case,  so  that  no  personal 
decree  can  go  against  them. 

Harold  S.  Mackaye,  Helen  Lane  Mackaye  and  Mary  M. 
Mackaye  paid  nothing  for  the  stock  assigned  to  them  by  their 
father  and  are  also  non-residents  of  the  state,  and  no  personal 
service  has  been  had  upon  them. 

Henry  E.  Weaver  was  very  active  in  promoting  the  sale  of 
the  stock  of  the  Celebration  Company,  and  from  the  evidence 
it  appears  that  he  must  have  known  that  the  stock  which 
passed  into  his  hands  was  unpaid  stock.  He  is  liable  upon 
all  such  stock  jointly  with  those  to  whom  he  trimsferred  the 
same,  and  individually  liable  upon  all  stock  held  by  him  which 
was  unassigned.    It  appears  from  the  evidence  that  he  has 
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made  an  assignment  for  the  benefit  of  his  creditors,  and  the 
presumption  is  that  nothing  can  be  collected  from  him. 

As  to  E.  W.  Gillette  and  C.  R.  Gillette  and  J.  Foster 
Rhodes,  I  have  carefully  read  all  the  evidence  touching  their 
connection  with  this  stock.  It  is  shown  that  they  were  all 
three  very  early  in  the  enterprise  interested  in  promoting  the 
same.  In  fact,  they  were  so  active  before  the  corporation  was 
chartered,  and  no  candid  reader  of  the  testimony  eaxi  doubt 
for  one  moment  that  each  of  them  knew  that  the  stock  had 
not  been  paid  for,  and  that  the  issuing  of  the  same  as  full  paid 
stock  was  in  bad  faith  and  a  fraud  upon  those  who  might  be- 
come creditors  of  the  corporation.  The  court  has  no  hesita- 
tion in  confirming  the  report  of  the  master  as  to  E.  W.  Gil- 
lette, C.  R.  Gillette  and  J.  Foster  Rhodes. 

The  same  ruling  must  be  made  as  to  B.  A.  Eckhart.  The 
master's  report  as  to  his.  liability  must  be  confirmed;  also  as 
to  his  being  jointly  liable  for  the  stock  issued  in  the  name  of 
C.  Bell  Johnson. 

E.  B.  Butler,  the  evidence  shows,  did  know  or  should  have 
known,  all  about  the  fraudulent  issue  of  the  stock,  and  shows 
he  paid  nothing  for  the  450  shares  issued  to  him,  the  same 
being'  a  present  to  him  from  Butterworth.  He  transferred 
45  of  them  to  one  H.  Knapp,  who,  in  his  evidence  knew  that 
the  stock  was  not  paid  for  by  any  person.  Knapp  is  a  non- 
resident and  no  decree  can  go  against  him  personally.  Butler 
is  jointly  liable  with  Knapp  on  the  shares  he  transferred  to 
the  latter.  ^ 

George  M.  Drake,  assignee  of  E.  W.  Gillette,  claims  to  have 
purchased  $15,000  worth  of  stock  for  20  cents  on  the  dollar, 
giving  his  note  for  same,  with  stock  as  security.  I  concur 
with  the  master  that  Drake  is  liable  as  assignee,  and  Gillette 
as  assignor  of  said  stock.  If  the  transaction  between  the  two 
was  not  a  mere  cover  for  .Gillette,  Gillette  knew  and  Drake 
had  notice  of  facts  sufficient  to  put  him  upon  inquiry  and 
could  have  known  the  same  if  he  did  not,  in  fact,  know  the 
same. 

George  C.  Gray  was  a  clerk  for  J.  Foster  Rhodes,  and  it  ap- 
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pears  from  the  evidence  he  paid  Rhodes  nothing  for  the  stock 
and  took  the  same  for  Bhodes,  who  is  the  real  owner  thereof. 
They  are  jointly  liable  on  the  120  shares  of  stock  transferred 
to  Gray. 

As  to  all  said  named  parties  (except  Carpenter,  Upton, 
Reed,  Peavey  and  Brewster)  who  held  shares  of  stock  em- 
braced in  certificates  Nos.  6,  7  and  8,  and  which  were  not  a 
part  of  said  8,000  shares  returned  by  Mackaye  to  the  corpora- 
tion, it  is  unnecessary  to  discuss  further  in  detail  the  evidence 
bearing  upon  their  liability  on  stock  held  by  them  respect- 
ively, either  as  assignees  or  assignors. 

I  have  studied  the  evidence  carefully  as  to  each  defendant, 
and  am  satisfied  that  it  is  suflScient  to  show  that  they  (re- 
spectively) either  had  actual  notice  that  the  stock  acquired  by 
them  respectively,  was  unpaid  stock,  or  that  the  circumstances 
under  which  they  respectively  acquired  the  same,  were  suffi- 
cient to  put  them  upon  inquiry  which  would  have  led  to  such 
knowledge,  and  that  the  master  did  not  err  in  finding  them 
liable  for  stock  as  he  in  his  report  herein  has  found. 

Several  certificates  appear  to  have  been  issued  to  F.  B.  Car- 
penter upon  the  order  of  Steele  Mackaye,  and  receipted  for 
by  Mackaye.  Upon  the  back  of  one  certificate  appears  an  or- 
der from  Carpenter  to  the  secretary  of  the  Celebration  Com- 
pany, to  deliver  all  certificates  standing  in  his  name  to  Steele 
Mackaye.  It  appears  from  the  evidence  that  the  Celebration 
Company  received  no  consideration  for  the  certificates  issued 
in  Carpenter's  name  and  that  he  was  transferee  of  Steele 
Mackaye,  which  stock  was  not  paid  for. 

The  complainant,  having  shown  that  the  original  stock,  of 
which  that  issued  to  Carpenter  was  a  part,  was  unpaid  stock, 
and  that  nothing  was  paid  upon  the  stock  at  the  time  it  was 
issued  to  Carpenter,  it  put  the  burden  of  proof  upon  Carpen- 
ter to  show  that  he  was  a  purchaser  for  value  without  notice. 
This  he  failed  to  do,  and  must  be  held  liable  upon  certificates 
No.  187  for  150  shares,  No.  94  for  45  shares  and  No.  88  for  5 
shares,  transferred  to  him  by  Steele  Mackaye. 

As  to  the  stock  issued  in  C.  W.  Upton's  name,  40  shares— 
that  to  Dudley  H.  Rood,  5  shares,  and  to  Sarah  A.  Peavey, 
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50  shares^  the  evidence  that  they  ever  held  the  stock  is  by  no 
means  convincing,  and  if  they  did,  that  they  knew  it  was  un- 
paid stock  is  unsatisfactory,  and  the  finding  must  be  in  their 
favor. 

The  evidence  on  the  part  of  complainants  tends  to  show 
that  certificate  No.  282  for  100  shares  was  issued  from  certifi- 
cate No.  273.  Steele  Mpkaye  owned  No.  273  for  100  shares, 
issued  the  22d  of  April,  1892,  and  it  appears,  returned  it  to 
the  company  with  an  assignment  on  the  back  directing  it  to  be 
re-issued  to  B.  L.  Brewster.  The  name  of  Brewster  on  the 
back  of  the  certificate  appears  to  have  been  written  over  Steele 
Mackaye's.  On  the  28th  of  April,  1893,  certificate  No.  282 
appears  to  have  been  issued  to  E.  L.  Brewster,  and  like  eras- 
ures and  writing  of  Steele  Mackaye's  name  in  place  of  Brew- 
ster's appear  as  to  this  certificate.  This  last  certificate  ap- 
pears to  have  been  returned  to  the  secretary  of  the  Celebra- 
tion Company,  and  cancelled,  upon  May  2d,  1893,  (as  issued 
by  mistake)  which  was  after  the  failure  of  the  enterprise  be- 
came known. 

Brewster  was  a  broker  and  was  active  in  inducing  others 
to  subscribe  for  the  bonds  of  the  corporation,  and  clearly, 
from  the  evidence,  it  must  be  admitted  knew  or  should  have 
known  this  stock  was  not  paid  for.  I  cannot  find  any  evi- 
dence of  Brewster  or  other  evidence  in  the  record,  denying^ 
that  Brewster  was  the  owner  of  this  certificate.  He  was  not, 
so  far  as  I  can  discover,  asked,  nor  did  he  testify  particularly 
as  to  his  connection  with  this  certificate.  His  failure  to  do  so,, 
although  he  was  on  the  witness  stand,  must  be  held  insufficient 
to  overcome  the  evidence  tending  to  show  that  he  owned  this 
certificate.  His  general  denial  that  he  was  a  stockholder  in 
the  corporation  is  not  sufficient. 

John  J.  Mitchell  subscribed  for  $5,000  of  bonds  at  the  re- 
quest of  Brewster,  paid  for  the  same  but  never  took  either 
bonds  or  stocks.  Under  the  rulings  I  have  made  he  is  liable 
as  a  stockholder  unless  his  plea  of  the  statute  of  limitations 
can  be  held  a  good  defense. 

It  appears  to  be  admitted  that  if  the  statute  of  limitations 
had  commenced  to  run  when  the  insolvency  of  the  Celebrationi 
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Oompany  occurred  and  before  the  commencement  of  this  suit 
(both  of  which  occurred  in  the  month  of  May,  1893),  that 
the  defense  of  the  statute  of  limitations  is  a  good  one. 
Mitchell  was  made  defendant  when  the  suit  was  conmienced 
and  a  demurrer  having  been  put  in  to  the  bill  and  having  been 
sustained,  an  appeal  was  taken  to  the  appellate  court,  which 
court  reversed  the  judgment  of  the  lower  court  and  remanded 
the  cause  with  directions  to  overrule  the  demurrer.  Mitchell 
was  not  notified  as  required  by  law  of  the  re-docketing  of  the 
case  in  this,  the  circuit  court,  and  more  than  five  years  elapsed 
between  the  time  he  was  again  summoned  to  appear,  and  the 
insolvency  of  the  Celebration  Company. 

The  question  is,  whether  the  statute  commences  to  run  from 
the  insolvency  of  the  corporation,  or  from  the  time  that  a  de- 
cree should  be  entered  in  the  cause,  declaring  what  indebted- 
ness of  the  corporation  remains  unpaid,  what  are  its  assets, 
who  are  stockholders  and  what  amounts  remain  unpaid  upon 
their  stock,  the  deficiency  (or  approximately)  so  to  pay  debts. 
That  whether  inasmuch  as  the  issue  of  the  capital  stock  to 
Steele  Maekaye  in  payment  of  his  subscription  was  good  .as 
between  him  and  the  corporation,  that  transaction  must  be 
set  aside  before  any  liability  of  the  stockholders  acorues.    ^ 

It  must  be  admitted  that  there  must  be  a  decree  that  there 
is  unpaid  stock,  who  are  liable  for  the  amount  unpaid,  and 
that  there  must  be  a  deficiency  of  assets  to  be  paid  creditors, 
and  that  stockholders  can  only  be  held  pro  rata  for  the  amount 
of  such  deficiency,  if  it  be  less  than  the  total  amount  unpaid 
upon  the  stock.  At  common  law,  some  of  these  defendants 
charged  as  stockholders,  those  who  had  transferred  their 
stock,  could  not  be  held  liable,  but  they  are  made  jointly  lia- 
ble with  their  transferees  until  the  stock  is  paid. 

The  jurisdiction  of  this  court  in  the  suit  at  bar  depends 
entirely  upon  section  25  of  the  corporation  statute,  because  it 
is  brou*rht  by  simple  contract  creditors.  A  judgment  cred- 
itor who  hjvs  exhausted  his  remedy  at  law,  has  a  standing  in 
equity  to  pursue  all  the  property  and  choses  in  action  belong- 
ing to  his  de])tor  which  is  held  by  others  for  him.  He  may 
by  creditor's  bill  equitably  attach  all  rights  and  credits  of  his 
debtor  and  have  them  applied  in  satisfaction  of  his  judgment. 


BXTDA  POUNDEY  CO.  VS.  COL.  CELEBRATION  CO.  447 

A  simple  contract  creditor  has  no  such  standing  in  a  court 
of  equity,  and  only  acquires  a  right  to  bring  a  bill  of  this  na- 
ture against  a  stockholder  by  virtue  of  section  25  of  the  incor- 
poration act.  Therefore,  he  is  pursuing  a  remedy  created  by 
statute. 

The  case  of  the  Oreat  Western  Telegraph  Company  v.  Oray, 
122  111.  630,  is  but  little  in  point,  as  it  was  under  the  law 
as  it  existed  prior  to  the  enactment  of  the  present  section  25 
referred  to.  As  the  law  then  stood,  the  stockholders  were  not 
necessary  parties  to  a  bill. 

The  decree  in  the  case  in  the  122  111.  was,  that  the  receiver 
proceed  to  collect  the  assessment  and  it  was  in  a  suit  at  law 
by  the  receiver  against  Gray  that  the  statute  of  limitations 
was  invoked.  The  court  held  that  as  the  directors  had  failed 
in  their  duty  to  make  the  assessment  the  court  could  make  it ; 
that  no  right  of  action  arose  until  such  assessment  was  ordered 
made,  and  therefore  the  statute  of  limitations  did  not  com- 
mence to  run  until  such  decree  or  order  was  made  by  the  court. 

So  far  as  the  complainants'  rights  as  simple  contract  credi- 
tors to  commence  this  suit  is  concerned,  it  exists  merely  hf 
force  of  the  present  statute.  Their  feet  stand  upon  section 
25  of  the  corporation  act.  Blot  out  section  25  and  their  right 
to  be  in  this  court  seeking  the  relief  prayed  disappears.  Sec- 
tion 25  gives  them  their  only  right  to  be  here  as  complainants. 

The  defendant  Mitchell,  so  far  as  the  plea  of  the  statute  of 
limitations  is  concerned,  was  not  brought  into  this  case  until 
more  than  five  years  after  this  suit  in  equity  was  commenced. 
The  plea  admits  a  right  existed  to  sue  defendant,  but  alleges 
complainants  did  not  commence  this  suit  against  him  until 
more  than  five  years  after  the  time  the  cause  of  action,  the 
right  to  commence  this  action  against  him,  arose.  The  cause 
of  action  and  right  to  commence  suit  must  co-exist.  The  ap- 
pellate court  of  this  district,  by  Judge  Adams,  has,  since  writ- 
ing the  above,  made  a  decision  upon  this  question  of  the  stat- 
ute of  limitations  in  suits  of  this  nature  which  is  precisely  in 
point.     It  is  the  case  of  Parmelee  v.  Price,  105  111.  App.  271. 

As  to  estates  of  deceased  stockholders.  What  is  the  eflPect 
of  the  two  years'  statute  of  limitations  for  filing  claims  against 
the  estates  of  decedents?    In  all  cases  where  the  stockholders 
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were  brought  into  court  and  afterwards  deceased  and  the  suit 
was  revived  by  bringing  in  the  executor  or  administrator  at 
any  time  within  the  general  statute  of  limitations,  a  decree 
would  go  against  the  executor  or  administrator  if  he  was 
brought  into  court  within  two  years  time  from  the  date  of 
issue  of  the  letters  of  administration ;  that  the  amount  found 
due  from  the  deceased  stockholder  should  be  paid  in  regular 
and  due  course  of  administration.  If  the  executor  or  ad- 
ministrator is  not  brought  in  either  by  way  of  revivor  or  by 
original  suit,  within  two  years  time  of  the  issuing  of  his  let- 
ters of  administration,  the  only  decree  that  can  be  made  is 
that  the  executor  or  administrator  pay  the  same  out  of  assets 
discovered  or  inventoried,  after  the  expiration  of  said  two 
years. 

The  two  years  limitation  is  only  a  limitation  upon  the  right 
to  participate  in  the  assets  of  the  estate  which  have  been  in- 
ventoried within  the  two  years  from  the  taking  out  of  letters 
for  the  administration  of  the  estate. 

The  case  of  Morse  et  al.  v.  Pacific  Railway  Company,  191 
lU.  356,  states  the  law  applicable  to  this  class  of  cases  clearly 
and  fully  and  should  be  followed  in  drawing  the  decree. 

It  is  contended  that  The  American  Trust  and  Savings  Bank 
should  be  held  liable  as  trustee  holder,  for  $239,000  of  stock, 
part  of  the  $800,000  deposited  with  it  by  the  Celebration  Com- 
pany  to  carry  out  the  subscription  agreement  referred  to. 

It  must  be  admitted  that  the  evidence  clearly  shows  that 
neither  The  American  Trust  and  Savings  Bank  or  the  Cele- 
bration Company  intended  by  the  transactions  between  them 
as  to  this  stock,  that  the  bank  should  acquire  any  ownership  or 
interest  in  or  control  over  the  stock  deposited  with  it,  other 
than  to  hold  the  same  in  escrow  for  the  parties  that  were  or 
should  become  entitled  to  it. 

A  party  holding  stock  in  escrow  incurs  no  liability  as  a 
stockholder.  The  action  of  the  bank  was  not  ultra  vires,  but 
by  acting  as  a  mere  conduit  or  stakeholder,  to  hold  in  escrow, 
it  incurred  no  liability  because  what  it  held  was  unpaid  stock. 

It  is  contended  that  the  3,000  shares  of  stock  not  required  to 
carry  out  the  subscription  agreement,  that  as  toHhose  shares 
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the  bank  held  the  same  for  the  Celebration  Company  and  not 
for  delivery  to  subscribers  for  bonds.  At  the  time  the  8,000 
shares  were  deposited  with  the  bank  it  was  supx>osed  that  the 
whole  might  be  necessary  to  be  used  for  carrying  out  the  sub- 
scription agreement,  and  it  makes  no  difference  that  there  was 
not  then  any  cestui  que  use  as  to  3,000  of  the  bonds.  It  was 
not  known,  and  could  not  be  known,  whether  or  not  all  of  the 
8,000  bonds  would  or  would  not  be  sold  and  the  whole  stock 
issued  in  connection  with  such  sale.  That  the  Celebration 
Company  became  insolvent  and  the  3,000  shares  were  not  re- 
quired to  aid  in  the  sale  of  the  bonds,  cannot  make  the  bank 
liable,  and  its  position  in  regard  to  said  shares  was  the  same 
then  as  when  it  received  the  stock. 

It  would  be  manifest  injustice  to  hold  the  bank  liable  for 
the  stock  in  question  when  it  never  intended  to  acquire  any 
interest,  right  or  control  of  the  stock  of  any  part  of  it  as  a 
stockholder. 

The  finding  of  the  master  that  The  American  Trust  &  Sav- 
ings Bank  never  subscribed  for  or  in  any  way  agreed  to  or  did 
become  the  owner  of  any  stock  of  said  Columbian  Celebration- 
Company  j  that  it  had  no  interest  in  said  8,000  shares  of  the- 
stock  other  than  as  a  conduit  through  which  said  Columbian^ 
Celebration  Company  could  conveniently  separate  and  trans- 
fer the  same  in  accordance  with  its  own  plans  and  arrange- 
ments, and  that  the  said  bank  is  not  the  holder,  assignor  or 
transferer  of  any  stock  of  the  Columbian  Celebration  Com- 
pany, within  the  meaning  of  the  twenty-fifth  section  of 
chapter  32  of  the  Revised  Statutes  and  hence  is  not  liable 
thereon,  is  in  aU  respects  confirmed. 

Upon  the  question  whether  the  claims  of  the  holders  or  own- 
ers of  the  bonds  issued  under  the  subscription  agreement^ 
should  be  allowed,  as  claims  against  the  insolvent  Celebration 
Company,  and  if  so  allowed,  can  such  claims  be  set  off  against 
the  liability  of  the  stockholders  holding  bonds  and  if  not  al- 
lowed as  set-off  should  such  claims  be  postponed  to  the  claims: 
of  other  creditors  not  stockholders,  or  should  they  stand  upon 
an  equal  footing  with  such  other  creditors? 

I  have  given  this  branch  of  the  case  that  careful  examina- 
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tion  which  its  importance  demands.  I  AaU  not  discuss  the 
authorities  cited  by  the  respective  counsel.  The  questions  in- 
volved are  not  (except  as  to  the  right  of  set-off),  free  from 
difficulty,  but  upon  a  careful  review  of  the  argument  of  coun- 
sel and  the  many  authorities  cited,  I  have  come  to  the  con- 
clusion that  the  findings  of  the  master  in  regard  to  <iie  same 

are  correct. 

It  is  clear  upon  the  authorities  that  the  claims  of  the  bond- 
holders cannot  be  allowed  as  a  set-off.  In  order  to  have  a 
right  to  the  assistance  of  a  court  of  equity,  they  must  first  do 
equity  by  paying  for  the  stock  issued  in  connection  with  such 

bonds. 

As  to  whether  their  claims  should  stand  upon  an  equality 
with  the  claims  of  other  creditors,  presents  a  far  more  diffi- 
cult question. 

If  these  bondholders  had  paid  for  the  stock  when  they  took 
their  bonds,  there  would  be  no  question  of  their  right  to  par- 
ticipate in  the  assets  of  the  insolvent  Celebration  Company. 
If  they  now  pay  for  the  same,  why  is  not  their  right  of  equal 
participation  as  great  now  as  it  would  have  been  if  they  had 
paid  for  the  stock  when  they  received  the  stock  and  bonds  t 

But  it  is  contended  that  they  do  not  come  into  equity  with 
clean  hands,  and  the  maxim  that  **He  that  doeth  iniquity 
shall  not  have  equity''  is  evoked  against  their  right  to  partici- 
pate upon  an  equality  with  other  creditors.  This  case  is  pe- 
(!uliar.  There  were  no  creditors  when  these  bondholders  en- 
tered into  the  subscription  agreement,  nor  when  they  respect- 
ively took  their  bonds  and  stock.  There  was  no  actual  fraud 
as  to  these  creditors  at  that  time,  because  they  were  not  then 
creditors.  The  fraud  that  was  committed  in  taking  the  stock 
without  paying  for  the  same  was  a  fraud  upon  the  law,  al- 
though a  valid  transaction  as  between  the  bondholder  and  the 
Celebration  Company.  The  creditors  were  not  parties  to  the 
transaction  and  the  fact  that  the  law  gave  the  subsequent 
creditors  a  right  to  pursue  the  holders  of  the  stock,  and  compel 
them  to  pay  for  the  same,  cannot  in  my  opinion,  be  held  to  be 
such  ** iniquity'*  as  would  justify  the*  court  in  declaring  that 
they  should  not  as  creditors  stand  on  an  equality  with  other 
subsequent  creditors  of  the  corporation. 
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Tbe  corporation  had  the  money  of  these  bondholders  a&d 
&lso  received  the  consideration  that  other  creditors  gave  them 
for  the  debts  owing  them.  Wliy  should  not  these  two  ciasse^ 
of  creditors  stand,  as  to  the  assets  of  the  corporation  upon 
the  same  footing  as  they  wAnld  have  stood  had  the  bondhold- 
ers paid  for  their  stock  when  they  received  itt  Whatever 
fraud  there  was  upon  the  law  in  taking  stock  without  paying 
for  the  same,  they  have  made  good  the  wrong  done  when  they 
now  pay  for  the  stock. 

The  principle  that  equality  is  equity  or  as  Story  has  it 
**  equity  delighteth  in  equality '^  underlies  the  whole  doctrine 
of  equity  as  administered  in  the  settlement  of  inscdvent  es- 
tates, and  the  marshaling  of  assets,  and  is  of  very  wide  range. 
In  my  opinion,  as  between  such  bondholders  and  their  credi- 
tors, there  is  no  estoppel  and  the  principle  of  the  maxim  that 
**He  who  seeks  equity  must  come  into  equity  with  clean 
hands"  cannot  be  invoked  to  prevent  the  applica;tion  of  what 
might  be  termed  the  universal  rule  of  equity  in  the  settlement 
of  insolvent  estates,  that  all  creditors  shall  share  equally  in 
the  assets.  As  the  bondholdens  are  to  share  with  other  credi- 
tors in  the  assets  it  is  evident  that  full  payment  of  the  stock 
will  be  required. 

It  is  true  that  admitting  the  bondholders  to  share  in  the 
assets  will,  in  this  case,  leave  the  other  creditors  with  a  por- 
tion of  their  debts  unpaid,  but  such  might  have  been  the  re- 
sult if  the  bondholders  had  paid  for  their  stock  in  the  begin- 
ning. They  are  all  creditors  as  between  them  and  the  corpo- 
ration by  valid  and  binding  contracts  and  stand  upon  an 
equality  as  to  their  rights  to  share  in  the  insolvent's  assets. 

So  far  as  the  rights  of  bondholders  to  share  equally  in  the 
assets  of  the  corporation,  the  bonds  and  stock  taken  with  the 
bonds  are  inseparably  connected  in  their  equities  in  this  case. 
The  bonds,  or  payments  on  account  of  bonds,  of  Mitchell  or 
others  who  escaped  paying  for  the  stock  allotted  with  such 
bonds,  should  not  be  allowed  to  share  on  an  equality  with 
other  creditors. 

The  master  is  confirmed  in  his  findings  that  no  bond  credi- 
tor should  be  allowed  to  share  equally  in  the  assets  with  other 
creditors,  until  the  stock  given  with  such  bonds  shall  be  first 
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paid.  Such  payment  should  be  a  condition  precedent  to  the 
right  to  invoke  the  maxim  that  ** Equality  is  equity,"  be- 
cause, **He  who  seeks  equity  must  first  do  equity." 

In  conclusion  it  is  sufficient  to  say  that  the  master's  finding 
in  regard  to  the  rights  of  the  holders  of  bonds  to  prove  the 
same  and  share  equally  in  the  assets,  is  confirmed  in  all  re- 
spects. It  will  be  seen  that  the  result  is  that  the  court  con- 
firms the  master's  finding  as  to  the  Uability  and  joint  liability 
of  all  defendants  whom  he  finds  became  holders  of  the  stock 
of  the  Celebration  Company,  issued  in  connection  with  the 
subscription  agreement. 

Also  the  master  is  confirmed  in  his  holding  as  to  the  individ- 
ual and  joint  liability  of  all  other  defendants  who  became 
holders  of  the  Celebration  Company's  stock,  other  than  the 
8^000  shares  of  stock  deposited  with  the  American  Trust  and 
Savings  Bank,  except  as  to  the  defendants  Upton,  Rood,  and 
Peavey.  As  to  the  estates  of  decedents  the  rule  laid  down  in 
the  191st  HI.  356,  is  to  be  followed. 

The  decree  in  this  case  should  be  prepared  with  the  assist- 
ance of  a  master  and  there  should  be  a  reference  to  the  mas- 
ter to  ascertain  and  report  the  liability  of  each  defendant, 
individual  and  joint  for  the  purposes  of  such  decree,  and  that 
he  report  a  decree  in  pursuance  of  the  findings  of  this  opinion, 
with  leave  to  the  master  or  any  party  in  interest,  if  necessary, 
to  have  further  directions. 

NOTE. 

A  decree  was  thereafter  enterea  In  accordance  with  the  opinion 
of  Judge  Tuley  and  an  appeal  was  taken  to  the  appellate  court 
where  the  cause  Is  still  pending.  The  opinion  of  Judge  Tuley  Is  so 
thorough  that  the  editors  have  deemed  it  advisable  to  publish  the 
sama 

For  opinion  of  the  appellate  court  on  a  former  appeal  see  55  111. 
App.  381. 


Since  the  above  decision  has  been  put  In  proof  the  appellate  court 
on  January  7, 1907,  affirmed  the  decision  of  Judge  Tuley  and  adopted 
his  opinion  as  the  opinion  of  the  appellate  court. 
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iOircuit  Court  of  Oook  County^    In  Chancery,) 

Charles  H.  Crawford,  by  his  next  friend 

VB. 

Hanxia  H.  Crawford. 
Hanna  M.  Crawford 

VB. 

Charles  H.  Crawford. 

(May  2,  1899.) 

ANNULMI3TT  OF  MaHRTAQE  ON   GbOUND  THAT  OnB  OF  THE  CONTBAOT- 

iNQ  Pabties  is  Undeb  THE  Age  OF  Leqal  CONSENT.  In  Illlnols 
the  age  of  legal  consent  to  marriage  is  seventeen  years  in  males 
and  fourteen  years  in  females.  The  complainant  was  married 
to  the  defendant  while  he  was  under  the  age  of  seventeen  years 
and  ceased  to  cohabit  with  her  before  he  arrived  at  that  age. 
Upon  a  bill  filed  by  him  to  annul  such  marriage  it  was  held 
that  the  marriage  was  voidable,  and  that  inasmuch  as  com- 
plainant had  not  cohabited  with  defendant  after  he  arrived 
at  the  age  of  consent,  he  was  entitled  to  disaffirm  the  contract 
of  marriage  and  have  the  same  annulled. 

Bill  for  annulment  of  marriage.  Cross  bill  for  separate 
maintenance.  Circuit  Court  <jen.  No.  178,361.  Heard  before 
Judge  Richard  W.  Clifford. 

Statement  of  facts. 

The  bill  alleged  that  the  complainant  was  a  minor  under 
the  age  of  seventeen  years.  That  on  the  29th  day  of  May, 
1896,  he  was  forced  into  a  pretended  marriage  with  one 
Hanna  M.  Swanson  under  threats  of  arrest  on  a  charge  of 
bastardy ;  that  at  the  time  of  such  pretended  marriage  he  was 
but  sixteen  years  of  age  and  that  he  did  not  cohabit  with  said 
defendant  after  he  arrived  at  the  age  of  seventeen  years.  The 
defendant  filed  a  cross  bill  for  separate  maintenance  and 
proofs  were  taken  upon  the  issues  raised  by  such  bill  and  cross 
bill.  The  court  found  the  issues  in  favor  of  the  complainant 
and  entered  the  following  decree : 

"This  cause  having  come  on  to  be  heard  upon  the  bill  of 
<somplaint  and  amendments  thereto,  the  answer  of  the  de- 
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fendant  thereto,  and  the  replication  of  the  complainant  to 
such  answer,  tlie  cpoib  bill  of  defendant,  and  answer  to  such, 
and  upon  evidence  heard  in  open  court,  and  the  court,  having 
heard  the  arguments  of  counsel,  and  being  now  fully  advised 
in  the  premises,  and  on  consideration  thereof,  doth  find : 

''That  all  the  material  facts  alleged  in  said  bill  of  complaint 
and  amendments  thereto  are  true. 

**The  court  further  finds  from  the  evidence  that  Charles  H. 
Crawford,  complainant  in  the  above  entitled  cause,  was  a 
minor  under  the  age  of  seventeen  at  the  time  of  the  pretended 
marriage  with  the  defendant,  Hanna  M.  Crawford,  on  the 
29th  day  of  May,  1896,  and  he  never  lived  and  cohabited  with 
said  Hanna  M.  Crawford  after  he,  the  complainant,  reached 
the  age  of  seventeen ;  that  the  said  marriage  was  null  and  void 
and  of  ];io  force  and  effect. 

**It  is,  therefore,  ordered,  adjudged  and  decreed  by  the 
court  that  the  said  marriage  between  the  complainant  and 
defendant  be,  and  the  same  is  hereby  declared  to  have  been 
and  to  be  null  and  void  and  of  no  force  and  effect,  and  that 
the  complainant  be  released  from  the  obligations  of  said  pre- 
tended marriage,  and  be  restored  to  all  and  singular  the  rights 
and  privileges  of  an  unmarried  man. 

**It  is  further  ordered,  adjudged  and  decreed  by  the  eourt 
that  the  cross-bill  filed  in  the  above  cause  be,  and  the  same  i» 
hereby  dismissed  for  want  of  equity." 

Carep  W,  Rhodes,  solicitor  for  complainant  AbixAam 
Meyer,  of  counsel. 

BurroB  &  Wilcoxony  and  Whitehead  <fe  Stoker,  solicitors  for 
defendant  and  cross  complainant. 

Clifford,  J. : — 

This  is  a  case  where  the  law  is  all  one  way  and  I  am  com- 
pelled to  enter  a  decree  for  the  complainant, 

NOTE. 

In  Illinois  the  age  of  legal  consent  to  marriage  is  seventeen 
years  in  males  and  fourteen  years  in  females.  2  Starr  ft  Curtis  Rev. 
Stat,  p.  2687,  title  "Marriage."  Where  the  plalBtlfP  is  under  the 
age  of  legal  concent  at  the  time  of  marriage,  such  marriacs  naj  b» 
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annulled  upon  Uie  petition  of  tlio  penon  uAder  the  ase.  d  eoneent. 
Canale  v.  People,  177  111.  219,  224;  MoDeed  t^.  JfePeecS,  $7  111.  545; 
ahafher  v.  State,  20  Ohio,  1,  3;  People  v,  Slaok,  15  Mich.  19a»  198e; 
People  v.  Bermet,  39  Mich.  208;  i^lio^  v,  EHot,  77  Wis.  634»  $40»  641; 
JSroZto  17.  iMc^,  42  Ohio  St.  23,  29;  McDoweli  v.  Sapp,  39  Ohio  St  S58; 
Pitzpatrick  v.  Fitzpatrick,  6  Not.  68»  67;  iToonee  v.  Wallace,  7  Jones 
(N.  C.)  194;  Smith  v.  Smith,  11  S.  EL  496,  49«;  Stivere  v.  Wiae,  46 
N.  T.  S.  9;  Reeres,  Domestic  Relations,  p.  200;  Coke,  Littietonr 
p.  79;  Swlneboume,  Spouaals,  pp.  34,  36;  Tyler,  Infancy  and  Cover- 
ture, p^  126.  An  infant  incapable  for  want  of  age  to  enter  into  a 
valid  contract  of  marriage  is  incapable  also  to  esti^  himself  by  a 
fraudulent  declaration  of  his  age.  Bliot  v,  BHot,  81  Wis.  295. 
Alimony  and  solicitor^  fees  pendente  Ute  will  not  be  allowed  In  an 
action  to  annul  a  marriage.  Meo  v.  Meo,  2  N.  Y.  S.  569;  Stivers  v, 
Wiae,  46  K.  Y.  S.  9.  Separate  maintenance  cannot  be  bad  where 
there  is  not  a  valid  marrlaga  Crymble  v,  Orpmltle,  60  111,  Ajn^  544. 
EviDEKcs:  AS  TO  AoB  ow  MiNOB.  The  teattmony  of  the  mother  is 
the  best  evidence  on  the  Question  of  age.  Berman  v,  State^  73  Wis. 
248.  But  an  infant  may  testify  as  to  his  own  age.  Comm.  v.  Phih 
Up8,  1G2  Mass.  504;  Bill  v,  Eldridge,  126  Idass.  234;  Commonwealth 
17.  Stevenson,  142  Mass.  468;  Reed  v,  Staie,  29  S.  W.  1074;  Watson 
V.  Brewster,  1  Fbl  St  383;  State  v,  McCUHn,  81  Pae.  790;  Stevenson 
V.  Kaiser,  29  N.  Y.  S.  1122;  Boffan  v.  Aid  Ass*n,  26  N.  Y.  S.  1081; 
Cheevee  hk  Oomgdon,  84  Mich.  296;  Morrison  v.  Bmsletft  63  Mich. 
564.— Ed* 


{Circuit  Court  of  Cook  County,) 

People  of  the  State  of  Illinois  ex  reL  DenniB  McOutcbeon 

VB. 

BSaUary»  Superintendent  of  the  State  Sef onnatory  of 

Pontiac. 

(December  22,  1904.) 


1.   IlTDICTMENT    FOB    AsSAULT     WITH     INTVNT    TO     liffmDl^^PLEA.     OF 

Guilty — Sentence  fob  "Bukolaby,  Etceteba" — Habeas  Cob- 
pus.  The  petitioner  was  Indicted  for  an  assault  with  intent' 
to  mnrder,  and  upon  a  plea  of  guilty  was  sentenced  for  the 
crime  of  "burglary,  etcetera,*^  to  the  Pontiac  reformatory. 
Upon  a  petition  for  habeas  corpus,  held  that  this  was  a  case 
where  a  party  is  indicted,  pleads  guilty  to  one  crime  and  is 
sentenced  by  the  eourt  for  another  and  a  different  and  greater 
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crime,  and  that  the  court  had  no  Jurisdiction  to  enter  such 
Judgment,  and  that  the  inrisoner  must  be  discharged. 

2.  "BuBQLABT,  BrcETBftA."     There  is  no  crime  within  the  statute 

known  as  "burglary,  etceter<L" 

3.  Sbntence  bob  Cbime  Not  Ufoit  thb  Rboobd.    Where  a  man  Is 

sentenced  for  a  crime  that  does  not  appear  upon  the  record,  the 
Jurisdiction  of  the  court  is  lacking. 

4.   SfeJTTENCE  FCHK  CbIMB  TO   RKFOBMATOBT  WHERB   RbOOBD    DCWS   NOT 

Show  Aoe  of  Pbisoneb.  The  presumption  of  law  is  that  the 
record  being  silent  the  prisoner  was  twenty-one  years  of  age 
when  he  was  sentenced  to  the  reformatory.  The  relator  was 
sentenced  to  the  reformatory  when  there  was  nothing  on  the 
face  of  the  record  to  show  that  his  age  was  even  inquired  into, 
the  law  presuming  him  to  be  a  man  of  twenty-one  years  of 
age  when  in  fact  he  was  eighteen.  Hel^  that  it  is  Jurisdic- 
tional as  to  the  right  of  the  court  to  send  the  relator  to  the 
reformatory,  and  that  this  was  a  fatal  objection  to  the  right 
of  the  warden  of  the  reformatory  to  hold  the  relator  under 
such  a  mittimus. 
5.  Amendment  of  Mittimus  to  Show  Aob  of  Pbisoneb.  Relator 
was  sentenced  to  the  reformatory,  the  record  not  showing  hia 
age.  Two  years  after  he  had  been  in  the  reformatory  the  re- 
lator was  brought  into  court  and  the  mittimus  amended  nunc 
pro  tunc  to  show  his  age.  Held,  that  it  is  going  too  far  to  hold 
that  after  a  party  had  been  In  the  penitentiary  for  two  years 
he  can  be  brought  up  and  the  Judgment  amended  in  his  case 
by  oral  evidence,  or  that  it  can  be  corrected  on  account  of  an 
alleged  misprision  of  the  clerk  after  service  of  thier  kind,  and 
held  that  when  that  amendment  was  made  the  court  was  with- 
out Jurisdiction,  more  than  two  years  having  elapsed,  the 
party  having  served  a  portion  of  his  sentence,  and  the  court 
having  no  power  to  go  back  and  make  that  legal  which  was 
illegal  during  the  two  years  he  was  serving. 

Petition  for  a  writ  of  habeas  corpus.     Gen.  No.  258,124. 
Heard  before  Judge  Murray  F.  Tuley. 
The  facts  are  stated  in  the  opinion. 
W,  O.  Anderson,  for  petitioner. 

Tuley,  J.  :— 

In  this  case  I  dislike  very  much  to  interfere  with  the  sen- 
tence of  a  prisoner  under  a  penitentiary  oflfense.  The  court 
ought  to  distinguish  between  error  in  the  proceedings  of  the 
trial  court  and  jurisdiction.     It  will  scarcely  be  contended 
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that  on  an  indictment  for  larceny,  or  a  plea  of  guilty  for  lar- 
ceny, a  man  might  be  found  guilty  of  murder  and  sent  to  the 
penitentiary  for  life. 

I  recollect  a  case  of  Judge  McAllister's  discharging  a  party 
once  who  was  tried  by  the  court  without  a  jury  and  sent  to 
the  penitentiary.  He  held  that  the  court  having  no  jurisdic- 
tion to  try  the  party — there  was  a  trial  without  a  jury — that 
the  judgment  of  the  court  to  send  him  to  the  penitentiary  was 
void. 

In  this  case  there  was  an  indictment  for  an  assault  with 
intent  to  murder;  the  party  plead  guilty  to  it,  the  court  pro- 
ceeded to  sentence  him  for  the  crime  of  burglary  to  the  peni- 
tentiary. I  do  not  know  whether  it  was  for  the  crime  of  bur- 
glary, or  for  the  crime  of  ''etcetera.'*  (Reading).  I  do  not 
know  what  that  means,  I  do  not  know  of  any  crime  within  the 
statute  known  as  "burglary,  etcetera." 

It  is  a  plain  case  where  a  party  is  indicted,  plead  guilty  to 
one  crime  and  is  sentenced  by  the  court  to  the  Pontiac  re- 
formatory for  another  and  a  different  and  a  greater  crime. 
Now,  has  the  court  any  such  power?  As  I  say,  if  he  had  been 
chained  with  larceny,  the  court  might,  if  this  had  been  sus- 
tained, have  sentenced  him  for  the  crime  of  murder,  sentenced 
him  for  life.  I  think  the  court  had  no  jurisdiction  to  enter 
such  judgment.  It  had  jurisdiction  to  enter  any  judgment 
that  was  authorized  by  the  crime  for  which  he  was  charged, 
but  not  for  another  crime  and  another  and  different  crime. 

The  court  will  take  notice  that  the  crime  of  burglary  is 
punishable  by  a  very  much  heavier  punishment  than  the  crime 
of  assault  with  intent  to  murder.  It  may  be  a  very  great 
difference  in  the  kind  of  service.  I  would  like  to  know  how 
at  Pontiac,  which  they  will  determine, — whether  they  will 
determine  to  hold  this  man  until  he  serves  out  the  maximum 
punisment  for  assault  and  intent  to  murder,  or  are  they  going 
to  hold  him  until  he  serves  out  the  maximum  punishment  for 
the  crime  of  burglary? 

Counsel  says  it  is  for  the  Pontiac  reformatory  directors  to 
determine  which  crime  he  is  there  for.  I  think  that  it  is  a 
pretty  difficult  thing  for  this  court  to  determine,  or  any  judge 
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to  determine.  I  do  not  know  that  the  directors  of  Pontics 
have  more  wisdom  "than  the  judges  have. 

The  language  of  the  judgment  is  emphatic.  He  is  sentenced 
for  the  crime  of  "burglary,  etcetera/'  and  they  have  no  right 
to  construe  that  to  mean  something  else;  because  the  assault 
with  intent  to  commit  murder  is  found  in  the  mittimns  and 
recites  that  he  plead  guilty  to  that  charge,  they  have  no  right 
to  say  that  the  court  shall  not  sentence  him  for  the  crime  of 
burglary. 

I  do  not  knov,-  what  may  have  possessed  the  judge  there; 
he  may  have  thought  the  crime  of  burglary  came  within  the 
crime  of  assault  with  intent  to  commit  murder, — assault  with 
intent  to  commit  murder  while  in  the  act  of  burglary.  I  do  not 
know  what  might  have  influenced  the  judge  to  do  that,  we  are 
outside,  we  can  only  go  upon  the  mittimus  itself  and  where 
they  sentence  a  man  for  a  crime  that  does  not  appear  upon 
the  record  I  think  the  jurisdiction  of  the  court  is  lacking. 

There  is  another  thing  in  regard  to  this.  Admit  that  that 
might  be  a  misprision  of  the  clerk, — ^I  do  not  see  how  it  can 
be  held  to  be  a  misprision  of  the  clerk.  A  misprision  is  a 
mistake,  but  you  cannot  say  that  it  is  a  misprision  of  the  clerk 
when  the  court  definitely  and  specifically  on  its  record  charges 
a  certain  crime,  that  it  is  a  mistake  that  the  clerk  writes  it 
that  way,  non  constat,  that  the  man  was  sentenced  for  bur* 
glary,'  as  the  mittimus  says. 

I  think  too,  it  is  jurisdictional  as  to  the  right  of  the  court 
to  send  him  to  Pontiac.  The  age  should  appear  upon  the 
record  anyhow;  the  age  appears  nowhere  on  the  record  sub- 
mitted to  this  court,  except  that  the  court,  two  years  after 
this  man  had  been  serving  a  sentence  for  the  crime  of  bur- 
glary, has  him  brought  back  here  and  amends  his  record  to 
show  that  he  is  eighteen  years  of  age  and  he  had  been  serving 
two  years  in  Pontiac  under  the  presumption  that  be  was  twen- 
ty-one years  of  age.  Now,  I  know  of  no  rule  that  will  justi:fy 
the  court  in  holding  that  the  criminal  court  had  evidence  be- 
fore it  of  the  age  of  this  party,  and  they  sent  hiin  to  Pontiac 
because  he  was  eighteen  years  of  age ;  the  presumption  of  law 
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ia  that  the  record  bein^  silent,  he  was  twenty-one  years  whea 
he  was  aent  there,  and  in  that  respect  the  court  had  no  juris- 
diction to  amend  its  judgment. 

As  stated,  if  it  appeared  to  the  court,  his  whole  record  being 
before  the  court,  that  there  was  anything  upon  the  memoran- 
dum of  the  clerk  or  even  on  the  judgment  to  show  the  age  of 
this  party,  there  might  be  a  different  question  raised,  but  there 
is  nothing  in  this  record  to  show  that  the  question  of  age  was 
ever  inquired  into  by  the  court.  He  is  held  there  upon  a 
mittimus  that  in  my  opinion  is  void  on  the  face  of  the  whole 
record,  and  he  is  indicted  for  one  crime,  pleads  guilty  and  is 
sentenced  for  another  and  a  greater  crime.  He  is  sent  to  Pon- 
tiac  and  when  the  law  presumes  that  he  is  a  man  of  twenty- 
one  years  of  age,  when  in  fact  he  is  eighteen  years  of  age, 
there  is  nothing  on  the  face  of  the  record  to  show  that  his  age 
was  ever  inquired  into.  Both  are  fatal  objections  to  the  right 
of  the  warden  to  hold  him  under  any  such  mittimus. 

Now  this  mittimus, — two  years  afterwards  the  party  is 
brought  into  court  and  this  mittimiis,  which  is  a  copy  of  the 
judgment,  is  amended,  and  it  is  amended  punc  pro  tunc  as  of 
the  day  on  which  he  has  already  served  two  years.  Now,  to 
hold  that  after  a  party  has  been  in  the  penitentiary  for  two 
years  you  can  bring  him  up  and  amend  the  judgment  in  his 
case  by  oral  evidence,  or  that  yovL  can  correct  it  on  account  of 
an  alleged  vmsprision  of  the  clerk  after  service  of  this  kind, 
I  think  is  going  too  far. 

The  cases  cited  here  hold  that  the  judgment  in  a  criminal 
case  can  be  amended  for  a  misprision  of  a  clerk,  accidental 
slip  of  the  pen,  and  misreading  of  a  sentence,  misreading 
even  of  the  offense  for  which  the  party  was  indicted,  where 
it  is  apparent  that  there  might  have  been  misreading,  as,  for 
instance,  in  one  case  that  was  cited  the  party  was  indicted  for 
rape,  the  clerk  read  it  as  an  assault  and  intent  to  commit 
rape.  That  was  a  case  where  it  might  be  held  to  be  a  mis- 
reading of  the  clerk,  but  no  clerk  could  misread  the  crime  of 
burglary  for  an  assault  with  intent  to  kill. 

When  that  amendment  was  made,  the  court  was  without 
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jurisdiction ;  more  tlian  two  years  had  elapsed,  the  party  had 
served  a  portion  of  his  sentence  and  the  court  has  no  power 
to  go  back  and  make  that  legal  which  was  illegal  during  the 
two  years  he  was  serving. 

The  petitioner  will  have  to  be  discharged 


{Superior  Court  of  Cook  County.    In  Chancery. ^ 

New  York  Dental  Parlors 

VB. 

Froon,  et  al. 

(July  6,  1899.) 

1.  Tbade-mabks   and    Trade   Names — DiSTiNcnow — Right  to  Ex- 

clusive Use  of  Trade  Namr.  ."Trade-mark"  and  "trade  name" 
are  nearly  synonymous.  There  Is  no  exclusive  right  in  a  trade 
name  unless  such  name  has  the  distinguishing  qualities  of  a 
trade-mark  and  is  used  to  distinguish  the  goods,  wares  and 
*  merchandise  of  Uie  user. 

2.  Trade  Name — Infringement — ^Necessitt  of. — ^In  the  absence  of 

fraud,  deception  or  unfair  competition,  the  user  of  a  trade 
name  cannot  enjoin  its  use  by  others.     (See  note  I — ^Ed.) 

3.  Trade-marks — Geographical   Name.     A   geographical   name  or 

term  cannot  be  protected  as  an  exclusive  trade-mark.  Thej 
must  be  supplemented  by  other  words  which  Import  quality  or 
standard. 

4.  Trade-marks — Misleading  Name.     Where   complainants  use  a 

geographical  name  which  is  misleading,  the  court  will  not 
protect  such  name  as  a  trade-mark.     (See  note  II — Ed.) 

Bill  for  injunction  to  restrain  use  of  name  similar  to  com- 
plainant's.    Heard  before  Judge  Jesse  Holdom. 
For  statement  of  facts  see  opinion, 
Howard  Ames,  for  complainant. 
James  A*  Fullenwider,  for  defendants,  Proon  and  Simonds. 

Holdom,  J.: — 

This  bill  is  filed  by  the  complainant,  an  Illinois  corporation, 
against  the  defendants  to  enjoin  them  from  using  the  name 
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of  complainant  or  what  is  alleged  to  be  its  trade  mark, — ^which 
is  in  fact  its  corporate  name — its  form  of  advertisement,  or 
from  using  any  name  or  design  similar  to  its  name  or  trade 
mark,  so-called,  etc. 

Proon  and  Simonds  only  have  answered,  the  remaining  de- 
fendants, (George  S.  Gagnon,  New  York  Painless  Dentists' 
College,  New  York  Painless  Dental  Company,  Sophia  Burton 
Gagnon),  being  names  assumed  by  the  answering  defendants 
in  their  business  as  dentists. 

It  does  not  seem  to  me  from  the  facts  in  evidence  that  this 
is  a  case  warranting  the  interposition  of  this  court  by  its  writ 
of  injunction.  Counsel  for  complainant  bases  his  claim  for 
relief  on  the  ground  that  defendants'  conduct  results  in  the 
infringement  of  complainant's  trade  name,  and  attempts  to 
make  a  legal  distinction  between  it  and  a  trade  mark.  In 
this  he  somewhat  fails.  "Trade  mark"  and  ''trade  name"^ 
are  nearly  synonymous,  for  the  mark  is  the  name,  and  its  pur- 
pose  is  to  protect  the  trade  in  the  goods  dealt  in  by  the  right- 
ful possessor  of  either  the  mark  or  the  name.  It  therefore 
follows  that  an  infringement  mostly  arises  from  the  giving  out 
to  the  public  or  the  trade  of  some  article  in  the  similitude  of 
that  protected  by  the  mark  or  name  which  deceives  and  is  a 
k  fraud  not  only  upon  the  purchaser,  but  on  the  owner  of  the 
name  or  mark.  It  does  not  appear  that  the  name  of  com- 
plainant is  attached  in  any  way  to  its  wares,  viz. :  false  or  arti- 
ficial as  distinguished  from  genuine  or  natural  teeth,  or  that 
it  has  in  any  particular  way  or  manner  acquired  any  fame 
or  reputation  personal  to  itself  and  not  equally  shared  by 
others  in  the  same  line  of  business. 

It  nowhere  appears  that  there  is  any  deception  working 
through  the  methods  alleged  to  be  practiced  by  the  defendants 
which  results  in  an  injury  to  intending  patrons  of  complain- 
ant by  having  their  work  done  at  the  rival  establishments  of 
defendants;  neither  does  it  appear  that  complainant  has  any 
established  trade  built  up  by  reason  of  any  superior  merit 
either  of  goods  or  mechanical  skill  different  from  that  of 
others  engaged  in  the  same  line  of  business. 

This  case  is  in  no  way  similar  to  Sanders  v,  Jacobs,  20 
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Mo.  App.  96,  and  neither  the  logic  or  reasoning  of  that  case 
applies  here.  There  the  name  **New  York  Dental  Rooms" 
was  registered  under  the  act  of  congress  as  a  trade  mark,  and 
entirely  diflFerent  rules  and  principles  are  applied  for  its  reg- 
ulation. 

I  cannot  see  that  Rubel  v,  Allegrctti,  76  111.  App.  58V 
lends  any  light  by  which  to  solve  the  questions  raised  in  this 
case.  There  Allegretti  gave  his  name  to  a  particular  kind  of 
candy,  which  became  popular  to  the  feminine  taste,  and  there 
was  a  large  demand  for  it.  Rubel,  by  fraud,  deceived  the 
public  by  palming  off  his  candy  for  that  of  the  Allegretti 
brand.  This  was  a  fraud  alike  upon  the  original  manufac- 
turers and  the  consumer,  but  in  the  case  at  bar  naught  is 
shown  of  any  particular  merit  in  complainant's  goods,  dif- 
ferent from  that  of  others,  whereby  any  one  patronizing  de- 
fendants' establishments  could  in  any  way  be  defrauded,  even 
?#hoiild  they  be  lured  there  by  similarity  of  the  name. 

It  is  well  settled  legal  doctrine  that  a  geograxAical  name 
or  term  cannot  be  protected  as  an  exclusive  trade  mark.  Co- 
hinibia  Mill  Company  v,  Alcorn,  150  U.  S.  460.  They  must 
be  supplemented  by  other  words  which  import  at  least  quality 
or  standard  in  some  commercial  article.  Neither  of  the  other 
words  in  the  corporate  name  of  complainant  fulfill  this  essen- 
tial requirement. 

The  advertisements  in  themselves  do  not  constitute  a  fraud 
in  any  way,  and  certainly  not  such  as  will  justify  awarding  an 
injunction  to  suppress. 

The  geographical  name  of  the  corporation  complainant  is 
misleading,  and  to  that  extent  a  legal  fraud,  as  there  is  cer- 
tainly nothing  in  connection  with  its  business  or  its  wares  to 
make  the  name  **New  York"  more  descriptively  applicable 
than  that  of  Boston  or  Kankakee. 

A  case  has  not  been  made  out  entitling  complainant  to  the 
injunction  or  other  relief  prayed,  and  as  the  bill  is  primarily 
one  for  an  injunction,  which  is  denied,  the  bill  will  tiierefore 
be  dismissed  for  want  of  equity. 

1  Affirmed  179  111.  12S.— Ed. 
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NOTE. 
I. 

iNJtmcnoH  AGAIK8T  THE  UsE  OF  OoEFoaATB  Namidb.  In  Ncwby  V. 
Oregon  Central  Ry,  Co,,  Deady,  609;  B.  C,  Fed.  Caa.  No.  10,144«  the 
court,  In  Its  opinion,  said:  "The  oorporate  name  of  a  corporation  la 
a  trade-mark  from  the  necessity  of  the  thing,  and  upon  every  con- 
sideration of  priyate  Justice  and  public  policy  deserves  the  same 
consideration  and  protection  from  a  court  of  equity." 

This  language  was  entirely  ohitery  as  a  reading  of  the  case  dem- 
onstrates, yet  It  has  been  quoted  approvingly  in  the  later  cases. 
See  Publishing  Co,  D.  DoJiinaon,  72  Fed.  603;  Hopkins,  Trade-marks 
(2d  ed.)  pp.  150,  161.  There  is,  however,  endless  confusion  upon 
this  particular  question,  tn  general,  courts  of  equity  Interfere  to 
restrain  Infringement  of  names  or  trade-marks  in  two  classes  of 
qases:  (1)  To  protect  a  technical  trade-mark  or  trade  name,  and 
(2)  to  restrain  unfair  competition,  as  where  one  party  simulates 
the  marks,  signs  or  labels  of  another.  If,  therefore,  the  corporate 
name  constitutes  a  technical  trade-mark,  the  court  will  award  it 
protection  irrespective  of  whether  the  action  of  the  Infringer  is 
fraudulent  or  intentional  or  otherwise.  Hopkins,  Trade-marks 
(2d  ed.)  p.  44;  Vitascope  Co.  v,  U.  S,  Phonograph  Co,,  83  Fed.  30. 
If,  however,  a  corporate  name  is  applied  or  used  to  designate  partic- 
ular goods,  or  is  used  in  connection  with  the  manufacture  or  sale 
of  such  goods,  such  name  may  be  protected  upon  the  principles  ap- 
plicable to  trade-marks.  In  this  class  of  cases  may  be  ranged  the 
oft  cited  cases  of  Celluloid  Mfg.  Co.  v.  Cellonite  Co.  32  Fed.  94;  Hig- 
gins  Co.  v.  Higgins  Soap  Co.,  144  N.  T.  462.  Whether  or  not  one 
corporation  may  restrain  another  corporation  having  the  same  or 
a  similar  name  as  the  first  corporation  from  using  its  name,  where 
the  name  in  question  is  not  used  in  connection  with  the  sale  or 
manufacture  of  goods,  presents  a  more  difficult  question.  On  the 
one  hand,  it  has  been  held  that  the  uae  of  a  corporate  name  similar 
to  that  used  by  another  corporation  cannot  be  enjoined  if  Its  adop- 
tion and  use  are  in  good  faith  and  without  fraudulent  intent. 
Saunders  v.  Sun  Life  Ass'n  Co.,  1  L.  R.  Ch.  Div.  (1894)  537;  Farm- 
ers* L.  i£  T.  Co.  V.  Fanners*  L.  d  T.  Co.,  1  N.  Y.  S.  44;  Investor  Pub. 
Co.  V.  Dobinson,  82  Fed.  56;  Hygeia  Water  Ice  Co.  v.  N.  Y.  Hygeia 
Ice  Co.,  140  N.  Y.  94;  R.  d  B.  Co.  v.  R.  d  M.  Co.,  8  N.  Y.  S.  52;  The 
Merchants'  Banking  Co.  v.  The  Merchants*  Joint  Stock  Bank.  9  L. 
R.  Ch.  Div.  560;  Commercial  Advertiser  v.  Haynes,  49  N.  Y.  S.  9^8; 
Borthwick  v.  Evening  Post,  L.  R.  37  Ch.  Div.  449;  Nebraska  Loan 
&  Trust  Co.  V.  Nine,  43  N.  W.  848;  Employers*  Co.  v.  Insurance  Co., 
10  N.  Y.  S.  845;  Hygeia  Water  Co.  v.  Ice  Co.,  45  Atl.  957;  Continental 
Ins.  Co.  V.  Fire  As8*n^  101  Fed.  256;  L.  d  P.  L.  A.  Society  v.  Assur- 
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ance  Co.,  17  L.  J.  Ch.  37;  London  Assurance  v.  L.  d  W.  A.  Corp. 
Lim.,  32  L.  J.  Ch.  664;  Colonial  Co.  v.  Home  Ass'n  Co.,  33  Beav.  548; 
Plant  Seed  Co.  v.  Michel  Plant  Beed  Co.,  37  Mo.  App.  313.  See  also 
7  Thompson,  Corporations,  p.  6,946;  Elgin  Butter  Co,  v.  Elgin  Cream- 
ery Co.,  155  III.  127. 

In  Saunders  v.  Sun  Life  Assurance  Co.  of  Canada,  1  L.  R.  Ch.  Dir. 
(1S94)  537,  the  defendants  were  incorporated  in  Canada  under  the 
name  of  "The  Sun  Life  Assurance  Company  of  Canada,"  and  after 
carrying  on  business  in  Canada  for  over  ten  years  they  opened  an 
office  in  London.  "The  Sun  Life  AjBsurance  Society,"  which  had 
carried  on  business  in  London  for  over  eighty  years,  brought  an 
action  for  an  injunction  to  restrain  the  use  of  such  name.  It  was 
held  that,  in  the  abepence  of  fraud  or  dishonesty,  the  user  by  the 
defendant  of  its  own  corporate  name  without  abbreviation,  addition 
or  other  modification  involved  no  misstatement  of  fact,  and  could 
not  be  restrained  by  injunction;  but  that  the  right  of  defendant 
did  not  extend  to  the  use  of  the  name  of  "The  Sun"  or  "The  Sun 
Life"  without  the  addition  of  the  words  "of  Canada." 

In  Farmers'  Loan  rf  Trust  Co.  v.  Same,  1  N.  Y.  S.  44,  plaintiff 
had  transacted  business  in  New  York  under  the  name  of  "Farmers* 
Loan  &  Trust  Company"  for  over  fifty  years.  Defendant  was  or- 
ganized in  Kansas  in  1885  under  the  name  of  "Farmers'  Loan  ft 
Trust  Co.  of  Kansas."  It  established  an  office  in  New  York,  and 
advertised,  omitting  from  its  name  the  words  "of  Kansas."  The 
court  said  that  the  name  "Loan  &  Trust  Co."  was  not  an  uncommon 
name  as  applied  to  monetary  institutions,  and  that  the  prefix  "Farm- 
ers" had  been  applied  to  designate  similar  companies  engaged  in 
business  in  difTerent  states  (there  being  evidence  that  there  were 
no  less  than  seven  "Farmers'  Loan  &  Trust  Companies"  in  the 
United  States),  and  therefore  the  complainant's  name  was  not  such 
an  arbitrary  and  exclusive  designation  as  would  entitle  it  per  se 
to  be  protected  from  infringement  The  court,  however,  granted  a 
preliminary  Injunction  restraining  defendant  from  using  its  name 
in  any  other  way  than  in  connection  with  the  words  "of  Kansas." 

In  Investor  Puh.  Co.  v.  Dobinson,,  82  Fed.  56,  it  was  held  that  the 
complainant  corporation  was  not  entitled  to  an  injunction  restrain- 
ing another  corporation  from  using  the  same  corporate  name,  or 
from  publishing  a  periodical  having  a  name  similar  to  the  one  pub- 
lished by  complainant,  where  the  defendant  was  incorporated  and 
its  paper  published  in  a  state  distant  from  complainant  and  the 
names  were  used  with  distinguishing  characteristics  which  rendered 
injury  to  complainant  therefrom  improbable,  in  the  absence  of  proof 
that  such  injury  has  actually  resulted. 

In  Hygeia  Water  Ice  Co.  v.  N.  Y.  Hygeia  Ice  Co.,  140  N.  Y.  94,  the 
plain tifT  sought  to  restrain  the  defendant  from  using  its  corporate 
name.    The  plaintiff  was  incorporated  with  a  capital  of  |5,000  one 
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month  previous  to  the  defendant,  which  was  capitalized  at  |300,000. 
It  appeared  that  the  defendant  had  no  knowledge  of  the  existence 
of  the  plaintiffs,  and  also  that  the  word  *'Hygeia"  was  in  use  previ- 
ous to  the  incorporation  of  the  plaintiffs  as  part  of  the  corporate 
name  of  a  water  company.    The  injunction  was  refused. 

In  Richardson  d  Boynton  Co.  v.  Richardson  d  Morgan  Co,,  8  N. 
Y.  8.  52,  it  waa  held  that  the  defendant  corporation  would  not  be 
restrained  from  using  the  name  of  the  Richardson  ft  Mbrgan  Com- 
pany on  account  of  confusion  arising  from  its  similarity  to  the  name 
of  the  plaintiff,  the  Richardson  ft  Boynton  Company,  where  there 
is  no  further  evidence  of  confusion  than  the  fact  that  correspondence 
addressed  to  plaintiff  was  delivered  to  defendant,  and  that  in  one 
instance  credits  were  wrongfully  posted,  and  that  according  to  the 
testimony  of  a  single  salesman  of  plaintiff  mistakes  occur  daily  as 
to  plaintiff's  locality.  The  court  further  said  that  confusion  in  ad- 
dresses was  not  equivalent  to  confusion  in  names. 

In  Merchants*  Banking  Co.  v.  Merchants'  Joint  Stock  Bank,  9  Ch. 
Dfv.  660,  a  hanking  company  established  in  1879,  having  offices  in 
Bloomsbury,  and  intended  to  deal  chiefly  with  tradesmen  in  that 
district,  was  registered  with  a  name  similar  to  that  bt  ia  banking 
company  established  in  1863,  having  offices  in  the  city,  and  dealing 
principally  with  wholesale  merchants.  Held,  that  since  there  was 
no  mala  fides  on  the  part  of  the  new  company  in  adopting  the  name 
they  had  taken,  nor  a  probability  of  their  appropriating  the  plaint-^ 
iff's  business,  the  old  company  was  not  entitled  to  an  injunction  re^ 
straining  the  defendant  from  using  its  corporate  name. 

A.  A  corporation  will  not  be  enjoined  from  using  its  corporate* 
name  because  of  the  fact  that  it  is  customary  in  the  trade  to  refer 
to  it  by  an  abbreviated  title,  which  results  in.  confusing  its  name* 
with  that  of  another  corporation.  In  this  case  it  was  held  that  the* 
United  States  Trust  Company  of  New  York  could  not  restrain  the 
use  of  the  name  "United  States  Mortgage  ft  Trust  Company,"  eyen 
though  the  company^  was  commonly  referred  to  as  "The  United 
States  Trust  Co."  In  re  United  States  Mortgage  Co.,  32  N.  Y.  S.  11, 
and  cases  cited. 

B.  A  corporation  using  its  corporate  name  is  exercising  a  fran- 
chise conferred  by  law.  Boston  Rubber  Co.  v.  Same,  149  Mass.  437; 
American  Order  of  S.  C.  v.  Merrill,  151  Mass.  558;  1  Thompson,. 
Corporations^  p.  199. 

C.  Bvery  man  has  the  absolute  right  to  use  his  own  name  in  his 
own  business,  provided  he  does  not  resort  to  artifice  or  contrivance 
for  the  purpose  of  producing  the  impression  that  his  goods  are 
those  of  another.  Meneeiy  t^.  Meneeljf,  62  N.  Y.  427,  and  cases  cited. 
And  this  rule  should  apply  with  equal  force  to  eorporationa  Elgin 
Butter  Co.  v.  Elgin  Creamery  Co,,  155  IlL  127;  CelhUoid  Mfg.  Co^ 
V.  Cellonite  Co.,  82  Fed.  94. 
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D.  On  the  other  hand.  It  has  been  held  that  a  court  of  equity  will 
protect  a  corporation  in  the  use  of  its  name  upon  the  principle  ap- 
plicable to  trade-marks.  American  Clay  Mfg.  Co.  v.  Same,  198  Fa. 
189;  Celluloid  Mfg.  Co,  v.  Cellonite  Mfg.  Co.,  32  Fed.  94;  State  v. 
McGrath,  92  Mo.  355;  Newhy  v.  Railroad  Co.,  Fed.  Cas.  Na  10.144, 
S.  C,  Deady,  609;  Rogers  v.  Rogers,  11  Fed.  495;  Investor  Puh.  Co. 
17.  Dobinson,  72  Fed.  603;  Ex  parte  Walker,  1  Tenn.  Ch.  97;  American 
Orocer  v.  Grocer,  25  Hun>  398;  1  Thompson,  Corporations,  sees,  296- 
299;  7  Thompson,  Corporations,  sec.  8192;  Higgins  v.  Higgins,  144 
N.  Y.  462;  Brewery  Co.  v.  Same,  App.  Cas.  (1899)  83;  Roy  v.  Roy,  58 
N.  Y.  S.  979;  Brooklyn  White  Lead  Co.  v.  Masury  Co.,  Cox,  Trade- 
mark Cases,  210,  25  Barb.  416;  Philadelphia  Trust  Co.  v.  Same,  123 
Fed.  534;  Holmes  v.  Holmes,  37  Conn.  278.  And  see  full  list  of 
cases  cited  in  brief  of  counsel  in  International  Trust  Co.  v.  Inter- 
national Loan  d  Trust  Co.,  10  L.  R.  A.  758.  In  a  number  of  the 
aboye  cases  there  was  evidence  of  unfair  competition. 

But  to  warrant  such  relief,  the  necessary  facts  must  be  estab- 
lished by  very  satisfactory  proof.  When  the  conduct  complained  of 
is  that  merely  of  a  fair  competitor  in  the  same  line  of  business,  and 
the  name  assumed  is  not  likely  to  mislead  ordinary  purchasers,  a 
court  of  equity  will  not  interfere.  Plant  Seed  Co.  v.  Michel  Plant 
Seed  Co.,  37  Mo.  App.  313. 

In  Block  V.  Standard  D.  d  D.  Co.  (C.  C.  S.  D.  Ohio,  W.  D.)  95 
Fed.  978,  it  was  held  on  demurrer  that  a  bill  which  alleged  that 
complainant  and  defendant  were  competitors  in  the  same  line  of 
business;  that  defendant  had  assumed  a  corporate  name  similar  to 
complainant's  trade  name,  and  the  public  had  been  deceived  thereby, 
and  great  confusion  and  injury  had  resulted  to  complainant's  busi- 
ness therefrom;  that  defendant's  incorporators,  before  it  was  organ- 
ized, knew  of  the  existence  and  character  of  complainant's  business 
and  the  trade  name  under  wh|ph  it  had  for  a  number  of  years  been 
conducted,  and  that  defendants  had  refused,  on  complainant's  re- 
quest, to  desist  from  the  use  of  the  name,  states  a  cause  of  action 
against  defendant  for  unfair  competition.  The  above  case  was 
thereafter  submitted  on  final  hearing  and  is  still  under  advisement 
"by  Judge  Thompson. 

The  Illinois  Rtile.  The  courts  of  Illinois  have  several  times 
thad  the  question  under  discussion. 

In  Elgin  Butter  Co.  v.  Elgin  Creamery  Co.,  155  111.  127,  the  butter 
company  filed  a  bill  to  restrain  the  creamery  company  from  using 
its  name.  Both  concerns  were  engaged  in  the  same  business.  The 
court  held  that  there  was  not  sufficient  similarity  between  the  two 
names  to  deceive  purchasers,  and  that  even  if  the  names  of  the  two 
corporations  were  somewhat  similar,  yet,  in  the  absence  of  any  in- 
tent»  act  or  artifioe  to  mislead  dealers  in  the  market  or  the  public 
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at  large  as  to  the  Identity  of  the  two  corporations,  each  had  the 
equal  right  to  use  its  own  name  in  its  own  business. 

In  Chicago  LandlortVs  Protective  Bureau  v»  Koehel,  112  111.  App. 
21,  the  plaintiff  corporation  sued  to  restrain  the  defendant  from 
using  a  name  similar  to  the  plaintiff's  corporate  name.  The  court 
held  that  the  imitation  of  a  corporate  name  by  others  in  a  like  busi- 
ness, in  a  manner  calculated  to  deceive  the  public,  will  be  restrained 
by  injunction.  It  was  also  held  that  it  was  immaterial  that  the  in- 
tention of  the  defendant  in  adopting  the  imitation  name  was  not 
fraudulent  or  wrongful,  and  that  it  was  no  defense  that  at  the  time 
of  the  adoption  of  such  name  the  defendant  was  ignorant  of  the 
plaintiff's  existenca  Reliance  was  placed  on  Newhy  t?.  Railroad  Co., 
Deady,  609,  supra.  The  decision  of  the  court  is  based  upon  the 
principle  of  the  trade-mark  cases,  and  Irrespective  of  the  principles 
of  unfair  trade.  The  decision  of  the  appellate  court  was  affirmed 
in  210  III.  176. 

In  the  recent  case  of  People  ex  rel.  v.  Rose,  219  111.  46,  it  was 
held  that  the  United  States  Express  Co.  had  the  right  to  enjoin  the 
use  of  its  name  as  a  trade  name  by  other  parties,  whose  intention 
is  to  deceive  the  public  and  thereby  to  fraudulently  obtain  busi- 
ness intended  for  the  former  company.  An  attempt  was  made  to 
compel  the  issuance  of  a  charter  in  the  name  of  United  States  EIx- 
press  Co.,  but  unsuccessfully.  See  also  Allegretti  v.  Chocolate  Cream 
Co.,  177  111.  129;  Hazelton  Co.  v.  Tripod  Co.,  142  111.  494;  Int.  Comm. 
V.  T.  W.  C.  A.,  194  111.  194;  Hopkins,  Trade-marks  (2d  ed.)  p.  150. 

In  this  connection  it  may  be  noted  that  the  Act  of  May  16,  1905 
(Sess.  L.  of  111.  1905,  p.  130),  in  reference  to  the  organization  of 
corporations,  provides  that  "no  license  shall  be  issued  to  two  com- 
panies having  the  same  or  a  similar  name,  nor  shall  any  foreign 
corporation  having  the  same  or  a  similar  name  as  any  domestic 
corporation  be  admitted  to  this  state  under  any  foreign  corporation 
law." 

Although  the  question  is  not  entirely  free  from  doubt,  the  rule 
in  Illinois  probably  is  that  the  mere  identity  of  names,  with  proof 
that  their  use  leads  or  tends  to  lead  to  confusion  in  the  minds  of 
the  purchasing  public  is  sufficient  to  obtain  relief.  The  case  of 
Koebel  v.  Landlords*  Protective  Bureau,  supra,  goes  a  long  way 
toward  establishing  that  proposition.  True,  in  that  case,  although 
the  evidence  was  conflicting,  there  was  some  evidence  of  a  fraudu- 
lent purpose,  and  the  language  of  the  court  should  perhaps  be  read 
In  that  connection.  If  the  two  companies  are  engaged  in  an  en- 
tirely different  business,  there  can  be  no  attempt  to  sell  the  goods 
of  one  company  as  the  goods  of  the  other,  and  therefore  no  relief 
could  be  had.  But  if  the  business  of  the  two  corporations  is  the 
same,  and  the  identity  of  names  results  in  confusion  and  induces 
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the  public  to  belieye  that  the  buslneaB  of  the  one  company  is  the 
same  as  the  other,  if  there  is  some  evidence  of  fraud,  either  actual 
or  oonstnictiye,  relief  should  and  probably  would  be  granted. 

In  some  cases  the  mere  adoption  of  the  name  of  another  corpora- 
tion by  a  corporation  engaged  in  the  same  line  of  business  would 
be  sufficient  to  obtain  relief,  as,  for  instance,  M  the  name  of  the 
former  corporation  was  well  and  favorably  known  to  the  public  at 
large.    Such  a  case  is  Philadelphia  Trust  Co,  «.  Same,  123  Fed.  534. 

IL 

Therb  Can  Be  No  Vaud  Trad&kask  in  a  Naxe  Which  Dbceitis 
THK  Public,  ob  Which  Falsely  States  that  the  Goods  Abe  BIadb 
OB  Pboduced  in  a  Pabticulab  Place.  The  leading  case  is  Manhattan 
Medicine  Co.  v.  Wood,  108  U.  S.  218.  There  Moses  Atwood  originated 
and  made,  at  Georgetown,  Mass.,  a  proprietary  medicine  called  "At- 
wood's  Vegetable  Physical  Jaundice  Bitters,'*  and  complainant,  by 
assignments,  acquired  the  formula  and  right  to  the  name,  and  made 
the  article  at  New  York  after  Atwood's  death,  using  bottles  and 
labels  of  the  same  style  containing  the  words,  "Atwood's  Genuine 
Phjrsical  Jaundice  Bitters,  Georgetown,  Mass."  and  made  by  "Moses 
Atwood,  Georgetown,  Mass."  On  suit  for  an  injunction  against  the 
Infringer  the  relief  was  refused,  on  account  of  the  misrepresenta- 
tions. The  court  relied  on  The  Leather  Cloth  Company  {lAmited) 
V.  The  American  Leather  Cloth  Company  {Limited),  4  De  G.,  J.  ft  S. 
137,  11  H.  U  Gas.  523. 

In  Palmar  v.  Harris,  60  Pa.  St.  156,  protection  was  sought  against 
an  exact  counterpart  of  a  trade-mark  in  the  words  "Golden  Crown" 
for  cigars.  Relief  was  denied  for  the  reason  that  the  label  falsely 
represented  that  the  goods  were  manufactured  in  Havana,  when  in 
fact  they  were  made  in  New  York. 

In  Bolander  v.  Peterson,  35  111.  App.  551;  8.  C,  136  111.  215,  i«th 
tectlon  was  denied  to  the  name  "Svenska  Snus  Magasinet^"  meaning 
"Swedish  Snuff  Magazine,"  for  the  reason  that  the  goods  were  act- 
ually made  in  Chicago. 

In  American  Cereal  Co.  v.  Eli  Pettijohn  Co.,  72  Fed.  903  (affirmed, 
76  Fed.  372),  the  complainant,  as  purchaser  and  assignee  of  the 
business,  sought  an  injunction  to  restrain  an  infringement,  after  it 
had  ceased  to  manufacture  the  article  at  the  original  mill.  The 
injunction  was  denied. 

In  Coleman  v.  Dannenberg  Co.  (Ga.)  30  S.  K.  63$,  the  complainant 
sought  to  protect  the  words  "Old  Colony  Shoe  Company,  Rockland, 
Mass.,"  used  upon  shoes  sold  by  complainant,  but  made  in  Boston, 
Mass.,  by  the  Commonwealth  Shoe  ft  Leather  Company.  The  in- 
junction was  denied,  although  the  reproduction  was  exact  To  the 
same  effect  see: 
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Neuman  v.  Pinto,  57  U  T.  (N.  S.)  31,  4  R.  P.  C.  508;  Wrisley  Co. 
V.  Iowa  Soap  Co.,  104  Fed.  548;  Hobb9  v,  Francais,  19  How.  Pr.  567, 
R.  Cox,  287,  290;  Krauss  v.  Peebles  58  Fed.  586,  595;  Prince  Co,  v. 
Prince  Co,,  135  N.  Y.  24,  31  N.  E.  990;  Stachelberg  v.  Ponce,  28  Fed. 
430;  Partridge  v.  Menck,  1  How.  App.  Cas.  647;  -Parlett  v.  Guggen- 
heimer,  10  Atl.  81,  67  Md.  542;  Royal  Baking  Powder  Co.  v.  Raymond^ 
70  Fed.  376;  Connell  v.  Reed,  128  Itfass.  477;  Joseph  v.  Macowsky^  96 
Cal.  618,  31  Pac.  914;  Kenny  v.  Oillei,  70  Md.  574,  17  Atl.  499;  Heyde 
V.  Wittkowsky,  5  N.  S.  Wblee,  L.  R.  (B)  75;  Labott  v.  Trester,  7 
Rev.  Legale,  386,  2  St  Dig.  726 ,-"  Candee  v.  Deere  64  111.  439;  Siegert 
«.  Abbott,  61  Md.  276,  48  Am.  Rep.  401;  Pepper  v.  Labrot,  8  Fed. 
29,  39;  Millbrae  Co.  v.  Taylor  (Cal.)  37  Pac.  235;  Pillsbury  Co.  v. 
Eagle,  86  Fed.  608;  Wilson  v.  Needermann,  19  Week.  L.  B.  268;  Hilson 
V.  Foster,  80  Fed.  896;  Wood  v.  Lambert,  32  Ch.  Dlv.  247;  8olis  Cigar 
Co.  V.  Pozo,  16  Colo.  388,  26  Pac.  556;  California  Fig  Syrup  Co.  v. 
Steams,  67  Fed.  1008,  73  Fed.  812;  Qinter  v.  Kinney.  12  Fed.  782; 
Laird  v.  Wilder,  9  Bush.  131,  15  Am.  Rep.  707;  Wood  v.  Lambert, 
L.  R.  32  Ch.  DiT.  247,  3  R  P.  C.  81;  Wolfe  v.  Burke,  56  N.  Y.  115. 
But  see  The  Fair  v.  Morales,  82  111.  App.  499. 

A.  There  can  be  no  property  In  a  name  as  a  trade  name  where  the 
name  is  a  misrepresentation  or  is  calculated  to  deceive,  as  where  a 
copartnership  uses  a  name  which  imports  that  it  is  a  corporation. 
McNair  v.  Cleave.  31  Leg.  Int.  212,  10  Phlla.  155;  Clarke  v.  JEtna 
Iron  Works,  44  111.  App.  510;  Brown,  Trade-marks,  p.  502;  Price  A 
Stewart,  Trade-mark  Cases,  p.  6;  Seabury  v.  Orosvenor,  14  Blatchf. 
262;  Cotton  v.  Oillard,  44  L.  J.  Ch.  90;  Bradley  Fertilizer  Co.  i>. 
South  Pub.  Co.,  23  N.  Y.  S.  675;  Hazelton  v.  Hazelton,  30  N.  E.  339; 
Koehler  v.  Sanders,  25  N.  E.  235;  Crossley  v.  Dunn,  15  L.  R.  App. 
Cas.  252;  Kohler  v.  Beeshore,  59  Fed.  572. 

B.  The  Extent  of  the  Deception.  The  presence  of  the  word 
"Copyrighted"  on  a  label,  when  in  fact  it  had  not  been  copyrighted, 
is  not  such  a  misrepresentation  as  would  prevent  the  owner  receiving 
protection  against  a  pirate.  Solis  Cigar  Co.  v.  Pozo  (Colo.)  26  Pac. 
656. 

Fraud,  such  as  to  disentitle  a  plaintilf  to  relief  against  unfair 
competition  in  his  business,  cannot  be  predicated  on  statements 
which,  owing  to  the  brevity  required  by  the  limited  space  of  a  label, 
are  not  minutely  accurate.  Clark  Thread  Co.  v.  Armitage,  6t  Fed« 
896. 

Where  the  words  in  a  label  adopted  as  a  trade-mark  are  substan- 

f 

tially  true  and  contain  nothing  calculated  to  deceive  the  public, 
that  they  are  not  literally  true  will  not  deprive  the  merchant  of 
the  protection  of  the  law.  Conrad  v.  Brewing  Company,  8  Mo.  App. 
278. 

Statements  contained  in  labels,  which  are  not  entirely  accurate. 
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but  are  entirely  Immaterial,  are  not  such  false  representations  as 
will  disentitle  a  manufacturer  to  restrain  an  infringement.  Tarrant 
V.  Hoft,  22  C.  C.  A.  644;  S.  C,  76  Fed.  959. 

Courts  of  equity  will  not  protect  trade-marks  which  deceive  the 
public;  but  that  deception  need  not  be  of  such  a  character  as  to 
work  a  positive  injury  to  purchasers,  nor,  on  the  other  hand,  will 
the  mere  fact  that  some  wrong  Impression  may  be  received  by  the 
public  be  sufficient  to  destroy  the  validity  of  the  trade-mark.  If  the 
representation  of  the  trade-mark  does  not  In  fact  mislead  the  public, 
and  may  be  understood  In  any  reasonable  sense  as  substantially  true, 
the  trade-mark  will  be  entitled  to  protection.  Meriden  BritawMa 
Co.  V.  Parker,  39  Conn.  450. 

If  a  trade-mark,  or  the  label  bearing  It,  untruly  and  fraudulently 
represents  an  article  as  protected  by  a  patent,  it  is  prima  fade  the 
misrepresentation  of  an  Important  fact  and  the  owner  of  the  trade- 
mark Is  generally  for  that  cause  disentitled  to  equitable  relief 
against «  pirate.  Brown,  Trade-marks,  sec.  72;  Cox  Manual  of  Trade- 
mark Cases,  Noe.  116,  142,  223,  267,  288,  304,  342,  384,  444  and  528; 
2J,  Y.  Con,  Card,  Co,  v,  U.  P.  C.  Co.,  39  Hun,  611;  Cheavin  v.  Walker, 
L,  R.  5  Ch.  Div.  850;  Nixey  v.  Ro^ey,  W.  N.  (1870)  227. 

A  fraudulent  Intention  or  a  tendency  to  mlsAead  is  essential.  The 
untrue  use  of  the  word  "patent,"  or  an  equivalent  expression,  does 
not  necessarily  disentitle  to  relief.  If  a  fraudulent  intention  does 
not  exist,  and  the  use  of  the  word  may  be  explained  In  any  reason- 
able sense  consistent  with  truth  and  honesty,  the  plaintlfC  will  not 
be  prejudiced.  Brown,  Trade-marks,  p.  88;  Oil  Tank  Co,  v.  Scott,  33 
La.  Ann.  946. 

If  the  patent  has  expired  and  the  plaintiff  continues  the  use  of 
the  word  "patent,"  he  Is  not  prevented  from  restraining  defendants 
from  so  doing.    Edelstein  v.  Tick,  R.  Cox,  119. 

One  who  has  fraudulently  Imitated  the  trade-mark  of  another 
and  offered  for  sale  his  own  goods  as  those  of  the  owner  of  the 
trade-mark  cannot  be  heard  to  raise  the  objection  that  the  latter's 
goods  are  injurious  to  health.    Curtis  v,  Bryan,  2  Daly  (N.  Y.)  312. 

An  injunction  pendente  lite  will  be  refused  where  plaintlfb  mis- 
lead the  public  by  falsely  claiming  that  the  form  of  their  cakes  of 
soap  on  which  the  label  was  used  and  'the  title  In  the  label  were 
secured  by  a  trade-mark.    Brown  v,  Doscher,  20  N.  Y.  S.  900.— Ed. 
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(Superior  Court  of  Cook  County,) 

Silverstein,  for  use  of  Brewer  and  Company 

vs. 
Fred  Oresheimer. 

(1900.) 

1.  Assignment  of  Choses  in  Action  at  Common  Law.    At  common 

law  a  chose  in  action,  unless  a  negotiable  instrument,  was  not 
assignable,  unless  the  debtor  assented,  to  the  assignment  and 
promised  to  pay  the  assignee. 

2.  Same — ^Modebn  Rule.     Under  the  modem  authorities  the  gen- 

eral test  aa  to  whether  a  chose  in  action  is  assignable  is 
whether  or  not  it  would  surviye  and  pass  to  the  personal  rep- 
resentatives of  a  decedent  assignor  if  no  assignment  had  been 
made.  If  it  would  so  survive,  it  may  be  assigned  so  as  to  pass 
the  interest  assigned  to  the  assignee;  if  it  does  not  so  survive, 
it  is  not  assignable  either  at  law  or  in  equity. 

3.  Uneabned  Wages — Validity  of  Assignment  of.     Although  the 

authorities  are  conflicting  aa  to  whether  or  not  unearned  wages 
may  be  assigned  so  as  to  be  recoverable  in  an  action  at  law, 
the  better  doctrine  is  that  except  as  to  wages  actually  due  at 
the  time  of  the  assignment,  such  an  assignment  is  an  attempt 
to  transfer  a  mere  possibility  of  future  earnings,  and  there- 
fore as  to  such  future  earnings  is  not  an  existing  chose  in  ac- 
tion. 

Judgment   for  plaintiff,   motion  for  new  trial   granted. 
Heard  before  Judge  Jesse  Holdom. 
For  statement  of  facts  see  opinioA. 
Geo.  Webster  and  G.  E.  Burley,  for  plaintiff. 
B.  M.  Shafner  for  defendant. 

Holdom,  J.: — 

This  is  an  action  originally  instituted  before  a  justice  of  the 
peace  upon  an  assignment  by  one  Silverstein  of  his  weekly 
wages  of  twenty-five  ($25)  dollars  to  Brewer  &  Company,  said 
wages  to  be  thereafter  earned  from  the  defendant  Gresheimer, 
in  whose  employment  he  was  under  a  verbal  contract  from 
week  to  week,  the  consideration  for  such  assignment  being  a 
loan  from  Brewer  &  Company  to  Silverstein  of  one  hundred 
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and  thirty-five  ($135)  dollars.  The  cause  comes  to  this  court 
on  appeal. 

A  trial  before  the  court  and  a  jury  resulted  in  a  verdict  for 
the  plaintiff,  and  the  case  is  now  before  the  court  on  a  motion 
for  a  new  trial  made  by  the  defendant. 

The  evidence  tends  to  show  that  Brewer  &  Company  served 
defendant  with  a  copy  of  the  contract  of  assignment,  but  that 
defendant  refused  to  accept  the  same,  or  to  acknowledge  that 
it  had  any  binding  effect  upon  him.  Neither  at  the  time  of 
the  making  or  delivery  of  the  assignment  Ky  Silverstein  tq 
Brewer  &  Company  was  there  any  wages  due  Silverstein  from 
Gresheimer,  but  on  the  contrary  it  is  claimed  and  not  dis- 
puted, that  Silverstein  was  then  overpaid  in  the  sum  of  sev- 
enty-one ($71)  dollars.  Gresheimer  ignored  the  assignment 
and  Silverstein  continuing  in  his  employment,  he  paid  him  his 
wages  regularly. 

At  common  law  a  chose  in  action,  except  negotiable  instru- 
ments, was  not  assignable,  unless  the  debtor  assented  to  the 
assignment  and  promised  to  pay  the  assignee,  in  which  case 
an  action  might  be  maintained  by  the  assignee  on  the  express 
promise  of  the  debtor  to  pay.  2  Black  Com.,  442;  2  Chitty 
on  Contracts,  1357  (11th  Am.  Ed.) ;  McKinney  v.  Alvis, 
14  111.  33 ;  Olds  v,  Cummiyigs,  31  111.  188. 

This  rule  of  law  has  in  these  modem  times,  conforming  to 
changed  conditions,  been  much  modified,  so  that  the  common 
law  rule  in  its  entirety  now  no  longer  prevails. 

The  general  test  to  be  applied  in  determining  the  assign- 
ability of  a  chose  in  action  is  whether  or  not  it  would  survive 
and  pass  to  the  personal  representatives  of  a  decedent  as- 
signor if  no  assignment  had  been  made.  If  it  would  so  sur- 
vive it  may  be  assigned  so  as  to  pass  the  interest  assigned  to 
the  assignee ;  if  it  does  not  so  survive,  it  is  not  assignable  either 
at  law  or  in  equity. 

See  cases,  note  4,  on  page  1017  Am.  &  Eng.  Ency.  Law,  sec- 
ond edition. 

Applying  this  test  to  the  assignment  in  the  case  at  bar  it  is 
clear  that  it  was  not  effective  or  binding  upon  the  defendant. 

The  authorities  as  to  whether  or  not  unearned  wages  may  be 
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assigned  so  as  to  be  recoverable  in  an  action  at  law  in  a  juris- 
diction where  the  distinction  between  law  and  equity  prevails 
are  conflicting.  I  am,  however,  inclined  to  hold  to  what  I 
consider  the  better  doctrine  enunciated  in  the  case  of  Light- 
body  V.  Smith,  125  Mass.  51,  that  except  as  to  wages  actually- 
due  at  the  time  of  an  assignment,  such  an  assignment  is  an 

« 

attempt  to  transfer  a  mere  possibility  of  future  earnings  and 
therefore  as  to  such  future  earnings  is  not  an  existing  chose 
in  action. 

Justice  Cooley  in  Kane  v.  Clotigh,  36  Mich.  436,  held  to  the? 
doctrine  announced  in  Light!) ody  v.  Smith,  and  inferentially 
decided  that  where  an  action  could  not  be  maintained  on  an 
assignment  of  demands  having  no  actual  existence  at  the  time 
of  the  assignment,  resort  might  be  had  to  equity  after  the  de- 
mands intended  were  subsequently  brought  into  existence. 
This  rule  of  law  would  be  fatal  to  a  recovery  in  this  cause  on 
the  law  side  of  the  court,  where  we  find  it. 

The  verdict  will  therefore  be  set  aside  and  a  new  trial 
granted. 

NOTE. 

In  MaJlin  t?.  Wenham,  209  111.  252»  affirming  103  111.  App.  609,  it 
was  held  that  an  assignment  of  wages  to  be  earned  under  a  subsist- 
ing employment  is  valid  and  enforceable,  if  made  in  good  faith  and 
for  a  valuable  consideration,  even  though  the  employment  is  for  an 
indefinite  time. — ^Ed. 


(Criminal  Court  of  Cook  County.) 

City  of  Chicago 

vs. 

A.  M.  Forbes  Cartage  Company. 

City  of  Chicago 

vs. 

B.  J.  Mix  Transfer  Company. 

(February  11, 1901.) 

1.  Common  Cabbiers — Teaming  Companies  Abb  Not.  Persons  carry- 
ing on  a  general  contract  teaming  business,  and  owning  horses 
and  wagons  suitable  for  the  hauling  of  goods  in  and  about  the 
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city  of  Chicago,  who  do  such  hauling  for  their  customers  under 
time  contracts  at  a  fixed  price  per  ton,  are  not  common  carriers, 
and  cannot  be  compelled  to  carry  goods  against  their  will. 

2.  Samb-^Poweb  of  Citt  to  Contbol  and  Ljoenbb.  As  the  business 
of  such  teaming  companies  la  not  affected  with  a  public  inter- 
est, it  is  not  subject  to  police  control. 

8.  Public  Cabt — Defined.  A  teaming  company  which  carries  goods 
within  a  city  for  certain  customers  under  private  contract  at 
a  fixed  price  per  ton,  and  does  not  hold  itself  out  as  undertak- 
ing for  hire  to  transport  the  goods  of  any  person  applying  to 
them,  is  not  a  common  carrier,  and  does  not  come  within  the 
meaning  of  a  city  ordinance  regulating  and  licensing  "public 
carts." 

Appeal  from  police  magistrate.  Heard  before  Judge  Jesse 
Holdom. 

Statement  of  facts  by  court. 

The  defendants  were  fined  by  a  police  magistrate,  for  viola- 
tion of  section  521  of  the  Revised  Code  of  Chicago  (1897), 
article  3,  and  from  the  judgments  of  the  police  magistrate,  the 
defendants  each  prosecuted  an  appeal  to  the  criminal  court  of 
Cook  county. 

The  material  sections  of  the  ordinance  in  question  are  as 
follows : 

**507.  Public  Cart,  Defined. — Every  cart,  truck,  wagon, 
dray  or  other  vehicle  drawn  by  one  or  more  horses  or  other 
animals,  which  shall  be  kept,  used,  driven  or  employed  for 
the  transportation  or  conveyance  of  goods,  wares,  merchandise, 
or  other  articles,  from  place  to  place,  within  the  city  of  Chi- 
cago, for  hire,  wages,  or  pay  for  such  transportation,  shall  be 
deemed  a  "public  cart"  within  the  meaning  of  this  article, 
and  every  person  who  shall  set  up,  or  so  keep,  use  or  employ 
any  such  public  cart,  without  first  obtaining  license  therefor 
from  the  mayor  of  said  city  as  is  hereinafter  provided  shall  be 
deemed  guilty  of  a  violation  of  this  article. 

508.  License. — The  mayor  shall  from  time  to  time,  license 
and  appoint  so  many  and  such  persons,  companies,  or  corpo- 
rations, as  he  may  think  proper  to  set  up  and  keep  public 
carts  in  said  city,  and  he  may  revoke  or  suspend  any  or  all 
such  licenses  at  his  pleasure.    All  persons  licensed  as  afore- 
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said  to  keep  public  carts,  shall  be  deemed  to  be  public  cart-^ 
men  within  the  meaning  of  this  article;  but  it  shall  not  be 
lawful  for  any  person  to  receive  or  hold  a  license  to  keep  pub- 
lic c^rts  or  to  be  a  public  cartman,  unless  he  be  a  resident  of 
the  state  of  Illinois,  and  is  the  actual  owner  of  the  cart  or 
carts  so  licensed  to  be  kept  as  public  carts ;  and  the  mayor  may 
examine  under  oath,  all  persons  applying  for  or  holding  any 
such  license,  touching  their  qualifications  as  aforesaid ;  and  all 
licenses  other  than  to  persona  so  qualified  shall  be  void. 

509.  License  Fees. — The  city  collector  shall  require  and 
receive  for  the  use  of  the  city  from  every  person  to  whom  the 
mayor  may  grant  a  license : 

1.  For  all  baggage,  express  and  furniture  wagons  and  ve- 
hicles drawn  by  two  or  more  horses  or  other  animals,  shall  be 
charged  for  license,  each,  the  sum  of  five  dollars  per  annum. 

2.  For  all  baggage,  express  and  furniture  wagons  and  ve- 
hicles drawn  by  one  horse  or  other  animal,  shall  be  charged  for 
license,  each,  the  sum  of  two  dollars  and  fifty  cents  per  annum. 

3.  For  all  drays,  carts,  wagons  and  other  vehicles  running 
within  said  city  for  hire  or  reward,  and  not  otherwise  ex- 
pressly provided  for,  shall  be  charged  for  license,  each,  the 
sum  of  two  dollars  and  fifty  cents  per  annum. 

4.  For  all  wagons  and  other  vehicles  dra\^'n  by  four  or  more 
horses  or  other  animals,  for  the  conveyance  of  any  heavy  arti- 
cle or  thing  for  hire,  from  place  to  place  in  said  city,  shall  be 
charged  for  license,  each,  the  sum  of  five  dollars  per  annum : 
Provided,  that  nothing  herein  contained  shall  include  omni- 
buses and  baggage  wagons  running  to  and  from  hotels  free 
of  charge. 

521.  License  Number  Displayed. — ^All  public  cartmen  up- 
on taking  out  a  license,  shall  obtain  from  the  city  clerk  two 
painted  metal  plates  eight  inches  long  and  four  inches  wide, 
on  which  shall  be  stamped  the  number  corresponding  to  the 
license,  and  also  the  words,  '* Chicago  express,"  together  with 
the  year  for  which  the  license  is  issued,  which  plates  the  said 
licensed  cartmen  shall  cause  to  be  securely  fastened  oa  the 
outside  of  each  side  of  the  box  of  his  cart,  so  licensed,  or  in 
a  conspicuous  place,  so  that  the  same  can  be  easily  seen.     The- 
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43aid  licensed  eartmen  shall  also  at  the  same  time  obtain  from 
the  city  clerk  a  metal  badge  one  and  three-fourths  inches  long 
and  one  and  one-eighths  inches  wide,  having  a  number  thereon 
-corresponding  to  the  number  on  the  aforesaid  plates;  said 
badge  shall  be  provided  with  a  pin  or  other  fastening,  and  shall 
be  worn  by  such  licensed  cartman  in  a  conspicuous  place  on 
the  outside  of  the  coat,  so  that  it  may  not  be  hidden  either  by 
accident  or  design.  Upon  the  expiration  of  the  licenses  the  city 
clerk  shall  prepare  new  plates,  similar  in  design,  but  of  a  dif- 
ferent color,  and  with  the  proper  year  stamped  thereon,  and 
shall  also  prepare  new  badges  for  all  applicants  for  license  as 
cartbien.  The  driving  or  using  of  a  public  cart  without  the 
above  described  plates  attached  thereto  in  plain  sight,  and 
without  the  driver  thereof  having  such  badge,  shall  be  deemed 
a  violation  of  this  article." 

Collins  &  Fletcher^  for  defendants. 

James  Donohue,  assistant  prosecuting  attorney  for  the  city 
of  Chicago.  • 

HOLDOM,  J.: — 

The  defendants  are  charged  with  a  violation  of  chapter  19, 
article  3,  Revised  Code  of  Chicago,  in  operating  a  public  cart 
without  displaying  a  plate  and  badge,  as  provided  in  section 
521  of  said  code. 

The  defendants  are  both  incorporated  under  the  laws  of 
this  state,  and  are  engaged  in  contract  teaming — ^that  is— 
they  own  horses  and  large  and  small  trucks  and  wagons,  suit- 
able for  the  handling  of  various  kinds  of  goods  and  merchan- 
dise in  and  about  the  city  of  Chicago.  They  each  maintain 
a  business  office  as  well  as  stables  for  the  keeping  of  their 
horses  and  housing  their  vehicles ;  all  of  the  business  of  haul- 
ing is  done  by  time  contracts  at  a  fixed  price  per  ton  with, 
among  others,  such  firms  as  Sprague,  Warner  &  Co.,  Hibbard, 
Spencer,  Bartlett  &  Co.  and  S.  A.  Maxwell  &  Co.  Such  teams 
and  vehicles  with  drivers  are  sent  out  to  such  firms,  and  are 
entirely  under  their  direction,  and  haul  their  goods  to  the 
freight  houses,  warehouses  and  other  places  as  instructed,  re- 
turning direct,  either  to  the  stables  or  to  the  company's  office 
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for  instructions.  Many  of  the  vehicles  are  lettered  with  the 
names  and  business  of  the  firms  for  whom  hauling  is  done, 
although  as  a  matter  of  fact,  none  of  such  firms  have  any  pro- 
prietary interest,  either  in  the  vehicles  or  the  horses  drawing 
them.  None  of  the  vehicles  have  any  stand  or  solicit  trade 
on  the  streets,  nor  odd  jobs  of  hauling  are  either  solicited  or 
taken,  and  no  driver  or  other  employe  takes  any  order  for 
hauling  except  at  the  office. 

These  are  substantially  the  facts  proven,  germane  to  this 
inquiry. 

It  is  conceded  that  the  metal  plates  and  badges  directed  by 
the  ordinance  to  be  fixed  on  public  carts  and  worn  by  their 
drivers  were  not  so  done  to  either  the  drivers  or  wagons,  the 
subject-matter  of  the  contention  in  these  prosecutions. 

Two  defenses  are  interposed : 

1st.  The  ordinance  is  illegal  and  void,  and 

2nd.  If  valid,  defendants  are  not  amenable  to  it. 

In  the  view  I  take  of  the  case,  it  is  unnecessary  to  decide 
at  this  time,  as  to  whether  or  not  (in  a  proper  case)  the  ordi- 
nance is  valid. 

Section  507  defines  all  vehicles  coming  within  its  scope  a» 
"public  carts." 

Section  512  sets  apart  certain  territory  in  the  city  "as  a 
public  stand  for  trucks,  wagons  and  teams." 

Section  513  makes  it  the  duty  of  the  superintendent  of  po- 
lice to  "assign  to  the  owner  of  each  duly  licensed  public  cart 
a  stand  where  such  cart  may  remain,  waiting  to  be  employed, 
and  also  a  stand  where  it  may  remain  at  other  times." 

Section  515  provides  that  "it  shall  be  the  duty  of  every 
person  driving  or  having  charge  of  a  public  cart  to  give  to 
any  person  requesting  it,  his  name  and  place  of  residence,  the 
number  of  the  cart  he  is  driving  or  in  charge  of,  and  the  name 
and  place  of  residence  of  the  owner  thereof,  and  a  refusal  to 
do  so  shall  be  deemed  a  violation  of  this  article.    •    •    •" 

Section  519  fixes  a  scale  of  charges  and  the  manner  of  load- 
ing and  unloading. 

Section  525  makes  it  obligatory  upon  the  driver  of  any  pub- 
lic cart  to  haul  goods  when  requested,  at  the  rates  of  compen- 
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{Circuit  Court  of  Cook  County,    In  Chancery.) 

Northwestern  Elevated  Bailroad  Company 

vs. 
City  of  Chicago,  et  aL 

(Feb.*  8,  1904.) 

1.  E^SYATED  Railroads — Right  to  Occupy  Stkebts.    The  right  to 

exist  as  an  elevated  railroad  was  derived  bj  complainant  from 
the  state,  but  the  right  to  occupy  any  of  the  streets  of  the  city 
of  Chicago  by  elevated  railroad  structures  and  the  extent  of 
such  occupation  Is  derived  exclusively  from  the  city  by  virtue 
of  the  ordinances  granting  the  rights. 

2.  Elevated  Railroads — ^Joint  Use — Right  to  Extend  Platfokms. 

A  provision  in  the  ordinances  that  the  tracks  authorized  to  be 
laid  should  be  subject  to  the  joint  use  of  other  named  elevated 
railroads  gives  to  such  elevated  railroads  no  power  as  to  the 
extension  of  platforms  which  is  not  conferred  upon  the  railroad 
whose  track  they  use. 

3.  Streets — Control  of  bt  Cities.    It  has  always  been  the  policy 

of  the  state  of  Illinois  that  the  municipalities  should  have  the 
control  of  the  streets  within  their  limits.  As  regards  the  title 
of  the  streets,  the  fee  is  vested  In  the  city,  but  it  owns  and  con- 
trols the  streets  as  trustee  only. 

4.  Ordinances  Granting  Rights  in  Streets — ^Ritle  op  Construc- 

tion. The  same  rule  of  construction  that  would  be  applied  to 
an  act  of  the  general  assembly  of  the  state  granting  the  rigiit 
of  a  railroad  to  occupy  public  highways  should  be  applied  to  an 
ordinance  of  the  city  of  Chicago  granting  rights  and  privileges 
in  regard  to  the  occupation  of  the  street  by  a  railroad  company. 

5.  Ordinances  Granting  Use  of  Streets — Force  and  Effect  of. 

An  ordinance  granting  rights  and  privileges  in  regard  to  the 
occupation  of  the  streets  by  a  railroad  company  has  all  the 
force  and  effect  of  a  statute  law  as  to  the  right  of  the  railroad 
company  to  use  the  street  and  as  to  the  manner  in  which  it 
shall  occupy  the  same. 

6.  Ordinance — Legislative  Intent — ^Ascertainment  of.    The  leg- 

islative intent  is  to  be  ascertained,  in  the  first  place,  from  the 
terms  of  the  ordinance,  and  in  the  second  place,  by  the  applica- 
tion of  such  terms  to  the  subject  matter. 

7.  Ordinances — Ambiguity — Practical  Construction  by  Execu- 

tive Officers.  Where  there  is  an  ambiguity  in  a  law  or  ordi- 
nance, practical  construction  given  the  same  by  executive  ofB- 
cers  charged  with  its  execution  should  be  considered,  and  when 
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the  acta  are  repeated,  and  tor  a  considerable  length  of  time, 
they  may  have  great  and  even  controlling  weight,  and  under 
certain  circumataneeB,  may  be  concluslTB  by  way  of  equitable 

estoppel. 

8.  GRDINAKCE8— Practical  CoNSTBUcrnoN  of  bt  EIxbcutivb  Offi- 

CEBa  Must  bb  of  Same  Ordibancb.  The  practical  construction 
of  executive  officers  must  rise  from  acts  done  under  the  law  or 
ordinance  to  be  construed,  and  not  under  other  ordinances  or 

laws. 

9.  ORmNAifCES— Whew  City  Bottkd  by  Practical  Construction  of. 

There  could  be  no  practical  construction  and  no  acquiescence 
which  would  bind  the  city  without  knowledge,  eltiier  actual  or 
presumed,  of  the  city  /council  of  such  acts  at  practical  construc- 
tion of  ordinances  by  executive  officers  of  the  city. 

10.  Judicial  Construction — ^Analogies.  Analogies  are  dangerous  in 

judicial  construction. 

11.  Elevated  Railroad;    Extent  of  Right  of  Wat  in  Publict 

dTREET.  An  elevated  railroad's  right  of  way  in  the  street  is 
confined  to  so  much  of  the  street  as  is  actually  occupied  by  It, 
and  to  extend  its  structuie  in  a  public  street  Is  an  extension  of: 
its  right  of  way. 

12.  Pbivileoes     and    Fbanchisss — CoHBTBUcnoN     OF    Gbants     of.. 

Grants  of  special  rights  and  privileges  in  a  public  street  should 
be  strictly  construed  in  favor  of  the  public  and  against  the 
grantee  of  the  privilege. 

13.  Streets — ^Encroachments  On — Right  of  Public  to  Light  and 

Ant.  The  public  have  the  right  to  insist  that  light  and  air  shall 
penetrate  every  part  of  a  street,  not  only  to  the  surface  but 
above  the  surface,  and  every  encroachment  upon  such  street, 
whether  upon  the  surface  or  above  the  surface  or  below  the 
surface,  between  such  lot  lines,  is  against  the  common  right  to 
the  public,  that  the  same  shall  be  kept  free  and  unobstructed. 

14.  Elevated  Railroads — Use  of  Streets  Exclusfve.  The  use  and 

occupation  of  the  street  by  an  elevated  railroad  is  not  in  com- 
mon with  the  public,  but  is  exclusive.  The  part  of  the  street 
above  the  surface  which  it  occupies  is  in  its  exclusive  use  and 
that  part  of  the  street  which  is  necessary  to  support  the  struc> 
ture  is  also  in  its  exclusive  occupation  and  for  the  benefit  of 
the  elevated  road. 

15.  Elevated  Railroads — Ordinance  Granting  Powers  to.  Con- 

strued More  Strictly  Than  Ordinance  Granting  Power  to 
SuRFACB  Railroad.  The  construction  of  an  ordinance  as  to 
powers  granted  an  elevated  railroad  must  be  construed  not 
only  more  strictly  than  one  granting  powers  to  a  surface  street 
railroad,  but  It  must  be  held  that  different  principles  apply  in 
making  such  construction. 
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16.  Public  Use.    By  the  "pitftZtc"  or  "public  use"  Is  meant  the  people 

of  the  whole  state. 

17.  Streets — Crrr  Holds  Title  as  Tbustee.    The  city  holds  the  fee 

and  the  control  of  the  streets  as  a  trustee  for  the  public,  and  in 
Its  control  of  the  streets  Its  ownership  Is  subordinate  to  its  du- 
ties as  a  trustee.  It  is  not  a  trustee  for  the  inhabitants  of  the 
city,  but  a  trustee  holding  and  controlling  the  streets  for  the 
public  use. 

18.  Cities — Power  to  Sell  Franchises  in  Public  Streets.     The 

court  Is  Inclined  to  the  opinion  that  the  city  is  without  power 
(even  by  the  joint  action  of  the  mayor  and  aldermen)  to  sell  or 
barter  away  any  franchise  in  the  pubic  streets  for  a  compensa- 
tion to  be  paid  into  the  city  treasury.  The  city  as  a  public  trus- 
tee of  the  streets  Is  subject  to  the  rule  applying  to  all  trustees, 
whether  Individuals  or  corporations,  and  that  is  that  a  trustee 
cannot  control  trust  property  for  his  or  its  own  benefit.  The 
city  has  power  to  exact  a  reasonable  license  fee  for  compensa- 
tion for  the  extra  cost  it  may  be  put  to  and  the  supervision  and 
the  use  of  Its  police  made  necessary  by  such  use  of  its  streets, 
but  it  cannot  speculate  or  mak%money  for  its  treasury,  or  its 
taxpayers,  out  of  its  exercise  of  the  power  to  control  the  public 
streets  as  a  trustee  for  the  public 

19.  Cities — Estoppel — ^Ultra  Vires  Contracts.     No  estoppel  can 

be  placed  upon  the  city  for  its  action  under  an  ultra  vires  con- 
tract. 

20.  ComplalQant,  claiming  to  have  succeeded  to  all  the  rights  of  the 

different  elevated  railroad  companies  whose  lines  jointly  made 
up  the  so-called  "Union  Loop"  in  the  city  of  Chicago,  on  the 
27th  day  of  May,  1903,  obtained  a  permit  from  the  commissioner 
of  public  works  fof  the  extension  of  the  platforms  of  the  ele- 
vated structure  at  the  different  stations  on  three  sides  of  the 
Union  Loop  built  upon  certain  streets,  in  accordance  with  a  plan 
showing  such  platform  extensions.  After  a  considerable  amount 
had  been  spent  in  extending  the  platforms  and  before  the  com- 
pletion of  the  work  the  commissioner  of  public  works  revoked 
the  permit  and  ordered  the  work  to  cease.  The  complainant 
thereupon  filed  a  bill  for  an  injunction  praying  that  the  order 
of  the  commissioner  revoking  the  permit  and  ordering  the  work 
on  the  platforms  to  cease  be  declared  void  and  of  no  effect  and 
that  the  city  of  Chicago  and  the  commissioner  of  public  works  be 
perpetually  enjoined  from  Interfering  with  complainant  in  the 
work  of  extending  and  altering  the  platforms  of  its  staUons. 
Complainant  claimed  that  it  had  the  right  to  extend  the  plat- 
forms of  its  various  stations  located  on  certain  streete,  under  cer- 
tain ordinances  of  the  city  of  Chicago  giving  it  the  power  to 
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construct  and  maintain  over  and  Upon  certain  streets  "all  neces- 
sary or  proper  stations,  platforms  and  depot  stations/'  etc.,  and 
also  providing  that  "the  permission  and  authority  to  locate,  con- 
struct and  maintain  all  such  requisite  platforms,  being  herein 
expressly  granted  said  company  whenever  and  wherever  such 
methods  of  reaching  said  stations  may  he  found  necessary." 
Held: 

(1)  That  the  power  to  construct  platforms  did  not  confer  the 
power  to  extend  platforms. 

(2)  That  the  ordinance  as  to  powers  conferred  on  elevated 
railroad  companies  must  be  most  strongly  construed  against 
the  donee  and  in  favor  of  the  public,  and  not  extended  by  im- 
plication. 

(3)  That  it  was  not  the  intention  of  the  city  council  to  grant 
to  the  elevated  roads  by  the  ordinances  the  right  to  make  ex- 
tension of  their  platforms. 

(4)  That  the  power  to  construct  and  maintain  requisite  plat- 
forms Is  clearly  limited  by  the  concluding  words  of  that  clause 
to  such  platforms  as  are  requisite  whenever  and  wherever  such 
methods  of  reaching  said  stations  may  be  found  necessary. 

(5)  That  a  power  to  construct  and  maintain  platforms  lim- 
ited to  those  which  are  necessary  to  reach  stations,  cannot  be 
held  to  authorize  the  extension  of  platforms  already  constructed 
which  extensions  of  platforms  are  not  necessary  to  reach  the 
station;  and  that 

(6)  The  elevated  railroads  in  question  have  no  right  under 
the  respective  ordinances  granted  them,  to  extend  the  platforms 
upon  their  respective  lines  without  some  further  grant  by  the 
city  council,  and  that  the  permit  was  issued  by  the  commis- 
sioner of  public  works  without  authority  of  law  and  was  prop- 
erly revoked. 

» 

Bill  for  injunction  and  cross-bill.  Circuit  court  of  Cook 
county  Gen.  No.  244,799.  Heard  upon  motion  for  a  tempo- 
rary injunction  upon  the  bill  and  affidavits  in  support  thereof, 
and  the  separate  answers  of  the  City  of  Chicago  and  commis- 
sioner of  public  works  of  the  city  of  Chicago.  Heard  before 
Judge  Murray  F.  Tuley. 

The  facts  are  stated  in  the  opinion. 

Clarence  A.  Knight  and  John  J.  HerricJc,  for  complainant 

Edgar  B.  Tolman,  corporation  counsel,  and  John  W.  Beck- 
ivith,  assistant  corporation  counsel,  for  defendants. 

Clarence  N.  Goodwin,  for  certain  property  owners. 
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TULBY,  J. : 

This  bill  is  brongbt  to  determine  the  right  under  three  cer- 
tain ordinances  of  the  city  of  Chicago,  to  extend  platforms  in 
eonnectioa  with  the  elevated  roads  erected  under  said  ordi- 
zumcw,  and  to  restrain  the  city  of  Chicago  fnmi  interfering 
with  their  so  doing,  under  a  permit  granted  by  the  ecfflmiis- 
sioner  of  public  works. 

The  ordinances,  upon  which  the  right  to  extend  such  plat- 
forms is  claimed,  are : 

First.  That  of  the«  Northwestern  Elevated  Railroad  Com- 
pany,  the  complainant  in  this  case.  January  8,  1894^  an  ordi- 
nance was  passed  by  the  city  cotmcil,  granting  to  said  railroad 
company  the  right  to  erect  an  elevated  railroad  in  the  north 
division  of  the  city  upon  property  acquired,  or  to  be  acquired, 
and  to  cross  all  intersecting  streets ;  the  main  line  of  the  road 
commencing  at  Monroe  street,  in  the  south  division  of  the  city, 
or  at  a  street  or  point  north  of  Monroe  street,  bet^^een  Wa- 
bash avenue  on  the  east  and  Market  street  on  the  west,  thence 
crossing  the  Chicago  river  and  extending  in  a  north  or  north- 
westerly direction  to  the  city  limits.  On  the  24th  of  June, 
1895,  an  amendment  to  said  ordinance  was  procured  from  the 
city  council  whereby  said  railroad  company's  route  was  some- 
what changed  in  th^  north  division  of  the  city,  and  it  was 
permitted  at  the  intersection  of  Michigan  street  and  Wells 
street  to  proceed  southerly  in  and  along  Wells  street  and  over 
and  across  the  Chicago  river  and  across  the  Wells  street 
bridge  and  thence  continuing  southerly  in  and  along  Fifth 
avenue  to  the  north  line  of  Harrison  street  in  said  city.  But 
it  was  made  a  condition  that  the  elevated  railroad  constructed 
in  said  Fifth  avenue  should  be  subject  to  the  joint  use  of  the 
said  Northwestern  Elevated  Railroad  Company,  the  Lake 
Street  Elevated  Railroad  Company,  the  Metropolitan  West 
Side  Elevated  Railroad  Company,  the  Chicago  and  South  Side 
Rapid  Transit  Company  and  the  Union  Elevated  RaiLroad 
Company  under  all  contracts  then  existing,  or  which  might 
thereafter  be  entered  into  between  said  companies,  or  any 
of  them,  and  upon  the  further  condition  that  said  Northwest- 
em  Elevated  Railroad  Company  should,  as  to  that  portion  of 


NOBTHWBSTEEN  El.  Ry.  Co.  VS.  CHICAGO.  485 

«aid  elevalied  railroad  in  said  Fifth  avenue  between  Lake 
street  and  the  southern  terminus  of  the  railroad  in  Fifth 
avenue,  enter  into  a  contract  with  the  Union  Elevated  Rail< 
road  Company  to  lease  it  the  said  elevated  structure  to  be 
built  in  said  Fifth  avenue,  and  that  the  said  Union  Elevated 
Railroad  Company  should  construct  and  maintain  the  same. 

The  Lake  Street  Elevated  Railroad  Company  had  been  or- 
ganized with  the  view  of  constructing  an  elevated  railroad 
upon  said  Lake  street  mainly  in  the  west  division  of  the  city 
of  Chicago,  with  an  eastern  terminus  at  Market  street  in  the 
south  division. 

The  Metropolitan  West  Side  Elevated  Railroad  Company 
had  been  organized  for  the  construction  of  an  elevated  rail- 
road in  the  west  division  of  the  city  of  Chicago  with  a  termi- 
nus in  the  south  division  at  a  point  on  Franklin  street  be- 
tween Jackson  and  Van  Buren. 

The  Chicago  and  South  Side  Rapid  Transit  Company  had 
been  organized  for  the  construction  of  an  elevated  railroad 
in  the  south  division  of  the  city  with  the  northern  terminus 
at  Congress  street. 

Before  the  passage  of  said  amendment  to  the  ordinance  of 
the  Northwestern  Elevated  Company,  the  city  council  had 
passed  an  ordinance  by  which  the  Lake  Street  Elevated  Rail- 
road Company  was  authorized  to  build  its  elevated  structure 
from  said  Market  street  to  Lake  street  and  thence  eastward 
upon  Lake  street  to  the  east  line  of  Wabash  avenue  in  said 
city. 

The  Union  Elevated  Railroad  Company  (referred  to  in  the 
amendment  to  complainant's  ordinance),  on  the  14th  of  Oc- 
tober, 1895,  obtained  authority  of  the  city  of  Chicago  by  ordi- 
nance to  construct  and  maintain  an  elev^rted  railroad  in  Wa- 
bash avenue,  from  the  north  line  of  Lake  street  southerly, 
in  and  along  Wabash  avenue  to  the  south  line  of  Harrison 
street,  with  the  right  to  make  connection  at  Lake  street  with 
the  Lake  Street  Elevated,  and  with  the  Chicago  and  South 
Side  Rapid  Transit  Company's  railroad  at  any  point  north 
of  the  south  line  of  Harrison  street  between  Wabash  avenue 
and  Fifth  avenue.    This  ordinance  contained  substantially 
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similar  provisions  as  to  the  use — of  the  tracks  authorized  to 
be  laid — ^by  the  elevated  railroad  companies  mentioned  in  the 
amendment  to  complainant's  ordinance. 

In  June  of  the  next  ye^r,  being  1896,  the  last  of  the  four 
ordinances  running  to  elevated  railroad  companies  (a  part 
of  each  of  which  formed  what  is  now  known  as  the  Union 
Loop)  was  passed.  It  was  an  ordinance  running  to  the  Union 
Consolidated  Railroad  Company,  authorizing  it  to  construct 
its  elevated  railroad  in  Van  Buren  street  at  its  intersection 
with  Wabash  avenue,  connecting  with  the  tracks  of  the  Union 
Elevated  Railroad  Company  in  Wabash  avenue,  then  running 
westerly  along  Van  Buren  street  across  the  bridge  over  the 
south  branch  of  the  Chicago  river,  to  the  tracks  of  the  Met- 
ropolitan West  Side  Railroad  Company  in  Van  Buren  street, 
at  a  point  about  two  hundred  feet  east  of  Halsted  street,  and 
to  make  certain  connections' with  said  Metropolitan  Railroad 
Company,  and  to  connect  the  track  authorized  to  be  con- 
structed in  Van  Buren  street  with  the  tracks  of  the  Union 
Elevated  Railroad  Company  in  Fifth  avenue  (being  the  same 
which  complainant  was  required  by  the  amendment  to  its  ordi- 
nance to  lease  to  said  Union  Elevated  Railroad  Company), 
for  the  operation  of  the  loop  system. 

This  ordinance  provided  that  the  part  of  the  elevated  rail- 
road structure  authorized  by  the  ordinance,  between  Wabash 
avenue  and  Fifth  avenue,  should  be  subject  to  the  joint  use 
of  the  Northwestern  Elevated  Railroad  Company,  the  Lake 
Street  Elevated  Railroad  Company,  the  Metropolitan  West 
Side  Elevated  Railroad  Company^  and  the  Chicago  and  South 
Side  Rapid  Transit  Company,  and  the  Union  Elevated  Rail- 
road Company,  upon  such  terms  and  conditions  as  had  been 
agreed  upon  in  all  ct)ntracts  now  existing  between  such  corpo- 
rations mentioned  or  such  contracts  as  might  be  entered  into 
between  the  said  companies  or  any  of  them,  for  the  use  and 
operation  of  the  said  railroad  authorized  by  that  ordinance. 
The  ordinance  does  not  define  the  route  of  the  so-called  union 
loop  system.  Said  ordinance  also  provided  that  the  permis- 
sion and  authority,  rights  and  privileges  in  said  ordinance 
conferred  upon  said  last  mentioned  roads  should  be  extended 
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to  and  conferred  upon  the  respective  successors  and  assigns 
of  each  and  every  of  said  railroad  companies,  — ^**and  in  fur- 
therance of  the  object  and  purpose  to  have  constructed  the 
loop  line  contemplated  by  the  several  ordinances  hereto- 
fore passed,  granting  to  the  said  last  named  corporations, 
either  severally  or  jointly,  permission  and  authority  to  con- 
struct and  operate  elevated  railroads  in  the  city  of  Chicago, 
every  and  all  acts  or  deeds  of  transfer  of  rights,  privileges 
or  franchises,  and  all  contracts,  mortgages,  deeds  of  trust,, 
leases,  stipulations,  licenses  and  undertakings  made,  entered 
into  or  given  between  the  said  corporations,  or  between  any 
two  or  more  of  them,  or  between  any  one  or  more  of  them, 
and  any  other  person  or  corporation  respecting  or  concerning 
their  several  railways  or  the  construction  thereof,  or  the  use 
and  occupation  of  the  same,  are,  and  every  such  act,  deed, 
contract,  mortgage,  lease,  stipulation,  license  or  undertaking 
is  hereby  approved,  ratified  and  confirmed,  and  the  same  shall 
be  deemed  and  held  as  valid  and  effectual  to  all  intents  and 
purposes  as  if  made  a  part  and  the  same  are  hereby  made  a 
part  of  the  said  several  ordinances,"  but  such  act,  deed,  con- 
tract, mortgage,  lease,  stipulation,  license  or  undertaking  no- 
where appears  in  the  evidence  or  in  the  council  proceedings 
offered  in  evidence. 

The  complainant  in  this  case  claiming  to  have  succeeded  to 
all  of  the  rights  of  the  respective  railroad  companies,  part 
of  whose  lines  constitutes  the  said  union  loop,  on  the  27th  day 
of  May,  1903,  obtained  a  permit  from  the  commissioner  of 
public  works  for  the  extension  of  the  platforms  of  the  ele- 
vated structure  built  upon  said  Fifth  avenue  from  Lake  to 
Van  Buren,  and  that  built  upon  Van  Buren  from  Fifth 
avenue  to  Wabash,  and  that  built  upon  "Wabash  from  Van 
Buren  to  Lake  street,  in  accordance  with  the  plan  or  plat 
showing  such  platform  extensions. 

The  commissioner  applied  for  and  obtained  from  the  law 
department  of  the  city  of  Chicago  an  opinion  that  *'If  the 
proposed  extensions  on  these  three  streets,  or  either  of  them, 
would  unnecessarily  impair  the  usefulness  of  the  street. '*  it 
would  have  no  authority  to  grant  the  desired  permit.    There- 
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upon  on  the  27th  day  of  May,  1903,  a  permit  was  issued  to 
the  complainant.  The  complainant  immediately  entered  inta 
contracts  with  several  parties  for  the  constraction  of  sudi  ex- 
tensions  of  platforms  and  ccnnmenced  woiic  upon  tiie  same. 

There  was  a  change  in  the  head  of  the  law  department  of 
the  city,  and  the  question  as  to  Ihe  right  of  the  complainsjit 
to  have  such  permit  being  brought  before  him,  he  promptly 
decided  that  the  complainant  had  no  right  *^  such  i)ermit; 
thereupon  the  commissioner  of  public  works,  under  the  advice 
of  the  new  corporation  counsel,  rescinded  the  permit  which  he 
had  already  granted.  The  work  was  stopped  and  this  bill 
was  filed. 

The  bill  sets  out  the  three  ordinances  hereinbefore  referred 
to;  the  building  of  the  elevated  structure  as  authorized  by 
said  ordinances,  respectively;  which  structures,  together  with 
that  built  upon  said  Lake  street,  from  Fifth  avenue  to  Wa- 
bash avenue,  constituted  what  was  called  the  '* Union  Loop," 
that  the  operation  and  control  of  so  much  of  said  elevated 
structure  as  constituted  such  union  loop,  had  been  transferred 
to  the  complainant,  the  Northwestern  Elevated  Railroad  Com- 
pany; alleges  that  by  reason  of  the  increase  of  travel  upon 
said  railroads  and  said  loop,  the  necessity  arose  for  the  ex- 
tension of  said  platforms  in  order  to  accommodate  such  in- 
creased travel;  alleges  the  application  for  said  permit  as  here- 
in stated;  its  issuance  and  the  subsequent  revocation  thereof 
as  before  stated;  alleges  the  expenditure  of  a  large  amount 
of  money  in  the  construction  of  said  extension  platforms  and 
the  making  of  contracts  for  the  same,  amounting  in  the  whde 
to  some  $70,000  or  $75,000,  and  prays  for  a  decree  finding 
and  determining  that  complainant  had  the  right,  under  the 
ordinances  as  set  forth  in  said  bill  and  under  the  permit 
issued  by  the  commissioner  of  public  works,  to  alter  and  ex- 
tend the  platforms  of  its  various  railroad  staitions,  located  on 
Wabash  avenue,  Van  Buren  street  and  Fifth  %vaiue,  in  ac- 
cordance with  plans  theretofore  submitted  and  approved  by 
the  commissioner  of  public  works,  as  set  forth  in  the  bill ;  that 
the  order  issued  by  the  commissioner  of  public  worics  on  the 
2nd  day  of  October,  revoking  the  permit  issued  by  him  for 
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doing  such  woric  and  ordering  said  work  to  cease,  should  be 
utterly  void  and  of  no  effect,  and  that  the  defendants  may  be 
perpetually  enjoined  from  interfering  with  complainant  in 
the  work  of  extending  and  altering  the  platforms  of  its  sta- 
tions and  for  a  prdiiminary  injunction.  The  commissioner  of 
public  works  and  the  city  of  Chicago  are  made  parties  de- 
fendants. 

The  commissioner  of  public  works  answered  the  bill,  ad- 
mitting in  substance,  the  passage  of  the  ordinances  to  the  sev- 
eral railroads  as  set  forth  in  complainant's  bill,  putting  the 
^mplainant  upon  proof  as  to  many  of  the  allegations,  but  as 
to  the  permit,  admitting  the  issuance  of  the  same  upon  the 
opinion  of  the  then  corporation  counsel,  and  alleging  that  he 
understood  that  the  opinion  was  that  the  complainant  had  a 
right  to  the  permit  if  the  work  should  be  so  constructed  and 
maintained  as  not  to  unnecessarily  impair  the  usefulness  of 
the  streets,  avenues  or  alleys,  or  any  portion  thereof;  which 
he,  the  said  commissioner,  understood  referred  only  to  the 
physical  obstructions  to  the  surface  of  said  street  and  not 
the  {facing  of  any  obstruction  above  the  surface  of  such 
street,  and  that,  under  such  misapprehension,  he  issued  the 
permit.  But  that  afterwards,  upon  an  examination  of  the 
work  as  it  was  progressing  under  said  permits,  he,  the  com- 
missioner, decided  that  the  said  lengthening  of  the  platforms 
was  unnecessarily  impairing  the  usefulness  of  said  streets, 
and  that  on  about  the  13th  of  October,  1903,  he  revoked  all 
permits  given  for  the  extension  of  said  platforms,  setting 
forth  the  opinion  given  him  by  the  new  corporation  counsel. 

The  city  at  first  demurred  to  the  bill  of  complaint,  and 
then  filed  an  answer,  which  answer  challenges  the  validity  of 
all  three  of  the  ordinances  for  which  the  permit  issued  for  the 
extension  of  platforms  upon  their  lines  respectively ;  the  prin- 
cipal ground  being  that  the  city  council  did  not  have  juris- 
diction or  power  to  pass  either  of  said  ordinances,  for  the 
reason  that  it  did  not  have  before  it  the  petition  of  the  owners 
of  a  majority  of  the  frontage  of  the  street  upon  which  said 
ordinances  authorized  the  erection  of  an  elevated  railroad, 
jsaid  petition  being  a  necessary  prerequisite  to  the  jurisdiction 
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of  the  council  to  confer  the  privileges  and  rights  enumerated 
in  said  ordinances  respectively.  Also  challenged  the  right  of 
either  of  said  railroads  to  erect  stations  in  the  public  streets, 
to  use  them  for  commercial  purposes,  and  iiso  attacked  the 
validity  of  said  ordinances  on  the  ground  that  the  railroads 
authorized  by  them  had  not  been  built  between  the  termini 
mentioned  in  them  respectively,  and  upon  other  grounds  un- 
necessary to  mention  at  this  time. 

By  agreement  in  open  court,  when  the  motion  in  this  case 
for  temporary  injunction  came  on  to  be  heard,  a  date  was 
fixed  for  the  hearing  of  it,  and  also  a  date  for  the  filing  of 
pleadings  and  affidavits  in  support  of  the  motion. 

In  support  of  the  complainant's  bill,  several  affidavits  were 
filed,  showing  that  the  travel  upon  this  so-called  loop  had  been 
increased  from  the  commencement  of  its  operation  in  1897  or 
1898  from  150,000  passengers  daily  to  over  300,000 ;  that  at 
certain  hours  in  the  morning  and  afternoon,  called  *'rush 
hours,"  there  was  much  congestion  at  the  depots  and  upon  the 
platforms  from  which  passengers  arrived  and  departed,  where- 
by parties  traveling  upon  such  elevated  railroads  were  subject 
to  very  considerable  inconvenience  and  delay.  Also  there  was 
presented  a  report  of  a  celebrated  railway  expert,  one  Arnold, 
made  to  the  city  council  upon  his  employment  by  the  council, 
but  which  report  was  never  acted  upon  by  said  council  except 
to  spread  the  same  upon  the  record,  in  which  report  it  was 
stated,  in  substance,  that  the  capacity  of  the  present  double 
track  loop  is  limited  to  the  maximum  number  of  trains  which 
it  is  possible  to  pass  in  all  directions  through  the  junction 
points,  and  that  the  capacity  of  the  junctions  cannot  be  in- 
creased ;  that  under  existing  conditions,  however,  it  is  the  sta- 
tion platforms  of  the  loop  and  not  the  junctions  iwhich  limit 
the  number  of  trains  that  can  be  operated  over  its  tracks ;  that 
these  platforms  are  much  too  short  to  admit  trains  being  oper- 
ated at  intervals  and  speeds  which  will  exceed  the  capacity 
of  the  junctions,  and  should  be  lengthened  sufficiently  to  per- 
mit two  trains  of  five  cars  each  to  simultaneously  occupy  the 
platform.  That  at  the  present  time  during  the  hours  of  max- 
imum traffic  the  average  time  consumed  by  a  train  in  making 
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a  complete  circuit  of  the  loop  is  twenty  minutes,  but  if  two 
trains  of  five  or  six  cars  each  could  simultaneously  occupy  a 
platform,  the  time  would  be  reduced  to  fifteen  minutes.  That 
there  are  eleven  stations  on  the  loop  at  which  all  trains  stop, 
and  under  the  present  conditions  each  train  must  be  retarded 
and  accelerated  twenty-two  times  instead  of  eleven  times,  as 
would  be  the  case  if  the  train  could -approach  the  station  plat- 
form without  having  to  wait  for  the  preceding  train  to  move 
out  of  its  way.  That  the  extension  of  these  platforms  suffi- 
ciently to  provide  for  the  accommodation  of  two  full  trains  at 
the  same  instant  is  the  only  method  by  which  the  present  ca- 
pacity of  the  two-track  loop  structure  can  be  increased.  The 
report  of  Arnold  was  supported  by  affidavits  of  officials  con- 
nected with  the  operation  of  the  elevated  roads  using  the 
union  loop. 

It  should  be  stated  that  the  report  of  Arnold  also  states  that : 
"Should  the  time  ever  come  when  all  the  elevated  railroads 
are  consolidated  under  one  control  and  passengers  are  trans- 
ported within  the  district  served  by  all  of  the  compaiiies  for 
one  fare,  the  problem  of  increasing  the  loop  capacity  would 
cease  to  be  a  problem,  as  the  tracks  now  forming  the  loop,  by 
slightly  changing  the  present  junction  points,  would  become  a 
simple  section  in  the  through  lines  that  would  be  operated 
between  the  north,  south  and  west  divisions." 

The  motion  for  a  temporary  injunction  was  ably  argued  at 
great  length  by  the  respective  counsel,  and  many  authorities 
were  cited. 

In  considering  the  question  as  to  the  right  of  the  complain- 
ant to  have  the  permit  issued  by  the  commissioner  of  public 
works  for  the  extension  of  the  platforms  in  question,  it  must 
be  borne  in  mind  that  the  operation  of  elevated  railroads  upon' 
the  said  loop  is  by  authority  of  the  four  ordinances : 

1.  The  Lake  Street  Elevated,  authorizing  it  to  extend  its 
elevated  structure  from  Market  to  Wabash  avenue,  making  one 
side  of  the  loop,  and  amendment  thereto. 

2.  The  ordinance  of  the  Northwestern  Elevated  Company, 
authorizing  the  erection  of  a  structure  on  Fifth  avenue,  mak- 
ing another  side  of  the  loop. 
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3.  That  to  the  Union  Elevated  Company,  vAndi  ouikes  the 
Wabash  avenue  side  of  the  loop ;  and 

4.  That  to  the  Union  Consolidated  Elevated  Company, 
whkih  makes  the  Van  Buren  street  side  <^  the  loop. 

There  is  no  loop  ordinance  for  a  oontimtons  railroad  aroimd 
this  loop,  but  the  authority  is  derived  from  the  ordinances  au- 
thorizing the  erection  of  said  railroads  upon  the  four  sides,  as 
before  mentioned. 

If  the  complainant  has  any  right  to  a  permit  for  the  erection 
of  the  platforms  in  question,  it  must  be  found  in  eex^  of  the 
said  four  ordinances  as  to  the  platforms  to  be  erected  upon 
the  line  authorized  by  said  ordinances  respectively. 

I  did  not  overlook  the  rather  vague  reference,  in  the  Union 
Consolidated  Elevated  ordinance  for  Van  Buren  street,  to  the 
loop  system  and  its  operation.  That  would  confer  no  i)Ower  as 
to  the  other  elevated  structures  authorized,  which  constitute 
with  it  the  remaining  portions  of  the  loop ;  admitting  that  the 
complainant  has  succeeded  to  all  the  rights  of  the  grantees  in 
the  ordinances,  parts  of  the  lines  authorized  by  which,  eoniti- 
tute  such  loop,  it  does  not  acquire  any  additional  rights  by  so 
doing.  As  purchaser  or  assignee  or  by  contract  obtaining  the 
control  of  all  elevated  structures  constituting  said  loop,  the 
ccHuplainant's  right  to  have  an  extension  of  platforms  most 
be  found  in  the  said  four  ordinances,  respectively,  a  part  of 
the  lines  of  which  as  before  stated,  constitute  said  union  loop. 

It  is  not  contended  that  the  act  of  the  commissioner  of  pub- 
lic works  in  issuing  the  original  permit,  gave  the  complainant 
any  right  to  have  such  extension  of  said  platforms  if  the  com- 
plainant had  not  the  right  under  the  ordinances  referred  to. 

The  right  to  exist  as  an  elevated  railroad  company  was  de- 
rived by  the  complainant  and  the  other  grantees  in  said  ordi- 
nances from  the  state,  but  the  right  to  occupy  any  of  said 
streets  by  elevated  railroad  structures  and  the  extent  of  its 
occupation,  the  grantee  in  such  ordinances  derives  exdusively 
from  the  city  by  virtue  of  the  ordinance  to  such  grantee,  re- 
spectively. 

The  provision  in  the  respective  ordinances  in  question  that 
the  tracks  authorized  to  be  laid  by  the  ordinances  should  be 
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subject  to  the  joint  use  of  other  named  elevated  railroads^ 
gives  to  such  elevated  railroads  no  power  as  to  the  extension  of 
platfcMins  which  is  not  conferred  upon  the  railroad  whose 
track  they  use. 

It  has  always  been  the  policy  of  the  state  of  Illinois  that 
the  municipalities  should  have  the  control  of  the  streets  within 
their  limits.    Snell  v,  Chicago,  133  111.  413. 

This  control  over  the  streets  by  municipalities  is  guaran* 
teed  by  the  state  constitution,  section  4,  article  II,  which  pro- 
hibits the  general  assembly  from  passing  any  law  granting  the 
right  to  construct  and  operate  a  street  railroad  within  any 
city,  without  the  consent  of  the  local  authorities  having  the 
control  of  the  streets,  or  highways,  proposed  to  be  occupied 
by  such  street  railroad,  and  limits  the  power  of  .control  of  the 
streets  (See  Hurd's  Statutes,  page  429),  by  requiring  a  pe- 
tition to  the  city  council  of  the  owners  of  the  land  represent- 
ing  more  than  one-half  of  the  street  frontage  as  a  condition 
precedent  to  the  granting  the  use  of  the  street,  for  an  elevated 
raUroad  in  the  street,  or  of  so  much  thereof  as  is  sought  to  be 
used  for  railroad  purposes,  thereby  also  recognizing  that  abut- 
ting property  owners  have  a  special  interest  in  the  use  of  the 
street  over  and  above  .that  of  the  public  at  large. 

This  control  of  the  city  over  the  streets  must  be  within  the 
limits  of  its  charter  power.  The  title  of  the  streets,  the  fee, 
is  vested  in  the  city,  but  the  city  does  not  own  the  streets  a& 
an  individual  owns  his  lot,  or  a  piece  of  real  estate,  but  the 
city  owns  and  holds  and  controls  the  streets  as  trustee  only. 
**The  fee  is  vested  in  the  city  for  the  use  of  the  public,  and 
their  free  and  luatrammeled  use  belongs  to  the  public.  Snell 
V.  Chicago,  ante.  And  the  fact  that  the  city  owns  and  con- 
trols the  streets  only  as  trustee  with  limited  x)owers  as  such 
trustee,  should  be  kept  steadily  in  mind  in  the  consideration, 
of  the  questions  involved  upon  this  motion.  The  ordinances 
referred  to,  therefore,  are.  the  only  authority  which  these  ele- 
vated railroad  companies  have  to  use  the  streets  of  the  city 
for  their  corporate  purposes. 

The  complainant's  rights  to  the  extension  6f  these  plat- 
forms depends  upon  the  authority  conferred  by  said  respec-^ 
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tive  ordinances,  and  the  construction  to  be  placed  upon  such 
ordinances.  The  authority  in  regard  to  the  construction  of 
platforms  is  substantially  the  same  in  each  one  of  the  three 
ordinances  in  question,  the  Northwestern  Elevated,  the  Union 
Elevated  and  the  Union  Consolidated  Elevated  Railway  Com- 
pany. 

It  is  only  necessary  to  refer  to  a  part  of  sections  5  and  7 
of  the  original  ordinances  to  the  Northwestern  Elevated  Rail- 
road Company,  which  sections  become  applicable  to  the  ele- 
vated railroad  and  structure  erected  in  Fifth  avenue  under 
the  amendment  to  said  ordinances,  passed  June  24, 1895,  Sec- 
tion 5,  after  providing  that  the  tracks  shall  be  used  for  pas- 
senger trains  only  and  for  accommodating  and  handling  pas- 
senger traffic  and  the  mails  exclusively,  provides:  "To  which 
^nd  the  said  company  shall  cause  its  trains  to  be  regularly 
and  systematically  moved  at  such  intervals  as  shall  be  neces- 
sary to  accommodate  the  public,  and  the  number  of  all  such 
trains,  and  the  frequency  with  which  they  are  moved,  shall 
be  increased  as  rapidly  as  the  demands  of  the  public  shall  ren- 
der necessary  and  the  increase  of  traffic  warrant." 

A  similar  provision  is  found  in  each  of  the  ordinances.  The 
duty  enjoined  here  would  probably  necessarily  be  implied 
without  any  special  provision  to  that  effect — implied  subject 
to  the  limitation  that  such  duty  should  be  performed  so  far 
as  the  rights  or  franchises  conferred  by  the  ordinance  would 
admit. 

Section  7  of  said  ordinance  is  as  follows:  '*Sec.  7.  The 
said  company  shall  have  permission  and  authority,  and  the 
same  are  hereby  given  and  granted  to  it,  to  construct  and 
maintain  over  the  streets,  avenues  and  alleys,  or  portions 
thereof,  across  which  its  said  elevated  railroad  is  to  be  per- 
mitted to  be  constructed,  as  aforesaid,  all  necessary  or  proper 
stations,  platforms  and  depot  stations,  and  to  connect  the  same 
with  said  streets,  avenues  and  alleys  by  means  of  all  necessary 
stairs,  stairways,  elevators,  landing  places,  and  other  construc- 
tions and  appliances  for  ingress,  egress  and  the  acconunoda- 
tion  of  passengers;  but  such  platforms,  stations,  stairs,  stair- 
ways, elevators,  landing  places,  etc.,  shall  be  so  constructed 
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and  maintained  as  not  to  unnecessarily  impair  the  usefulness 
of  such  streets  avenues  or  alleys,  or  any  portion  thereof. 
Neat  and  commodious  passenger  stations  of  easy  and  conveni- 
ent access  shall  be  provided,  and  all  such  station  buildings 
and  appurtenances,  and  likewise  all  passenger  cars — when  the 
latter  are  in  use — shall  be  comfortably  heated  during  the  win- 
ter months,  or  whenever  necessary  at  any  season,  and  they 
shall  be  properly  lighted  with  gas,  electricity  or  otherwise, 
and  thoroughly  ventilated  at  all  seasons.  The  platforms  of 
all  of  said  passenger  stations  shall  be  free  from  obstructions 
or  projections  of  any  kind;  and  all  of  said  platforms  and 
lines  of  stairs  leading  to  and  from  the  same  shall  be  securely 
protected  by  strong  wrought  iron  or  steel  railings,  not  less  than 
three  and  one-half  feet  high.  The  permission  and  authority 
to  locate,  construct  and  maintain  all  such  requisite  platforms, 
landings  and  lines  of  stairs  leading  to  and  from  the  sidewalks 
of  the  streets,  avenues  and  alleys,  and  the  said  elevated  sta- 
tions, being  herein  expressly  granted  said  company,  whenever 
and  wherever  such  methods  of  reaching  said  stations  may  be 
found  necessary." 

I  shall  assume  that  this  section  confers  upon  the  railroad 
as  full  authority  and  rights  as  to  the  elevated  structure  con- 
structed under  the  amendment  to  its  original  ordinance  as  is 
given  to  the  Union  Elevated  and  Union  Consolidated  Ele- 
vated under  their  respective  ordinance. 

The  case  of  Tudor  v.  The  South  Side  Rapid  Transit  Com- 
pany, 154  111.  129,  holds,  that  ordinances  of  this  nature  (that 
is,  granting  the  right  to  use  the  streets  of  a  city),  passed  by 
the  city  cguncil  of  the  city  of  Chicago  under  and  by  virtue  of 
its  charter  power,  have  all  the  force  and  effect  of  an  act  passed 
by  the  general  assembly  of  the  state.  The  same  rule  of  con- 
struction that  would  be  applied  to  an  act  of  the  general  as- 
sembly of  the  state,  granting  the  right  to  a  railroad  company 
to  occupy  the  streets  of  the  city  of  Chicago  (assuming  that 
the  state  was  not  prohibited  by  the  constitution  from  so  do- 
ing), should  be  applied  to  the  ordinance  of  the  city  of  Chi- 
cago granting  the  rights  and  privileges  in  regard  to  the  occu- 
pation of  tihe  street  by  a  railroad  company.     In  other  words. 
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the  ordinance  has  all  thje  force  and  effect  of  a  statute  law  as 
to  the  right  of  the  railroad  compaiiy  to  nse.  the  aabreet  and  as 
to  the  manner  in  which  it  shall  occupy  liie  same. 

The  object  in  construing  any  statute  or  ordinance  is  to  as- 
certain the  legislative  intent.  If  the  language  of  the  ordi- 
nance appertaining  to  platforms,  in  clear  and  explicit  lan- 
guage confers  the  right  upon  eomplainant  to  have  an  exten- 
sion of  these  platforms,  there  is  no  room  for  construction,  and 
all  the  court  has  to  do  is  to  gire  effect  to  such  express  lan- 
guage. But,  if  the  language  is  not  dear  and  explicit,  then 
it  is  a  question  of  reasonable  intendment  in  view  of  all  tiie 
circumstances  of  the  case.  Lewis,  Eminent  Domain,  sees.  254, 
255. 

This  legislative  intent  is  to  be  ascertained,  in  the  first 
place,  from  the  terms  of  the  ordinance,  and  in  the  second 
place,  by  the  application  of  such  terms  to  the  subject-matter. 

The  section  quoted  gives  authority  to  construct  and  main- 
tain over  and  upon  (in  this  case  in  Fifth  avenue,  from  Lake 
street  to  Harrison) :  "all  necessary  or  proper  stations^  plat- 
forms and  depot  stations,  and  to  connect  the  same  with  said 
streets,  avenues  and  aUeys  by  means  of  all  necessary  stairs, 
stairways,  elevators,  landing  places,"  etc.,  and  the  latter  part 
of  the  section,  so  far  as  quoted,  provides:  ''The  permission 
and  authority  to  locate,  construct  and  maintain  all  such  requi- 
site platforms,  landings  and  lines  of  stairs  leading- to  and  from 
the  sidewalks  of  the  streets,  avenues  and  alleys,  and  the  said 
elevated  stations,  being  herein  expressly  granted  said  com- 
pany, whenever  and  wherever  such  methods  of  reaching  said 
stations  may  be  found  necessarv." 

The  power  given  the  company  to  construct  and  maintain 
requisite  platforms,  is  clearly  limited  by  the  concluding 
words  of  that  clause  to  such  platforms  as  are  requisite  when- 
ever and  wherever  such  methods  of  reaching  said  stations  may 
be  found  necessary — limited  by  confining  the  power  to  erect 
and  maintain  platforms  necessary  to  reach  the  stations. 

It  will  be  kept  in  mind  that  the  ordinances  recognize  Hie 
right  of  the  railroad  company  to  locate  its  stations  upon  its 
own  property,  purchased  or  condemned,  for  its  railroad  uses. 
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but  a  power  to  construct  and  maintain  platforms  limited  to 
those  which  are  necessary  to  reach  the  stations,  cannot,  by 
any  reasonable  construction,  be  held  to  authorize  the  extension 
of  platforms  already  constructed,  which  extensions  of  plat- 
forms are  not  necessary  to  reach  the  stations.  So  far  as  ap- 
pears, platforms  necessary  to  reach  the  stations  were  con- 
structed when  the  road  was  buUt. 

I  am  of  the  opinion  that  the  limitation  as  to  being  neces- 
sary to  reach  the  stations,  destroys  the  force  of  the  contention 
that  it  authorizes  an  extension  of  platforms  already  built. 

But,  the  forepart  of  the  section  7  quoted,  gives  authority 
to  construct  and  maintain  all  necessary  or  proper  stations, 
platforms  and  depot  stations,  and  the  broad  question  is, 
whether  that  clause,  taken  in  connection  with  the  subject- 
matter,  confers  upon  the  railroad  the  right  to  extend  its  plat- 
forms or  to  have  a  permit  for  the  extension  of  its  platforms 
whenever,  by  reason  of  the  increased  traflSc,  such  extensions 
are  found  necessary  or  convenient  for  the  accommodation  of 
such  travel. 

It  must  be  admitted  that  upon  the  face  of  the  section  in 
question,  there  is  no  express  reference  to  or  power  given  to 
extend  platforms,  or  for  the  extension  thereof. 

If  such  power  to  construct  and  maintain  necessary  plat- 
forms had  the  words,  "and  extensions  thereof,"  following  the 
word  "platforms,"  or,  if  it  had  read,  "to  construct  and  main- 
tain from  time  to  time  such  platforms  as  might  be  necessary," 
or,  if  it  had  read,  "to  construct  and  maintain  such  platforms 
as  may  from  time  to  time  become  necessary,  or  be  necessary," 
the  ordinance  would  have  conferred  the  power  in  clear  and 
explicit  terms,  and  the  omission  of  any  reference  to  the  ex- 
tension of  platforms  or  to  constructing  and  maintaining  plat- 
forms in  the  future,  must,  to  say  the  least,  raise  some  doubt 
as  to  whether  it  was  the  intention  of  the  city  to  confer  upon 
the  railroad  by  the  use  of  the  words  "to  construct  and  main- 
tain all  necessary  platforms,"  "the  power  to  extend  such 
platforms  when  such  extension  became  necessary." 

Learned  counsel  for  complainant  contends  that  the  power 
to  construct  platforms  confers  the  power  to  extend  platforms, 
83 
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upon  the  ground  that  the  greater  includes  the  less.     This  ap- 
pears to  the  court  to  be  begging  the  question. 

The  ordinance  requires  a  section  of  the  proposed  elevated 
structure  to  be  presented  to  and  approved  by  the  commis- 
sioner of  public  works,  and  especially  provides  that  the  plans 
and  specifications  of  such  depots,  platforms  and  stairs,  shall 
be  submitted  to  and  reported  by  the  commissioner  of  public 
works  before  the  work  of  construction  thereof  shall  be  com- 
menced. If  A  should  give  to  B  a  right  to  construct  and  main- 
tain upon  his  land  a  house  with  necessary  platforms  or  ver- 
andas, the  plans  and  specifications  of  such  platforms  and 
verandas  to  be  submitted  to  and  approved  by  C  before  the 
construction  thereof  shall  be  commenced,  it  is  clear  that  such 
authority  to  construct  and  maintain  such  house  with  such 
platforms  and  verandas  as  C  might  approve,  would  not  au- 
thorize B  to  make  any  additions  to  such  house,  or  to  the  plat- 
forms or  verandas. 

The  requirement  that  the  plans  and  specifications  of  the 
depots,  platforms  and  stairs  shall  be  submitted  to  and  ap- 
proved by  the  board  of  public  works  before  the  erection  there- 
of shall  commence,  qualified  the  words  *' necessary  depots, 
platforms  and  stairs,"  and  identified  and  limited  them  to 
those  so  submitted  and  approved. 

Clearly,  upon  the  authority  of  Sexton  v.  City  of  Chicago, 
107  111.  323,  if  a  contract  had  been  made  for  the  erection  of 
the  elevated  railroad  structure  and  necessary  depots,  plat- 
forms and  stairs  as  required  by  the  ordinance,  the  require 
raent  that  the  plans  and  specifications  for  such  depots,  plat- 
forms and  stairs  were  to  be  submitted  to  ^nd  approved  by  the 
board  of  public  works,  would  have  to  be  limited  and  con- 
trolled as  to  the  amount  of  work  to  be  done  under  such  con- 
tract; or,  if  an  ordinance  should  be  passed  authorizing  a 
company  to  construct  and  maintain  in  a  public  street  a  market 
house  with  necessary  platforms  and  porches  according  to 
plans  and  specifications  to  be  submitted  to  and  approved  by 
the  commissioner  of  public  works,  and  rent  stalls  in  the  same, 
it  would  scarcely  be  contended  that  it  conferred  a  right  to  ex- 
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tend  the  market  house  or  its  platforms  and  porches  from  time 
to  time  as  the  increasing  growth  of  the  city  might  demand. 

It  will  be  noticed  that  the  power  to  construct  and  main- 
tain necessary  platforms  is  used  in  connection  with  and  with 
reference  to  depots  (or  stations).  Depots,  platforms  and 
stairs  are  made  a  class  unto  themselves,  and  are  the  only  part 
of  the  elevated  structure,  plans  of  which  are  required  to  be 
approved  by  the  commissioner  of  public  works. 

It  must  be  admitted  that  where  there  is  an  ambiguity  in  a 
law  or  ordinance,  practical  construction  given  the  same  by 
executive  oflScers  charged  with  its  execution  should  be  consid- 
ered, and  when  the  acts  are  repeated,  and  for  a  considerable 
length  of  time,  they  may  have  great  and  even  controlling 
weight,  and  under  certain  circumstances,  may  be  conclusive 
by  way  of  equitable  estoppel.     But  this  is  no  such  case. 

It  is  claimed  that  the  commissioner  of  public  work^  has 
issued  permits  under  various  ordinances  concerning  elevated 
railway  companies  in  this  city. 

The  first  permit  referred  to  is  one  issued  in  February,  1899, 
to  the  Lake  Street  Elevated  to  lower  the  elevated  structure 
between  Forty-sixth  and  Fifty-second  streets,  and  to  build  a 
station  according  to  a  plat,  and  under  which  two  new  plat- 
forms, one  hundred  and  fifty-three  feet  in  length,  extending 
over  a  part  of  Lake  street,  were  built.  The  city  contends,  not 
without  some  grounds  therefor,  that  this  was  done  under  a 
power  to  make  a  connection  at  the  point  indicated,  and  that 
the  evidence  does  not  show  that  there  was  no  other  authority 
than  that  contained  in  the  ordinance.  It  is  sufficient,  in  my 
opinion,  to  say  that  the  power  to  issue  permits  to  build  or  ex- 
tend platforms  under  the  Lake  Street  Elevated  ordinance  is 
not  now  before  the  court.  It  is  only  as  to  platforms  under 
the  three  ordinances,  the  Northwestern  Elevated,  the  Union 
Elevated,  and  the  Union  Consolidated  Elevated,  that  are  in 
question. 

The  second  permit  was  to  the  Northwestern  Elevated, 
April  21,  1899,  and  was  to  construct  an  extension  to  the  plat- 
form on  the  west  side  of  Fifth  avenue  south  of  the  intersec- 
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tion  of  Lake  street,  such  extension  being  some  forty-eight  feet 
long  and  eight  feet  wide. 

The  third  was  a  permit  to  the  Lake  Street  Elevated,  by  the 
building  commissioner,  to  erect  a  frame  station  and  waiting 
room  at  Fifty-second  and  Lake  street.  The  power  to  do  this, 
under  the  Lake  Street  Elevated  ordinance,  is  not  before  the 
court,  nor  is  it  shown  that  it  issued  under  no  other  authority 
than  the  ordinance. 

The  fourth  was  a  permit  to  the  Metropolitan  Wejrt  Side 
Elevated,  December,  1902,  to  build  an  extension  of  a  platform 
on  the  Franklin  street  station.  The  same  objection  as  to  the 
last  applies. 

The  fifth  was  for  a  permit  for  the  extension  of  the  plat- 
form at  Wilson  avenue  and  Evanston  avenue  over  private 
property  of  the  Northwestern  Elevated  Company.  It  would 
be  carrying  the  doctrine  of  practical  construction  entirely  too 
far  to  hold  that  the  action  of  the  executive  officers  of  the  city, 
in  regard  to  permits  issued  under  ordinances  other  than  those 
in  question  in  this  case,  could  have  any  weight  with  the  court 
in  determining  the  question  whether  these  ordinances  as  to 
the  elevated  structure  at  Fifth  avenue,  Wabash  and  Van 
Buren  street,  conferred  on  the  grantee  in  those  respective  or- 
dinances the  power  to  extend  platforms. 

The  practical  construction  of  executive  officers  must  rise 
from  acts  done  under  the  law  or  ordinance  to  be  construed, 
but  not  under  other  ordinances  or  laws.  Even  if  such  other 
ordinances  or  laws  were  similar  in  substance,  the  proof  does 
not  show  that  there  was  any  express  authority  other  than  that 
contained  in  such  other  laws  or  ordinances. 

The  acts  relied  upon  were  so  few  and  the  time  in  which 
they  were  performed  so  short  as  to  entitle  them  to  but  little, 
if  any,  consideration  of  the  court  in  the  construction  of  the 
ordinances  in  question. 

The  same  may  be  said  as  to  the  eflPect  of  the  alleged  ac- 
quiescence. In  fact,  there  is  no  evidence  to  show  that  the 
city  council  ever  knew  of  such  acts  of  practical  construction, 
and  there  could  be  no  practical  construction  and  no  acqui- 
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escence  which  would  hind  the  city  without  such  knowledge, 
either  actual  or  presumed. 

The  claim  that  the  city  is  estopped  by  acquiescence  in  the 
alleged  acts  of  construction,  has  no  foundation  in  the  evidence 
or  in  the  law  applicable  to  the  facts  in  this  case. 

Where  the  law  or  the  ordinance  does  not  confer  the  power 
claimed,  in  clear  and  explicit  words,  as  I  have  held  is  the  case 
as  to  the  three  ordinances  in  question,  what  rule  of  construc- 
tion should  apply? 

The  counsel  for  complainant  admits  that  where  there  is  a 
grant  in  derogation  of  private  rights,  it  must  be  strictly  con- 
strued, but  contends  that  the  cases  distinguish  between  a 
grant  of  power  as  to  the  location  of  the  termini  of  a  railroad 
and  the  grant  of  power  in  connection  with  the  operation  of 
the  road. 

That,  in  the  first  place,  the  doctrine  of  strict  construction 
— ^that  nothing  is  to  be  taken  by  intendment — applies,  and 
the  power  when  once  exercised  is  exhausted  while  in  the  sec- 
ond case  the  construction  should  be  liberal  to  effect  the  object 
and  purposes  of  the  grant,  and,  consequently,  the  power — as, 
for  example  to  construct  necessary  sidetracks — is  not  ex- 
hausted by  one  exercise  of  the  power  but  is  a  continuing 
I)ower. 

A  leading  case  in  this  state,  often  cited  in  other  reports,  is 
found  in  the  17th  111.,  page  123,  the  case  of  the  C,  B,  &  Q. 
EaUroad  Company  v.  Wilson.  By  its  charter  the  railroad 
company  was  authorized  to  maintain  and  continue  a  railroad 
with  single  and  double  track  on  a  prescribed  route,  ''with 
such  appendages  as  may  be  necessary  for  the  convenient  use 
of  the  same,  and  to  acquire  the  right  of  way  or  title  to  land 
necessary. '* 

In  two  or  three  years  after  the  location  of  the  railroad,  it 
filed  a  petition  to  condemn  land  for  constructing  and  main- 
taining thereon  turn-outs,  depots,  engine  houses,  shops  and 
turn-tables.  The  court  held  that  the  grant  to  a  railroad  com- 
pany to  construct  a  road  with  such  appendages  as  may  be 
necessaiy  for  the  convenient  use  of  the  same,  will  authorize 
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it  to  acquire  land  by  condemnation  for  shops,  etc.,  these  being 
necessary  appendages;  that  "This  power  is  not  exhausted  by 
an  apparent  completion  of  the  road  if  an  increased  business 
demands  other  appendages  or  more  room  for  tracks." 

The  court  held  in  this  opinion  that:  ''There  can  be  no 
doubt  that  the  legislature  intended  to  embrace  all  such  con- 
veniences as  would  be  necessary  for  the  successful  conduct  of 
the  business  of  the  road,  as  depots,  repairing  shops,  and  the 
like,  under  this  general  designation  without  particularly  speci- 
fying either.  The  history  of  this  class  of  our  legislation  shows 
that  such  was  the  intention  and  understanding  of  the  legis- 
lature. In  some  railroad'  charters  more,  and  in  some  less,  of 
these  conveniences  are  specially  authorized,  while  in  others 
none  are  particularized,  while  in  all  cases,  lest  some  should  be 
omitted,  some  general  expression  is  used  with  the  manifest 
design  to  cover  all  that  may  be  found  useful  and  convenient'' 

And  upon  the  point  as  to  whether  a  road  having  been  actu- 
ally completed  and  running,  the  power  to  condann  land, 
either  for  tracks  or  other  appendages,  is  exhausted,  the  court 
says: 

''It  would  be  a  disastrous  rule,  indeed,  to  hold  that  a  rail- 
road company  must,  in  the  first  instance,  acquire  all  the 
grounds  it  will  ever  need  for  its  own  convenience  or  the  pub- 
lic accommodation.  •  •  •  ^e  cannot  suppose  that  it  was 
the  intention  of  the  legislature  to  oblige  the  company  to  ac- 
quire all  the  land  in  the  first  instance,  which,  in  any  event,  it 
should  ever  want,  to  do  the  largest  amount  of  business  it  may 
ever  hope  to  attain,"  and  **we  are  of  the  opinion  that  the 
company  still  has  the  right  to  acquire  such  lands  as  it  may 
need  for  the  accommodation  of  its  business,  from  time  to 
time,  by  the  coercive  process  pointed  out  by  the  law."  This 
case  has  been  followed  by:  Fisher  v.  C.  8.  B.  B.  Co.,  104 
111.  323 ;  McCartney  v.  C.  &  E.  B.  B,,  112  111.  611 ;  KoU  v.  /. 
C,  B,  B,  188  111.  578,  and  by  the  following  cases  bearing  on 
the  rule  of  construction  to  be  given  analogous  provisions :  C. 
(&  W,  I.  B,  B,  Co.  V,  Ills.  C.  B.  B.,  113  lU.  156 ;  W.  Chi.  Park 
Com'rs  V.  McMuUen,  134  Dl.  170. 

Another  leading  case  is  found  in  the  16th  Ohio  State  Re- 
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ports  {T.dW.  R.  B.  Co.  v.  Daniels,  16  Ohio  St.  390),  wherein 
it  was  held  that  *'A  railroad  company  has  power  to  condemn 
land  for  new  sidetracks,  leading  from  the  main  road  to  its 
depot  buildings,  whenever  they  become  necessary  in  the 
proper  management  of  the  road." 

In  that  case  it  was  contended  that  the  power  to  condemn  |^ 

land  for  sidetracks  having  once  been  exercised,  it  became  ex- 
hausted, and  therefore  there  was  no  power  to  condenin  land 
for  new  sidetracks  without  further  legislative  action  being 
had,  but  the  court  say:  **It  is  true  that  grants  of  this  na- 
ture, being  in  derogation  of  private  right,  must  be  strictly 
construed.  If,  therefore,  there  is  reasonable  ground  of  doubt 
as  to  whether  the  legislature  intended  to  grant  the  continuing 
power  claimed  to  be  exercised  here,  the  doubt  should  be  re- 
solved against  the  company,  and  it  must  go  back  to  the  law- 
making power  for  a  new  grant."  That  court  holds  that: 
**The  power  to  make  'necessary  sidetracks'  prima  facie  is  the  • 
power  to  make  them  when  they  are  necessary.  Otherwise  it 
would  be  the  power  to  make  unnecessary  sidetracks.  Prima 
facie  power  to  do  any  act  is  power  to  do  it  in  such  manner 
and  at  such  time  as  is  usual,  convenient  and  reasonable,  in 
such  way  as  prudent  men  manage  their  own  concerns;"  and 
quote  with  approval  the  case  of  the  C,  B.  &  Q.  BaUroad  Com- 
pany  v.  Wilson,  17  111.  123,  above  referred  to,  that:  ''It 
would,  indeed,  be  a  disastrous  rule  to  hold  that  a  railroad 
company  must  in  the  first  instance,  acquire  all  the  ground  it 
wiU  ever  need  for  its  own  convenience  or  the  public  accommo- 
dation," etc. 

The  two  leading  cases  referred  to,  the  17  111.  and  the  16 
Ohio  State,  have  been  cited  with  approval  by  Judge  Brewer 
in  C,  B.,  U.  P.  B.  B.  Co.  v.  A.,  T.  <fe  St.  F.  By.  Co.,  26  Kan. 
669 

The  cases  cited  are  only  a  few  of  the  numerous  cases  to  the 
same  effect  cited  by  complainant  upon  this  argument.  They 
are  nearly  all  of  them  cases  arising  out  of  the  exercise  of  the 
power  of  eminent  domain.  If  the  case  at  bar  is  to  be  gov- 
erned by  the  decisions  of  the  courts  in  this  and  other  states 
as  to  the  exercise  of  the  power  of  eminent  domain  by  surface 
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roads  for  the  condemnation  of  land  for  the  erection  of  side- 
tracks or  switches,  which,  after  the  construction  of  the  road, 
became  necessary  to  its  operation,  the  cases  referred  to  would 
seem  to  be  controlling.  But  this  is  not  a  surface  railroad, 
nor  is  it  a  question  of  necessary  sidetracks  or  switches  to  be 
placed  on  a  right  of  way  purchased  or  condemned  for  the 
operation  of  a  surface  railroad.  Analogies  are  dangerous  in 
judicial  construction. 

When  we  come  to  consider  the  subject-matter  concerning 
which  we  are  construing  these  ordinances,  it  will  be  seen  that 
the  subject-matter  is  different  in  many  essential  particulars 
from  what  may  be  said  to  be  the  subject-matter  in  the  cases 
cited. 

A  railroad  is  authorized  to  acquire  for  the  purposes  of  its 
road  by  the  statute  one  hundred  feet  in  width  on  the  pro- 
posed line  of  road.  This  one  hundred  feet  in  width  is  called 
its  right  of  way,  which  is  devoted  primarily  to  railroad  pur- 
poses. 

It  is  true  that  the  constitution  provides  that  railroads  shall 
be  public  highways,  but  they  are  not  public  highways  in  the 
sense  that  a  street  is  a  public  highway. 

The  question  of  the  construction  to  be  given  to  a  law  or  or- 
dinance, authorizing  a  surface  railroad  to  construct  necessary 
appendages,  namely,  engine  houses,  sidetracks  or  switches, 
upon  .its  own  right  of  way  or  to  condemn  private  property 
therefor  is  a  very  different  question  from  the  one  at  bar. 

It  will  scarcely  be  contended  that  the  entire  street  consti- 
tutes the  right  of  way  of  these  elevated  railroads  like  the  right 
of  way  condemned  or  purchased  for  a  surface  railroad.  The 
question  here  is  not  whether  these  elevated  railroads  shall  have 
a  right  to  condemn  property  for  accessories  rendered  neces- 
sary by  increased  travel  or  whether  they  shall  have  the  right 
to  put  such  accessories  upon  their  own  right  of  way.  They 
have  no  right  of  way  in  the  public  streets  beyond  that  now 
occupied,  and  the  question  is :  Shall  they  be  allowed  to  take 
more  of  the  public  street  than  that  originally  granted  them 
and  now  occupied  by  them! 
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We  have  a  statute  in  this  state  making  it  the  duty  of  all 
railroad  corporations  to-keep  their  rights  of  way  clear  from 
all  dead  grass,  dry  weecM  or  other  dangerous  and  combustible 
material,  and  for  neglect  so  to  do  they  will  be  made  liable 
to  certain  penalties.  In  the  case  of  L,  E,  &  W,  R,  B.  Co.  v. 
Middlecoff  et  al,,  150  111.  27  (which  was  a  suit  against  a  rail- 
road company  for  damages  caused  by  fire  from  a  locomotive 
setting  fire  to  grass  in  the  street  which  communicated  to  the 
plaintiff's  premises),  the  railroad  company  had  a  city  ordi- 
nance which  granted  it  the  right  to  lay  its  track  in  the  street, 
and  the  question  as  to  what  constituted  the  railroad  right  of 
way  in  a  street  arose,  and  it  was  held  that  the  right  of  way 
of  a  railroad  company  in  the  street  of  a  city  includes  only 
that  part  of  the  street  held  and  in  actual  use  by  such  railway 
company,  its  main  track,  sidetracks,  switches  and  turn-outs 
that  are  in  any  way  connected  with  the  main  track  and  used 
by  the  railroad  company  for  loading  and  unloading  cars,  or 
for  storing  cars.  This  case  holds  that  the  right  of  way  of  a 
railroad  in  a  public  street  includes  only  so  much  of  said  pub- 
lic street  as  is  actually  occupied  by  such  railroad  company. 
Therefore,  an  elevated  railway  company's  right  of  way  in  the 
street  is  confined  to  so  much  of  the  street  as  is  actually  occu- 
pied by  it  and  to  extend  its  structure  in  a  public  street  is  an 
extension  of  its  right  of  way. 

A  number  of  cases  have  been  cited  as  to  the  construction 
of  grants  to  railroads  to  use  streets  of  a  city,  among  them  the 
case  of  McCartney  v.  C,  &  E.  B.  B.  Co,,  112  111.  611,  where 
a  grant  was  made  to  a  railroad  to  build  either  a  horse  railroad 
or  a  steam  railroad  in  a  public  street,  and  to  use  either  horse 
or  locomotive  power.  The  company  having  first  used  horse 
power,  some  years  afterwards  desired  to  use  steam  power,  and 
the  supreme  court  of  this  state  decided  that,  having  used  horse 
power,  the  right  to  use  steam  power  still  existed  and  was  not 
exhausted  by  their  having  first  used  horse  power. 

Also,  decisions  from  Missouri  and  Indiana  and  other  states, 
that  an  ordinance  to  a  railroad  company  to  lay  a  single  or 
double  track,  or  single  and  double  tracks,  was  not  exhausted 
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by  the  laying  of  a  single  track  when  the  same,  by  reason  of 
increased  travel,  became  necessary.  Eansom  v.  Citizens'  Ry., 
104  Mo.  375,  16  S.  W.  416. 

Also  a  case  is  cited  from  85  N.  W.  Bep.,  in  which  the  ques- 
tion was  as  to  the  power  of  the  city  to  require  the  la3dng  of  a 
grooved  rail  in  place  of  one  mentioned  in  the  ordinance. 
City  of  Kalamazoo  v.  Michigan  Traction  Co.,  126  Mich.  525, 
85  N.  W.  1067. 

The  main  case  cUed  upon  this  point  is  found  in  the  Detroit 
Citizens'  St.  Ry.  Co.  v.  Bd.  of  Public  Works,  126  Mich.  554. 
In  that  case  the  Citizens'  Railway  Company  was,  by  an  ordi- 
nance of  the  city  of  Detroit,  given  a  right  to  construct  and 
maintain  a  single  track  in  a  certain  street,  and  to  construct 
and  use  necessary  and  convenient  tracks  for  turn-outs,  side- 
tracks, curves  and  switches,  wherever  the  same  might  be  neces- 
sary. Some  years  after  it  began  operation,  it  claimed  the 
right  to  lay  down  in  the  street  a  new  switch  track,  and  in- 
stituted a  proceeding  by  mandamus  against  the  oonunissioner 
of  public  works  of  Detroit  to  compel  him  to  issue  a  Ucense 
so  to  do.  Mandamus  was  ordered  by  the  lower  court  and  ap- 
pealed to  the  supreme  court.  The  supreme  court,  in  its  opin- 
ion, cited  certain  provisions  of  the  Detroit  city  charter,  and 
held  that  these  gave  legislative  power  to  the  city  council  and 
the  administrative  power  to  the  board  of  public  works,  and 
affirmed  the  opinion  of  the  court  below.  The  division  of  pow- 
ers which  existed  under  the  charter  of  the  city  of  Detroit  once 
existed  under  the  charter  of  the  city  of  Chicago,  but  does  not 
exist  under  the  present  charter.  Under  the  present  charter 
the  powers  of  the  board  of  public  works. are  derived  from  the 
ordinances  of  the  city,  and  it  has  no  independent  adminis- 
trative power  granted  it  by  the  legislature.  In  that  respect 
the  case  differed  from  the  one  at  bar. 

The  supreme  court,  while  it  held  that  the  court  below 
properly  held  that  *'the  relator's  right  at  the  time  of  the  con- 
struction of  its  road  to  lay  switches,  etc.,  was  limited  by  pub- 
lic convenience,  and  it  would  not  then  have  been  permitted 
to  lay  more  than  the  then  traffic  demanded;  and  that  when 
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pnblie  trayel  demanded  more,  the  relator  could  be  compelled 
to  lay  them/'  but  they  also  said  ''that  the  sole  contention: 
is  that  the  power  to  act  lies  in  the  common  council  and  not 
in  the  board  of  public  works,"  holding,  as  stated,  that  under 
the  peculiar  provisions  of  the  charter,  the  administrative  power 
to  act  was  in  the  board  of  public  works.  That  case  also  dif- 
fers from  the  present  in  this:  there  was  power  given  to  lay 
sidetracks  and  switches  wherever  the  same  might  be  neces- 
sary, which,  it  may  be  reasonably  contended,  indicated  a  pro- 
vision as  to  future  necessities. 

But  there  is  a  vital  difference  between  a  surface  railroad 
and  an  elevated  railroad.  The  difference  is  so  vital  as  that 
in  the  opinion  of  the  court  the  decisions  referred  to  should 
not  control  in  the  case  at  bar.  When  a  surface  railroad  exer- 
cises the  power  of  eminent  domain  against  private  property 
for  an  additional  switch  rendered  necessary  by  the  increase 
of  business,  it  is  compelled  to  make  compensation  to  the  owner 
of  the  land.  When  it  lays  down  additional  switches,  side- 
tracks, and  turn-outs,  on  the  surface  of  the  street,  while  it 
may  or  may  not  to  some  extent  obstruct  the  general  publie 
in  the  further  use  of  the  street,  it  does  not  prevent  the  general 
public  from  using  that  street.  The  use  of  a  street  by  a  rail- 
road is  recognized  by  our  supreme  court  to  be  a  legitimate 
method  of  travel  in  the  street,  and  that  it  is  to  be  used  in 
common  with  the  general  public,  and  any  ordinance  or  pro- 
vision by  which  it  is  to  have  exclusive  use  of  the  street  is  be- 
yond the  power  of  the  city  to  grant,  because  of  the  trust  char- 
acter in  which  the  city  holds  title  of  the  street  and  the  p<Jwer 
to  control  it.     See  the  Ligare  case,  139  111.  46. 

It  must  be  admitted  that  the  evidence  shows  that  the  travel 
upon  this  loop  has  increased  from  150,000  to  300,000  daily,, 
and  that  travel  upon  the  loop  is  badly  congested  at  certain 
hours  of  the  day.  It  must  i^so  be  admitted  that  extending^ 
the  platforms  to  double  their  present  capacity,  would  enable 
two  trains  of  five  or  six  cars  each  to  load  and  luiload  at  the 
platforms  at  one  and  the  same  time,  while,  as  at  present  con- 
structed, the  platforms  will  admit  of  the  loading  and  unload- 
ing of  but  one  train  of  five  cars.    It  must  also  be  admitted 
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that  Arnold's  report,  and  the  affidavits  in  evidence,  shows  that 
by  such  extension  the  congestion  of  travel  upon  the  road  can 
be  materially  relieved,  and  the  time  of  the  running  of  the  loop 
be  shortened  from  twenty  minutes  to  fifteen,  if  the  platforms 
were  extended  all  around  the  loop,  as  two  trains  running  to- 
gether would  make  but  one  stop  at  eleven  stations  each  of 
the  loop,  instead  of  making  twenty-two  stops  in  place  of  eleven 
at  the  platforms  as  now  constructed.  Arnold's  statement  and 
calculation  was  made,  considering  the  loop  as  a  finished  whole, 
but  there  was  no  permit  issued  or  applied  for  to  extend  the 
platforms  of  the  Lake  Street  Elevated  side  of  the  loop,  as  the 
Lake  street  ordinance  expressly  limits  the  length  of  the  plat- 
forms and  stations  to  one  hundred  and  eighty  feet.  It  is  only 
as  to  three  sides  of  the  square  forming  the  loop  that  the  per- 
mit of  the  commissioner  of  public  works  was  issued  which  is 
now  in  controversy.  It  is  clear  that  as  to  the  Lake  street  side 
of  the  loop  the  complainant  must  go  to  the  city  council,  and 
that  the  running  time  of  the  loop  saved  by  the  extension  of 
platforms  on  three  sides  of  the  loop  would  be  of  little  conse- 
quence, as  each  train  must  stop  singly  at  the  two  Lake  street 
stations. 

Counsel,  in  the  argument,  contended  that  the  full  five  min- 
utes could  be  saved  by  the  trains  skipping  one  station  on  the 
Lake  street  side  of  the  loop.  The  stations  having  been  fixed 
by  the  ordinance,  it  would  seem  to  demand  that  all  trains  must 
stop  at  all  the  stations. 

But  l^lr.  Arnold  also  says  that  the  congestion  on  the  loop 
<5an  be  remedied  by  the  roads  using  the  loop  making  through 
running  arrangements  with  each  other.  Therefore,  the  ex- 
tension of  the  platforms  is  not  an  absolute  necessity,  and  if  it 
is  to  be  presumed  that  while  the  council  in  passing  the  ordi- 
nance took  into  consideration  that  the  future  growth  of  traffic 
on  the  several  railroads  might  require  additional  platform  fa- 
cilities, it  must  be  also  considered  that  the  council  knew  that 
in  case  the  loop  became  congested,  the  railroads  using  the 
loop,  by  agreement  between  themselves,  could  relieve  that  con- 
gestion by  making  through  running  arrangements.  It  is  pos^ 
flible  that  the  latter  consideration  influenced  the  council  in 
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not  providing  in  express  terms  for  the  extension  of  platforms. 
It  may  also  be  presumed  that  the  council  took  into  consider- 
ation that  with  the  growth  of  the  city  the  travel  on  the  sur- 
face tracks  and  on  the  surface  of  the  street  might  also  be  con- 
gested, and  did  not  intend  to  add  to  such  surface  congestion 
by  authorizing  further  encroachments  thereon  by  the  elevated 
railroads.  ^ 

There  is  no  doubt  but  that  the  portion  of  the  public  using 
such  elevated  railroads  or  loops  would  be  accommodated  by 
such  extensions  of  platforms  and  that  the  extensions  would 
be  useful  and  convenient  to  the  patrons  of  the  road  and  to 
the  corporation,  but  so  would  platforms  on  both  sides  of  the 
tracks  for  the  entire  circuit  of  the  loop  with  exit  ^tairs 
every  half  block  be  an  accommodation,  too,  and  useful  and 
convenient  to  those  who  patronize  the  elevated  roads,  but 
the  rights  of  the  general  public  in  the  streets  over  and  along 
which  said  elevated  loop  railroads  are  constructed  and  of 
abutting  property  owners  are  also  to  be  considered  in  con- 
struing this  ordinance.  If  platforms  referred  to  in  the  per- 
mit were  extended  as  demanded,  Van  Buren  street,  from 
the  curb  at  Wabash  avenue  to  the  curb  at  Fifth  avenue,  or 
within  a  few  feet  of  it,  would  have  a  covered  way  the  entire 
distance  of  about  sixteen  hundred  feet  in  length,  the  part 
thereof  occupied  by  stations  being  two  two-story  structures 
which  extend  practically  over  the  entire  roadbed  of  the  street 
and  from  lot  line  to  lot  line  of  Van  Buren  street  and  are  in- 
cluded in  such  sixteen  hundred  feet.  These  extended  plat- 
forms, one  on  each  side  of  the  street,  would  be  ten  feet  in 
width  and  seven  or  more  feet  in  height.  The  result  would  be 
to  make  Van  Buren  street,  between  Fifth  avenue  and  Wabash 
avenue,  dark,  gloomy  and  unsanitary — practically  a  tunnel — 
because  of  the  obstructions  of  the  elevated  structure  thereon 
and  the  absence  of  sunlight  and  air.  The  platforms  of  the 
other  streets  would  be  extended  to  at  least  double  their  pres- 
ent length,  and  the  result  as  to  such  other  streets  of  the  loop, 
namely,  Wabash  avenue,  Fifth  avenue  and  Lake  street,  em- 
braced in  this  permit,  would  be  substantially  the  same  as  Van 
Buren  street. 
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The  rule  of  the  construction  of  these  ordinances  must 
clearly  be  that  laid  down  by  the  United  States  supreme  court, 
with  regard  to  the  construction  of  statutes.  So  far  09  the  oc- 
cupation of  the  street  is  concerned,  the  ordinance  in  question 
is  similar  in  effect  to  a  statute. 

Statutes  making  grants  to  private  corporations  become 
subject,  as  regards  the  extent  of  the  grant,  to  the  universal 
rule  that  any  doubtful  points  of  construction  shall  be  against 
the  grantee  and  in  favor  of  the  public.  Oregon  Railway  & 
Navigation  Co,  v,  Oregonian  Ry.  Co.,  130  U.  S.  1. 

The  court  also  cites  the  Charles  River  Bridge  case,  in  the 
11  Peters,  440,  holding :  **In  this  court  the  principle  is  recog- 
nized that  in  grants  by  the  public,  nothing  passes  by  implica- 
tion.'' Citing  Turnpike  Co.  v.  Illinois,  96  U.  S.  63.  '*That 
a  grant  of  franchise  is  to  be  construed  most  strongly  against 
the  donee  and  in  favor  of  the  public,  and  is  not  to  be  extended 
by  implication." 

This  rule  is  recognized  as  applicable  to  railroads  claiming 
rights  in  the  streets  of  Chicago,  by  the  case  of  Chicago,  D.  dk 
V,  R,  R.  V.  City  of  Chicago,  121  111.  176,  the  principles  of  con- 
struction involved  in  said  case  being  more  pertinent  to  the 
case  at  bar  than  the  cases  relied  upon  by  complainant. 

A  certain  ordinance  passed  by  the  city  of  Chicago,  after  a 
careful  mention  and  specification  of  the  streets  and  alleys 
which  might  be  used  and  crossed  by.  the  said  road,  contained 
a  general  clause  giving  the  railroad  authority  **to  lay  down 
all  such  tracks,  switches  and  turn-outs  across  any  street  and 
alley  within  the  district  aforesaid  as  may  be  necessary  to  the 
convenient  use  of  any  depot  grounds  said  company  now  owns 
or  may  hereafter  acquire  in  the  vicinity  and  adjoining  said 
line  of  road,"  and  also  to  acquire  and  use  such  depot  grounds, 
etc. 

The  company  acquired  freight  depot  grounds  in  the  vicinity 
of  the  line  of  the  road,  and  to  reach  the  freight  depot  grounds 
built  from  the  main  track  a  spur  which  crossed — near  said 
main  line — a  street  called  Ann,  and  then  crossing  Carroll 
avenue  and  North  Curtis  and  North  Carpenter  streets. 
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The  right  to  cross  the  streets  named  with  this  spur  by  virtue 
of  the  authority  given  by  said  general  clause  was  challenged. 

The  supreme  court  say,  after  referring  to  the  ordinance 
under  which  the  railroad  claimed  the  right  to  build  this  spur 
and  cross  the  streets  to  reach  the  freight  depot  grounds: 
^'Thus  it  will  be  seen  that  until  this  general  clause  in  section 
4  is  reached,  the  authority  which  is  given  for  the  use  of  streets 
is  specific,  precise  and  most  guardedly  limited." 

After  quoting  said  general  clause,  the  court  holds:  ** There 
is  no  specific  mention  of  streets  in  this  general  clause  and  to 
liold  that  under  it  any  other  streets  might  be  used  than  those 
specified  in  the  preceding  part  of  the  ordinance  would  make 
it  indefinite  and  uncertain  what  streets  might  be  made  use 
of  under  this  clause  and  leave  it  for  the  railroad  company  to 
determine.  We  do  not  think  that  was  the  intention  of  the 
common  council,  but  it  was  their  purpose  to  fix  and  limit  pre- 
cisely what  streets  might  be  used.'' 

And  that  the  true  construction  of  the  general  clause  was: 
"That  it  gave  no  authority  in  respect  to  the  use  of  streets 
additional  to  what  had  been  granted  by  the  preceding  part 
of  the  ordinance." 

That,  '*  under  this  general  clause  there  was  not  given  au- 
thority to  make  use  of  any  other  streets  than  those  which  the 
ordinance  had  specifically  named  might  be  used." 

The  elevated  structure  mentioned  in  the  ordinances  in  ques- 
tion is  described  in  great  detail — except  as  to  depots,  plat- 
forms and  stairs,  **  plans  of  which  are  to  be  approved  by  the 
commissioner  of  public  works,"  thereby  fixing  and  determin- 
ing the  part  or  quantity  of  the  street  that  might  be  occupied 
by  the  elevated  railroad,  and  to  hold  that  by  the  use  of  the 
words  ** necessary  platforms,"  in  said  section  7,  it  acquired  a 
right  to  occupy  more  of  the  public  street  whenever  increased 
travel  on  the  road  made  it  convenient  or  useful  to  the  public, 
would  be  in  opposition  to  the  principle  of  construction  laid 
down  in  said  case  of  Chi,  D.  <&  Y.  R.  R,  v.  City  of  Chicago, 
121  111.  176.     See  also  People  v.  L.  &  N:  R,  R,,  120  111.  48. 

The  rule  of  strict  construction  in  favor  of  the  public  and 
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against  the  grantee  of  special  rights  or  privileges  in  a  public 
street  is  also  recognized  in  Snell  v.  City  of  Chicago,  133  III. 
413,  in  which  the  supreme  court  held  that  in  the  construction 
of  such  grants  **they  should  be  strictly  construed  in  favor  of 
the  public  and  against  the  grantee  of  the  privilege." 

It  must  be  constantly  held  in  mind  in  construing  these  or- 
dinances that  the  city  does  not  own  or  control  the  streets  as 
it  does  the  engine  stations  or  other  property  that  it  owns 
and  controls.  Its  ownership  and  control  of  the  streets  is  only 
as  trustee  and  a  trustee  of  limited  powers. 

As  laid  down  in  Snell  v,  Chicago,  antel:  '*The  fee  of  the 
streets  is  vested  in  the  city  for  the  use  of  the  public  and  their 
free  and  untrammeled  use  belongs  to  the  public." 

This  has  been  repeatedly  held  in  this  state.  In  P.,  Ft  W. 
&  C,  V.  Reich,  101  111.  157,  it  is  held  that  the  ownership  of  the 
city  is  but  nominal  and  is  subordinate  to  the  public  trust  for 
which  the  title  is  held.  See  also  Chicago  v.  Eumsey,  87  III. 
348. 

And  in  the  case  of  the  Chicago,  Danville  &  Vincennes  E,  R. 
Co.  V.  City  of  Chicago,  supra,  the  court  says:  ''The  occupa- 
tion of  the  streets  of  a  city  with  a  railroad  track  is  of  very 
feerious  concern,  as  regards  the  public  and  property  owners 
upon  the  street,  and  a  permission. which  is  set  up  to  so  occupy 
a  public  street,  should  plainly  appear,  and  not  be  left  to  be 
derived,  by  doubtful  implication,  from  a  generality  of  lan- 
guage which  does  not  unmistakably  manifest  the  intention  to 
give  such  permission." 

As  was  held  in  the  City  of  Chicago  v.  Wright,  69  111.  318, 
327,  **The  city  has  possession  (of  the  streets)  for  the  use  of 
the  public.  The  right  of  use  is  not  limited  exclusively  to  the 
citizens  of  Chicago,  but  the  citizens  of  the  state  generally  have 
an  equal  right  with  them  in  the  appropriate  enjoyment  of  the 
dedication.  This  was  so  held  in  City  of  Alton  v.  Transporta- 
tion  Company,  12  111.  60,  and  is  a  proposition  that  none  can 
gainsay." 

It  must  be  borne  in  mind  that  the  right  of  the  public  to  the 
use  of  the  streets  is  not  confined  to  the  surface  of  the  streets. 
A  street  includes  not  only  the  portion  of  land  between  the 
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sidewalks,  but  the  sidewalks  also,  and  extends  to  the  lot  lines 
upon  one  side  to  the  lot  lines  upon  the  other.  It  not  only 
embraces  the  surface  of  the  street  between  lot  lines,  but  the 
earth  beneath  the  surface  and  all  above  the  surface  between 
such  lot  lines.  McCormick  v.  South  Park  Com'rs.,  150  111. 
516. 

The  public  have  the  right  that  God's  sunlight  and  the 
breezes  of  heaven  shall  penetrate  every  part  of  such  street, 
not  only  to  the  surface,  but  to  all  above  the  surface,  and  every 
encroachment  upon  such  street,  whether  upon  the  surface  or 
above  the  surface  or  below  the  surface,  between  such  lot  lines, 
is  against  the  common  right  of  the  public — ^that  the  same  shall 
be  kept  free  and  unobstructed. 

While  the  surface  railroad  uses  so  much  of  the  street  as  it 
occupies  in  common  with  the  general  public,  to  travel  over, 
upon  or  across  its  track  in  a  public  street,  the  use  and  occupa- 
tion of  the  street  by  an  elevated  railroad  is  not  in  common 
with  the  public,  but  is  exclusive.  That  part  of  the  street 
above  the  surface  which  it  occupies  is  in  its  exclusive  use  and 
that  part  of  the  street  which  is  necessary  to  support  the  struc- 
ture is  also  in  the  exclusive  occupation  and  for  the  benefit  of 
the  elevated  road. 

The  structure  in  the  street  of  a  surface  railroad  and  that 
of  an  elevated  road  are,  as  stated,  so  vitally  different,  that,  in 
reason,  the  same  rule  of  construction  of  ordinances  granting: 
the  use  of  the  street  cannot  be  applicable  to  both,  the  occupa- 
tion of  a  surface  road  being  in  common  with  the  general  pub- 
lic and  the  occupation  of  the  elevated  road  being  exclusive  so 
far  as  it  occupies  the  street.  The  construction  of  an  ordi- 
nance as  to  powers  granted  the  latter  must  not  only  be  more 
strict  than  that  of  an  ordinance  granting  powers  to  the  for- 
mer, but  it  must  be  held  that  different  principles  apply  in 
making  such  construction. 

In  construing  this  grant  to  the  elevated  railroad,  the  char- 
acter of  the  occupation  granted  to  them  must  be  kept  in  mind, 
and  the  sui  generis  character  of  such  occupation.  The  city 
council  was  granting  a  right  to  build  an  elevated  structure- 
in  a  public  street,  every  part  of  which  structure  was  an  in- 
83 
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vasion  of  the  conmion  right  of  the  public  and  of  the  private 
right  of  the  abuttors.  When  you  attempt  to  add  to  that  struc- 
ture by  extending*  covered* platforms  seven  to  ten  feet  wide 
and  seven  feet  or  over  in  height,  it  is,  as  to  such  additions  or 
extensions,,  in  the  nature  of /extending  the  franchise  of  the 
company  as  to  the  location  of  its  structure  and  the  extent 
of  its  occupation  of  the  street.  It  is  a  taking  from  the  public 
so  much  of  the  street  as  is  occupied  by  the  extension  or  addi- 
tion, and  is  a  damage  to  the  property  abutting  on  such  ex- 
ttosion  or  addition.  It  is  not  unlike  in  principle  to  a  surface 
road  attempting  to  extend  its  termini  or  right  of  way  after 
having  once  located  the  same,  as  to  which  the  authorities  are 
to  one  effect,  that  it  cannot  do*  it  without  a  new  legislative 
grant.  See  People  v.  L:  &N,  R,  R,,  120  III.  48 ;  P.,  Ft  W.  & 
C.  R.  R.  Co.  V,  Reich,  101  111.  157 ;  Chicago,  D.  &  V.  R.  B.  v. 
Chicago,  ante. 

I  am  satisfied,  for  the  reasons  stated,  and  upon  the  author- 
ities citedj  that  the  ordinances  in  question  must  be  liberally 
construed  in  favor  of  the  city  and  against  the  grantees  in 
said  ordinances. 

Considering  these  railroads^as  elevated  railroads  and  the 
peculiar  character  of  their  occupation  of  the  public  street,  the 
situation  and  circumstances  under  which  the  grants  were 
made,  and  the  absence  of  any  express  grant  of  the  right  to 
extend  their  covered  platforms,  the  ruling  of  the  court  must 
be  that  it  was  not  the  intention  of  the  city  council  to  grant  to 
the  said  elevated  roads  by  the  said  ordinances  the  right  to 
make  extensions  of  their  platforms. 

Also  that  the  permit  in  question  was  issued  by  the  commis- 
sioner of  public  works  without  the  authority  of  the  city  coun- 
cil and  was  by  him  properly  revoked. 

In  conclusion,  as  to  the  contention  that  the  city  has  been 
receiving  compensation  for  these  grants  to  the  elevated  rail- 
road companies,  in  the  way  of  a  percentage  upon  the  receipts 
of  travel  upon  the  loop,  and  should  be  held  to  be  estopped 
from  interfering  with  the  extension  of  the  platform  in  ques- 
tion— such  estoppel  arising  from  an  implied  obligation  not  to 
do  anything  which  would  prevent  an  increase  of  revenue  from 
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the  operations  of  the  **Loop,'' — ^it  is  not  necessary  to  pass 
upon  the  validity  of  the  action  by  which — ^without  any  prior 
or  subsequent  approval  of  the  council — ^the  mayor  compelled 
these  loop  railroads  to  agree  to  pay  into  the  city  treasury  a 
percentage  (ultimately  reaching  twenty-five  per  cent.)  of 
the  receipts  of  the  use  of  the  loop.  I  will  only  remark  that 
I  am  strongly  inclined  to  the  opinion  that  the  city  is  without 
power  (even  by  the  joint  action  of  the  mayor  and  aldermen) 
to  sell  or  barter  away  any  franchise  in  the  public  streets  for  a 
compensation  to  be  paid  into  the  city  treasury. 

While  the  city  has  the  fee,  it  does  not  own  the  street  as  an 
individual  owns  his  own  property.  It  holds  the  fee  and  the 
control  of  the  streets  as  a  trustee  for  the  public,  and  in  its 
control  of  the  streets  its  ownership  is  subordinate  to  its  du- 
ties as  trustee.  It  is  not  a  trustee  for  the  inhabitants  of  the 
city,  but  it  is  a  trustee  holding  and  controlling  the  streets  for 
the  public  use.  F.,  Ft.  W.  &  C.  R.  B,  Co.  v,  Reich,  101  111. 
157,  ante. 

By  the  public,  or  public  use,  is  meant  the  people  of  the 
whole  state. 

In  the  case  of  Scholl  v.  The  Oerman  Coal  Company,  118 
111.  427,  432,  the  court  says :  **The  expression  'public  use'  ex  vi 
iermini,  implies  an  interest  or  right  of  some  kind  in  the  public 
and  as  the  public  can  have  no  existence  separate  and  apart 
from  the  peopde,  of  which  it  consists,  it  follows  that  its  interest 
or  right,  whatever  it  is,  belongs  to  and  is  vested  in  the  people.'' 

The  city,  as  a  public  trustee,  is  subject  to  the  rule  appljring 
to  all  trustees,  whether  individuals  or  corporations,  and  that 
is  that  a  trustee  cannot  control  trust  property  for  his  or  its 
own  benefit. 

In  the  case  of  the  City  of  Alton  v.  Illinois  Transportation 
Company,  12  111.  60,  our  supreme  court  say,  in  an  action 
of  ejectment  brought  by  the  city  of  Alton  to  try  the  right  of 
the  public  to  a  certain  piece  of  land  as  public  highway  dedi- 
cated to  public  use:  ** Whatever  title  these  public  grounds 
may  be  vested  in  the  city,  she  has  not  the  unqualified  control 
and  disposition  of  them.  They  were  dedicated  to  the  public 
for  the  particular  purposes  and  only  for  such  purposes  can .... 
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they  be  rightfully  used.  For  those  purposes  the  city  may  im- 
prove and  control  them  and  adopt  all  needful  rules  and  r^u- 
lations  for  their  management  and  use,  but  she  cannot  alienate 
or  otherwise  dispose  of  them  for  her  own  exclusive  benefit 
nor  are  they  subject  to  the  payment  of  her  debts.  At  most, 
she  but  holds  them  in  trust  for  the  benefit  of  the  public. 
The  right  to  the  use  of  the  property  is  not  limited  exclusively 
to  the  citizens  of  Alton,  but  the  citizens  of  the  state  gener- 
ally have  an  equal  right  with  them  in  the  appropriate  enjoy- 
ment of  the  dedication."  See  also  City  of  Chester  v.  B.  B. 
Co,,  182  111.  382;  Ligare  v.  City  of  Chicago,  139  111.  46;  P.,FL 
W,  db  C.  R,  Co,  V.  Reich,  101  111.  157. 

It  follows  that  if  this  agreement  for  compensation  to  the 
city  treasury  was  ultra  vires,  no  estoppel  can  be  placed  upon 
the  city  for  its  action  under  an  ultra  vires  contract  The 
city  has  power  to  exact  a  reasonable  license  fee  for  compen- 
sation for  the  extra  cost  it  may  be  put  to  and  the  supervision 
and  the  use  of  its  police  made  necessary  by  such  use  of  its 
streets,  but  it  cannot  speculate  or  make  money  for  its  treasury 
— or  its  taxpayers — out  of  its  exercise  of  the  power  to  control 
the  public  streets  as  a  trustee  for  the  public. 

During  the  argument  I  held  that  the  contention  of  the  city 
as  to  the  invalidity  of  these  ordinances  did  not  arise  neces- 
sarily upon  the  motion  for  a  temporary  injunction  against  the 
commissioner  of  public  works.  For  that  reason,  I  have  not 
discussed  the  contention  of  the  city  that  the  elevated  railroads 
have  no  right  to  the  relief  asked  for,  because  no  one  of  them 
has  built  its  road  for  the  entire  termini  of  the  grant — ^the 
Wabash  avenue  has  not  been  built  to  Harrison  nor  the  Van 
Buren  fo  within  two  hundred  feet  of  Halsted,  nor  the  North- 
western and  Fifth  avenue  grant  has  not  been  completed  south 
of  Van  Buren  street.  Whether  the  (ordinance)  grant  to 
these  railroads  is  subject  to  forfeiture — ^whether  they  can  split 
their  franchises — cannot  be  determined  without  proof  as  to 
the  petitions  to  the  common  council  upon  which  such  grants 
were  purported  to  have  been  made.  The  ordinances  appear 
to  be  valid  upon  their  face.  The  petitions  are  not  before  the 
court,  nor  is  it  necessary  to  determine  the  contention  of  the 
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city  that  there  is  no  power  conferred  by  the  ordinances  to 
build  station  houses  in  the  public  streets  or  to  use  such  station 
houses  for  traffic  in  merchandise  as  alleged.  These  and  other 
defenses  set  Up  by  the  city,  cannot,  as  before  stated,  be  de- 
decided  upon  this  hearing. 

The  only  question  decided  is  that  the  elevated  railroads  in 
question  have  no  right,  under  the  respective  ordinances 
granted  them,  to  extend  the  platforms  upon  their  respective 
lines  without  some  further  grant  by  the  city  council ;  that  the 
permit  in  question  was  issued  by  the  commissioner  of  public 
works  vnthout  authority  of  law  and  was  properly  revoked. 

The  motion  for  temporary  injunction  will  be  denied. 


(Superior  Court  of  Cook  County.   In  Chancery.) 

Piskerton,  et  al. 

vs. 

Grand  Pacific  Hotel  Company. 

(1903.) 

1.  Ck>nBTB — CoBBECTiON  OP  Recobd.    The  court  In  the  exercise  of 

Its  equitable  power  may  properly  correct  Its  records  and  amend 
Its  orders  and  judgments,  even  after  the  term  at  which  the 
order  was  entered  has  gone  by.  Such  amendments,  however, 
must  be  made  from  the  minutes  of  the  Judge. 

2.  Same — ^By  Whom  Made.    The  power  to  amend  the  record  of  the 

court  rests  only  In  the  particular  court  where  the  error  occured. 

Bill  by  complainant  to  set  aside  judgment  of  dismissal  in 
suit  between  same  parties.  Demurrer  to  amended  bill. 
Beard  before  Judge  Jesse  Holdom. 

For  statement  of  facts  see  opinion, 

Munn  (&  Wheeler,  solicitors  for  complainants. 

Francis  A.  Riddle,  solicitor  for  defendant. 

Holdom,  J. : — 

A  general  demurrer  is  filed  by  defendants  to  the  bill  of 
complaint  as  amended,  a  demurrer  having  heretofore  been  suc- 
cessfully interposed  to  the  original  bill. 


518  CiBCUiT  Courts  of  Illinois. 

BriejSy  stated,  the  parties  to  this  cause  had  a  suit,  on  the 
common  law  side  of  the  court,  of  complainants  against  the 
defendant,  to  recover  a  claim  for  services  rendered  by  com- 
plainants, who  were  the  well  known  detectives  whose  head- 
quarters are  in  this  city  with  branch  offices  in  many  parts  of 
this  continent. 

The  common  law  cause  was  on  the  calendar  of  his  honor. 
Judge  Eavanagh,  and  when  reached  for  trial  by  agreement 
of :  the  parties  through  their  respective  attorneys,  they  each 
being  represented  by  the  same  counsel  as  appear  in  this  cause, 
a  jury  was  waived  and  the  cause  submitted  to  the  court  for 
trial.  .The  court  proceeded  to  an  did  hear  all  the  evidence 
adduced  by  each  party  and  the  arguments  of  counsel,  and 
then  took  the  case  under  advisement,  with  the  request  that 
counsel  furnish  written  briefs  to  the  court,  which  was  done. 
In  the  meantime  Judge  Kavanagh  went  to  the  discharge  of  his 
ex  officio  duties  in  the  criminal  court  and  did  not  return 
again  to  the  common  law  court  until  one  year  thereafter,  with- 
out having  in  the  meantime  rendered  any  decision  in  the  case. 

New  common  law  calendars  were  thereafter  made  up  by  the 
clerk  of  the  court,  and  because  no  order  had  been  entered  of 
record  submitting  the  cause  to  the  court  for  trial  without  a 
jury,  there  was  nothing  on  the  record  to  apprise  the  clerk  of 
the  fact  that  the  cause  was  then  in  the  bosom  of  the  court  for 
final  detennination,  and  so  he,  in  the  regular  order,  put  the 
case  upon  Judge  Stein's  calendar.  Of  this  counsel  for  com- 
plainants had  no  notice;  they  rested  in  security,  assuming 
that  the  clerk  had  done  his  duty  and  entered  the  proper  or- 
ders, both  of  submission  and  taking  under  advisement 
Counsel  for  defendant  knew  that  the  cause  was  on  Judge 
Stein's  calendar,  but  paid  no  further  attention  to  it.  On 
the  regular  cjdl  ,of  the'  calendar,  the  cause  being  reached 
for  trial  sjid  no  one  responding  for  either  party,  Judge 
Stein  dismissed  it  upon  his  own  motion.  The  term  of  the 
court  at  which  it  was  dismissed,  passed  before  complainants 
or  their  counsel  discovered  the  condition  of  the  record.  The 
amended  bill  sets  up  in  amplified  form  these  facts,  and  thp 
further  fact  that  an  appeal  to  Judge  Xavanagh  to  set  asidp 
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the  order  of  dismissal  and  enter  into  an  order  of  submission, 
etc.,  was  unsuccessful,  and  this  equity  side  of  the  court  is 
asked  to  do  what  the  common  law  side  thereof  lield  he  had 
no  power  to  do.  It  is  also  admitted  that  the  statute  of  imi- 
tations has  not  run  as  a  bar  against  complainants'  claim. 

The  correcting  of  the  record  of  the  court  is  in  a  proper  case 
the  exercise  of  its  equitable  power. 

Such  amendment  must  be  made,  if  at  all,  from  the  judge's 
minutes. 

In  Seeley  v.  Pelton,  63  111.  101,  the  court  said  on  page  105, 
*'0n  a  motion  to  correct  the  judgment  after  notice  given,  the 
same  was  done  from  the  entry  of  the  judge's  minutes,  the 
entry  of  the  remittitur  as  it  appeared  from  the  record,  and 
other  evidence.  We  <  ^re  satisfied  that  the  amendment  was 
properly  made,  as  there  was  ample  evidence  in  the  minutes 
and  proceedings  of  the  court  by  which  to  amend." 

Every  decision  quoted  by  the  learned  counsel  for  complain- 
ants affirmatively  decides  that  the  power  to  amend  the  record 
is  in  the  court  where  the  error  occurred.  Howell  v.  Morlan, 
78  lU.  162;  Gellie  v.  Mooney,  121  111.  255;  RaUroqd  Co.  v. 
Holbrook,  72  111.  419 ;  Morrison  v.  Stewart,  21  111.  App.  113 ; 
Oross  V.  Sloan,  58  111.  App.  302. 

All  of  the  foregoing  cases  either  enunciate  or  proceed  upon 
such  theory. 

It  is  urged  that  as  counsel  for  defendant  had  knowledge  of 
the  cause  being  irregularly  put  upon  Judge  Stein's  calendar 
that  it  was  his  duty  to  have  either  notified  opposing  counsel  of 
that  fact  or  to  have  seen  that  the  cause  was  striken  from  the 
calendar.  *  As  a  matter  of  law  counsel  for  defendant  owed  no 
legal  duty  to  coinplainants  or  their  counsel ;  they  were  on  op- 
posite sides  of'  a  law  suit,  each  presumably  watching  with 
alertness  for  an  advantage  over  his  adversary.  What  the  eth- 
ical obligation  was  under  the  circumstances  I  am  not  prepared 
to  decide,  nor  would  it  be  proper  for  me  to  do  so.  Both  had 
equal  topportumties,  and  both  were  charged  with  like  dili- 
gence in^conserving  the  interests  which  they  respectively  rep- 
resented. 
.  The  demurrer  to  the  amended  bill  will  be  sustained  and  the 
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amended  bill  dismissed  for  want  of  equity  at  the  cost  of  com- 
plainants. 

Note. — ^The  court  is  empowered  to  amend  the  record  and  correct 
errors  and  mistakes  of  the  Judge  or  clerk  even  after  the  term  has 
gone  by.  But  such  amendments  must  be  made  from  the  minutes  of 
the  Judge  or  other  reliable  source.  Coughran  v.  Outcheus,  18  111.  390; 
Wallahan  v.  People,  40  111.  102,  103;  R,  R,  Co.  v,  Holhrook,  72  III. 
419;  Gillett  v.  Booth,  96  111.  183;  Dougherty  v.  People,  118  111.  160; 
Gebbie  v,  Mooney,  121  111.  255;  People  v,  Anthony,  129  IlL  218;  By, 
Co.  «.  Walsh,  150  111.  607.— Ed.      . 


(Circuit  Court  of  Cook  County,   In  Chancery.) 

Blade,  et  aL 

vs. 

City  of  Ohicag  0. 

(July  29,  1903.) 

1.  Ordinance   Requirino   Identification   Numbers   on   Airroico- 

BiLEs,  Validity  of.  An  ordinance  of  the  city  of  Chicago  re- 
quiring all  automobiles  operated  in  the  city  of  Chicago  to  dis- 
play for  identification,  numbers  and  letters  as  provided  In  the 
ordinance,  held,  upon  an  application  for  an  injunction  against 
Its  enforcement,  to  be  a  valid  exercise  of  the  general  police 
p6wer  of  the  city,  in  connection  with  the  express  power  to  regu- 
late the  use  of  the  streets. 

2.  Automobiles — Police  Power  of  City  Over.    The  automobile  is 

a  class  unto  itself  and  no  reason  can  be  perceived  why  the  police 
power  shall  not  be  exercised  as  to  any  specific  class.  And  it  is 
a  proper  exercise  of  the  police  power  and  of  the  power  to  regu- 
late the  streets,  for  the  city  council  to  place  them  under  such 
restrictions  as  will  enable  the  police  to  enforce  against  them 
the  penalty  for  exceeding  the  speed  allowed  by  the  city  ordi- 
nance, and  also  to  enable  the  police  to  enforce  other  restric- 
tions, such  as  in  regard  to  lights,  the  observance  of  the  laws  of 
the  road  bv  such  vehicles,  etc. 

3.  Police  Power  of  Cities.    The  police  power  of  the  state  is  dele* 

gated  to  the  cities  under  section  62  of  the  city  and  village  act. 

4.  Police    Power — ^Exercise    of    By   Cities — ^When   a    Judicial 

Question.    It  is  for  the  city  council  to  determine  when  an  ex- 
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Igency  exists  for  the  exercise  of  the  police  power,  but  what  are 
the  subjects  of  its  exercise  is  clearly  a  Judicial  question.  The 
exercise  of  legislative  discretion  is  not  subject  to  review  by  the 
courts  when  the  measures  adopted  are  calculated  to  secure  the 
public  comfort,  safety  or  welfare,  but  the  measure  so  adopted 
must  have  some  relation  to  the  ends  specified. 
5.  Police  Power  of  Cities,  Extent  of.  The  city  council  has  no 
power  under  the  guise  of  police  regulation  to  arbitrarily  invade 
the  personal  rights  and  personal  liberty  of  the  individual  citi- 
zen. It  cannot,  in  the  exercise  of  the  police  power,  prohibit  an 
act  which  is  harmless  in  itself,  or  pass  an  ordinance  which  un- 
necessarily or  arbitrarily  Interferes  with  the  right  of  the  citizen 
to  use  the  public  streets. 

Bill  for  an  injunction.  Gen.  No.  241,462.  Heard  upon 
motion  for  a  temporary  injunction  before  Judge  Murray  F. 
Tuley. 

The  facts  are  stated  in  the  opinion. 

W.  H,  Jennings,  for  complainants. 

Granville  W.  Brouming,  for  defendant. 

Tuley,  J. : — 

This  bill  is  brought  by  complainants  on  behalf  of  them- 
selves and  others,  operators  of  automobiles,  against  the  city  of 
Chicago,  seeking  an  injunction  against  an  ordinance  of  the 
city  of  Chicago,  passed  on  the  8th  day  of  June  last,  requiring 
all  automobiles  operated  in  the  city  of  Chicago  to  display 
for  identification,  numbers  and  letters  as  provided  in  the  or- 
dinance, upon  the  ground  that  the  ordinance  is  void  as  being 
beyond  the  power  of  the  city  under  its  charter. 

The  source  of  the  power  for  the  passage  of  the  ordinance 
in  question,  if  it  exists,  must  be  found  in  the  9th  clause  of  the 
63rd  section  of  article  V  of  the  General  Incorporation  Act, 
under  which  the  city  is  chartered,  to-wit,  **to  regulate  the 
use  of  streets"  (and  regulation,  as  here  used,  includes  control. 
Chicago  Dock  Co.  v.  Oarrity,  115  111.  155),  or  under  subdi- 
vision 66  of  section  62,  article  V  of  said  act,  which  gives  the 
power  "to  regulate  the  police  of  the  city  or  village,  and  pass 
and  enforce  all  necessary  police  regulations.'' 

This  latter  clause  was  before  the  supreme  court  in  the  case 
of  MacPherson  v.  The  Village  of  Chehanse,  114  111.  46,  where 
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it  was  insisted  that  it  referred  to  the  organization  and  regu- 
lation of  the  police  force.  The  supreme  court  said  in  that 
case:  **We  think  this  a  too  narrow  construction, — ^that  the 
clause  is  not  limited  in  its  application  to  police  officers,  but 
may  extend  to  and  embrace  a  subject-matter  of  police  regula- 
tion, under  the  general  police  power  of  the  state." 

The  police  power  of  the  state  is  delegated  to  the  municipal- 
ity under  said  section  62,  and  the  only  question  is  whether 
the  city  has  properly  exercised  that  power,  or  the  power  regu- 
lating the  streets,  expressly  given,  l^y  the  passage  of  the  ordi- 
nance on  the  8th  of  June. 

It,  is  for  the  city  council  to  determine  when  an  exigency 
exists  for  the  exercise  of  the  police  power,  but  what  are  the 
subjects  of  its  exercise  is  clearly  a  judicial  question. 

The  exercise  of  legislative  discretion  is  not  subject  to  re- 
view by  the  courts  when  the  measures  adopted  are  calculated 
to  secure  the  public  comfort,  safety  or  welfare,  but  the  mea- 
sure  so  adopted  must  have  some  relation  to  the  ends  specified. 
Ritchie  v.  People,  155  111.  98. 

The  legislative  body  (in  this  case  the  city  council)  has  no 
power  under  the  guise  of  police  regulation,  to  arbitrarily  in- 
vade the  personal  rights  and  personal  liberty  of  the  individ- 
ual citizen.  It  cannot,  in  the  exercise  of  the  police  power, 
prohibit  an  act  which  is  harmless  in  itself,  or  pass  an  ordi- 
nance, which  unnecessarily,  or  arbitrarily,  interferes  with  the 
right  of  the  citizen  to  use  the  public  streets. 

The  city  holds  its  streets  in  trust  for  the  public  for  purposes 
of  travel,  and  such  use  by  the  public  is  a  matter  of  right.  As 
our  supreme  court  says  in  the  case  of  City  of  Chicago  v.  Col- 
lins, 175  111.  445,  commonly  known  as  the  ''Bicycle  Case:'* 
**The  right  to  travel  being  in  the  general  public  everywhere, 
all  persons  have  a  right  to  pass  along  and  use  the  streets  and 
alleys  of  a  city  in  all  their  parts,  the  full  width  and  length 
thereof.  •  •  •  The  right  of  the  public  to  use  the  streets 
is  the  right  to  use  them  for  purposes  of  travel  in  the  recog- 
nized methods  in  which  the  public  highways  of  the  state  are 
used.  *Any  method  of  travel  may  be  adopted  by  individual 
members  of  the  public  which  is  an '  ordinary  method  of  loco- 
motion, or  even  an  extraordinary  method,  if  it  is  not  of  itself 
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calculated  to  prevent  a  reasonably  safe  use  of  the  street  by- 
others.'* 

In  that  case  a  license  fee  was  exacted  as  a  tax  for  the  pur* 
■pose  of  repairing  the  streets.    The  court  proceeds: 

**A  license,  therefore,  implying  a  privilege,  cannot  possibly 
exist  with  reference  to  something  which  is  a  right  free  and 
open  to  all,  as  is  the  right  of  the  citizen  to  ride  and  drive  over 
the  streets  of  the  city  vnthout  charge  and  without  toll,  pro- 
vided he  does  so  in  a  reasonable  manner.*' 

**The  right  of  the  legislative  power  to  interdict  unwhole- 
some trades  *  •  •  •  and  the  application  of  steam  power 
to  propel  cars,"  etc.,  in  the  midst  of  dense  masses  of  people^ 
is  placed  by  Chancellor  Kent,  ''upon  the  general  and  rational 
pianciple  that  every  person  ought  to  so  use  his  own  as  not  to 
injure  his  neighbors,  and  that  private  interests  must  be  made 
subservient  to  the  general  interests  of  the  community."  2 
Kent,  Com.  34.- 

Bearing  those  principles  in  mind,  the  question  is,  whether 
the  requiring  of  one  using  an  automobile  in  the  streets  of  the 
city,  to  place  numbers  upon  the  same,  is  a  valid  exercise  of 
the  general  police  power  given  by  the  charter,  in  connection 
with  the  express  power  given  to  regulate  the  use  of  the  streets. 
•  There  would  be  no  question  as  to  the  right  of  the  city  to 
regulate  the  running  of  steam  locomotives  within  the  city 
upon  tracks  in  the  streets  or  in  the  streets  without  tracks. 
The  reason  is,  first,  that  locomotives  are  dangerous  to  pe- 
destrians or  to  other  vehicles  using  the  streets.  If  left  un- 
regulated by  limiting  the  speed,  requiring  the  ringing  of  bells, 
^topping  at  crossings,  etc.,  they  would  seriously  interfere  with 
the  reasonable  enjoyment  of  the  use  of  the  streets  by  other 
vehicles  and  by  pedestrians. 

It  is  the  duty  of  the  police  to  see  that  ordinances  against 
fast  driving  of.  vehicles  on  the  streets  are  complied  with.  It 
is  shown  by  affidavit  in  this  case  that  such  ordinances  cannot 
be  enforced  against  automobiles,  because  their  capacity  for 
great  speed  enables  the  drivers  of  them  to  escape  with  their 
vehicles  from  the  pursuits  of  the  police  when  an  attempt  is 
made  to  arrest  them  in  the  act  of  violating  such  ordinances. 

That  this  is  a  common  occurrence  is  shown,  and  in  order  to 
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be  able  to  identify  the  vehicle  and  the  driver,  it  is  shown  that 
it  is  necessary  that  the  automobile  be  numbered  with  large 
figures  so  that  by  this  means  the  person  who  is  violating  the 
ordinance  against  rapid  driving,  may  be  traced  and  identified. 

It  is  also  shown  that  the  speed  of  this  new  vehicle,  the  auto- 
mobile, is  from  fifteen  to  seventy-five  miles  an  hour,  and  that 
unless  the  ordinance  against  fast  driving  is  strictly  enforced 
against  them,  they  will  seriously  interfere  with  the  rights  of 
other  vehicles  and  pedestrians  to  a  reasonable  enjoyment  of 
their  use  of  the  streets. 

It  is  no  answer  to  say  that  other  vehicles  for  private  use  are 
not  required  to  be  numbered.  The  necessity  that  other  ve- 
hicles should  be  numbered  does  not  appear  to  exist. 

The  automobile  is  a  class  unto  itself  and  no  reason  can  be 
perceived  why  the  police  power  shall  not  be  exercised  as  to 
any  specific  class. 

That  this  new  vehicle,  the  automobile,  is  more  dangerous  to 
pedestrians  and  other  vehicles  using  the  streets  than  any  here- 
tofore known,  must  be  admitted,  and  it  is  a  proper  exercise 
of  the  police  power  and  of  the  power  to  regulate  the  streets, 
{6t  the  city  council  to  place  them  under  such  restrictions  as 
will  enable  the  police  to  enforce  against  them  the  penalty  for 
exceeding  the  speed  allowed  by  the  city  ordinances,  and  also 
as  to  enable  the  police  power  to  enforce  other  restrictions, 
such  as  in  retrard  to  lights,  thfe  observance  of  the  laws  of  the 
road  by  such  vehicles,  etc. 

The  requirements  as  to  numbering  would  tend  to  do  so  in 
the  opinion  of  the  city  council,  and  it  is  not  for  the  court  to 
say  that  it  will  not,  and  that  it  is  an  unreasonable  restriction, 
or  unnecessary  in  the  proper  exercise  of  the  police  power. 

I  do  not  consider  the  validity  of  the  ordinance  passed  last 
year  requiring  an  examination  and  license  to  the  person  desir- 
ing to  operate  an  automobile,  to  be  in  question  in  this  case. 
The  validity  of  that  ordinance  is  now  before  the  appellate 
<50urt  in  a  suit  that  was  commenced  by  some  of  these  com- 
plainants. 

A  license,  when  not  required  as  a  tax,  as  in  the  bicycle  case, 
City  V,  Collins,  175  111.  445,  may,  in  my  opinion,  be  required 
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to  be  taken  out  as  a  police  regulation,  if  it  aids  in  the  en- 
forcement of  the  i)olice  jwwer  of  the  city  to  regulate  the 
speed  of  vehicles. 

It  is  true  this  ordinance  requires  the  numbers  on  the  auto- 
mobile to  correspond  with  the  number  of  the  license  issued 
to  the  owner  or  operator,  but  I  cannot  assume  that  the  oper- 
ator or  owner  of  the  automobile  cannot  obtain  a  license  with- 
out complying  with  the  ordinance  of  1902. 

Another  reason  why  I  deny  the  temporary  injunction  is,, 
that  the  evidence  is  insufficient  to  prove  that  these  machines,, 
with  such  tremendous  speed  power,  are,  as  alleged,  of  simple 
construction,  and  can  be  operated  by  any  intelligent  person. 

I  can  take  notice,  without  proof  being  made,  that  they  are 
capable  of  running  at  great  speed;  that  they  quite  often  are 
seen  upon  the  public  streets  at  a  standstill,  incapable  of  mov- 
ing,  out  of  order  for  some  reason  or  other,  iand  also  that  acci- 
dents are  quite  frequent,  which  are  charged  to  the  reckless 
control  of,  or  the  inability  to  control,  these  same  vehicles. 

I  cannot,  therefore,  upon  affidavits  stating  the  general  con- 
clusion as  to  their  ease  of  management  and  simplicity  of  con- 
struction declare  this  police  regulation  is  unreasonable  or  un- 
warranted as  a  means  of  regulating  the  use  of  the  streets  by 
those  automobile  vehicles. 

Motion  for  temporary  injunction  is  denied. 


{Hupertor  Court  of  Cook  County,   In  Chancery,) 

James  L.  Morris,  by  his  next  friend* 

vs. 
Boughan  (Bowan). 

(1899.) 

I17SA17E    PEBSON — ^EQUTTABLE    JuBISDICTION    TO    APPOINT    TeMFOBAST 

Recexveb  UntHj  Appointment  op  Consebyatob  by  Pbobate 
Ck)X7BT.  Where  It  appears  that  a  person  is  Insane  and  incapa- 
ble of  managing  his  property  and  business,  held  that  a  court 
of  equity  has  power  to  appoint  a  temporary  receiver  until  the 
probate  court  has  appointed  a  conservator  for  him. 
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Bill  for  appointment  of  temporary  receiver  of  property  of 
insane  person.  Gen.  No.  202,439.  Heard  upon  affidavit  and 
oral  evidence  in  behalf  of  complainants  and  defendants,  be- 
fore Judge  Farquin  Q.  Ball. 

The  facts  are  stated  in  the  opinion. 

C  M,  Durand,  for  complainant. 

Atwood  &  Pease,  M.  S.  Bradley,  and  Cutting,  Castle  &  Wil- 
liams, for  various  parties. 

Ball,  J.: — 

This  is  a  bill  brought  by  James  L.  Morris,  by  his  next 
friend.  It  states  that  Morris  is  the  proprietor  of  a  large  stove 
repairing  business;  that  he  is  childless  and  a  widower,  his 
wife  having  recently  died;  that  since  July  of  this  year  he  has 
been  ill  and  constantly  confined  to  his  house  j  that  he  is  suffer- 
ing from  tuberculosis,  which  disease  has  progressed  so  far  as 
to  impair  his  mind ;  that  he  is  now  in  a  state  of  confusional 
insanity,  and  wholly  incapable  of  transacting  or  earing  for 
his  business ;  that  while  thus  insane,  and  on  August  16,  1899, 
he  was  induced  by  the  defendant  Rowan  to  convey  certain  real 
estate,  the  equity  of  which  is  worth  $15,000,  to  his,  Morris' 
wife,  who  is  the  sister  of  the  wife  of  Rowan;  that  this  deed 
was  without  con.sideration,  was  never  delivered  to  the  grantee, 
and  was  by  Rowan  fraudulently  kept  from  public  record  until 
after  her  death;  that  such  Jbusiness  is  being  carried  on  by 
Rowan,  under  a  pretended  power  of  attorney,  obtained  by 
him  from  Morris  on  said  August  16th,  at  which  time  the 
grantor  was  wholly  insane ;  that  Rowan  has  had  no  experience 
in  such  business  and  is  insolvent ;  that  the  credit  of  the  busi- 
ness is  being  impaired,  and  the  landlord  and  other  large  cred- 
itors are  threatening  to  collect  their  claims  by  legal  process 
unless  Rowan  be  removed  and  some  competent  person  be 
placed  in  charge  until  the  probate  court  can  pass  upon  the 
petition  filed  in  that  court,  for  the  appointment  of  a  conser- 
vator of  the  insane  complainant;  that  when  such  officer  has 
qualified  as  such,  he  be  substituted  herein  as  complainant. 

The  application  before  me  is  for  the  appointment  of  a  tem- 
porary receiver.     The  hearing  is  upon  the  sworn  bill,  upon 
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tlie  evidencj  of  certain  witnesses  examined  in  open  court,  and 
upon  affidavits  filed  by  each  party  hereto. 

In  answer  to  this  application  it  is  said  that  this  court  has 
no  jurisdiction  to  appoint  a  receiver  for  the  property  of  an 
insane  person  until  after  the  proper  court  has  appointed  a 
<5onservator  for  him.  This  contention  admits  all  the  allega- 
tions of  the  bill  which  are  properly  pleaded.  It  admits  waste 
and  spoliation  by  Rowan,  the  insolvency  of  Rowan,  and  the 
insane  condition  of  Morris. 

Every  lawyer  knows,,  and  therefore  the  court  must  be  pre- 
4snmed  to  know,  that  some  time  will  pass,  probably  a  month, 
before  the  probate  court  can  act  upon  the  application  for  a 
conservator.  In  that  interval,  unless  this  court  has  jurisdic- 
tion, the  estate  of  the  insane  person  is  wholly  at  the  mercy 
of  those  having  it  in  charge.  I  say  **  unless  this  court  has 
jurisdiction,''  since  it  is  provided  by  the  constitution  that  the 
^'circuit  courts  shall  have  original  jurisdiction  in  all  causes 
in  law  and  equity.  "^  Sec.  12,  Art.  VI.  And  hence  if  this 
court  has  not  the  power  to  preserve  this  estate,  such  power 
nowhere  exists.  The  law  is  not  so  impotent  as  to  be  unable 
to  protect  an  estate  of  a  person  under  disability  from  injury 
by  another  solely  because  the  probate  court  has  not  had  time 
to  appoint  a  conservator  for  the  unfortunate  owner.  *  The  law 
•does  not  tolerate  an  interregnum.  I  have  no  doubt  of  the 
jurisdiction  of  the  court  in  this  case;  and  I  am  glad  to  say 
that  under  the  authorities  it  is  hardly  a  disputable  question. 
Jones  V,  Lloyd,  9  Moak,  792,  and  case  there  cited. 

The  evidence  strongly  preponderates  that  Morris  is  insane 
And  is  wholly  incapable  of  transacting  business.  Two  of  the 
most  skilled  alienists  in  the  city,  after  a  careful  examination, 
affirm *in  open  court  and  under  cross-examination  that  he  is  a 
victim  of  confusional  insanity;  and  each  of  them  testifies  to 
specific  facts  which  irresistibly  support  such  conclusion.  As 
to  whether  Rowan  is  wasting  or  mismanaging  the  estate,  is 
not  so  clear,  the  affidavits  upon  this  point  being  conflicting. 
But  this  is  true,  that  the  principal  creditors  are  alarmed  aiid 
unite  in  the  request  for  his  removal.  From  all  the  evidence 
Jbefore  me  I  am  inclined  to  the  opinion  that  under  the  eir- 
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cumstances  he  is  an  improper  person  to  have  charge  of  this 
estate.  It  is  better  for  all  concerned  that  it  temporarily  be 
placed  in  the  control  of  some  competent  and  distinterested 
person. 

The  prayer  for  a  receiver  to  act  until  the  probate  court  has 
decided  whether  or  not  it  will  appoint  a  conservator  for  Mor- 
ris is  granted. 


(Criminal  Court  of  Cook  County.) 

The  People  of  the  State  of  Illinois 

vs. 
Charles  Davis. 

(February,  1901.) 

1.  Bail — Application  for — ^After  Verdict  of  Gcilty.   Under  the 

Illinois  statute  all  persons  are  entitled  to  bail  at  any  time  be- 
fore conyiction,  except  where  the  offense  is  a  capital  one. 
Held,  that  where  the  defendant  was  indicted  for  reeciving  stolen 
property  the  verdict  of  a  jury  finding  the  defendant  guilty  was 
a  conviction,  even  though  a  motion  for  a  new  trial  was  pend- 
ing, and  that  such  defendant  was  not  entitled  to  be  released 
on  ball. 

2.  Bail — Nature  of.    Bail  is  both  a  constitutional  and  statutory 

r^ght,  and  the  court  has  no  discretion  in  the  matter  except  to 
fix  the  amount 

Motion  to  admit  to  bail  after  conviction  by  jury  of  offense 
of  receiving  stolen  property.  Heard  before  Judge  Jesse  Hol- 
dom.     Motion  denied. 

For  statement  of  facts  see  opinion. 

A.  C,  Barnes,  assistant  state's  attorney  for  the  peopie. 

Wm,  S.  Forrest,  for  defendant. 

HOLDOM,  J.: — 

The  defendant  was  indicted  and  tried  before  the  court  and 
a  jury  on  a  charge  of  having  received  stolen  property  know- 
ing the  same  to  have  been  stolen,  and  a  verdict  of  guilty  re- 
turned and  a  motion  by  defendant  for  a  new  trial  entered. 
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The  cause  is  now  before  the  court  upon  an  application  to  ad- 
mit the  defendant  to  bail  pending  the  disposition  of  the  mo- 
tion for  a  new  trial. 

The  argument  of  counsel  for  defendant  resolves  itself  into 
but  one  question,  which  is:  What  is  a  conviction  within  the 
meaning  and  intent  of  the  statute  on  bail  which  provides 
**that  all  persons  shall  be  bailable  before  conviction  except  for 
capital  offenses  where  the  proof  is  evident  or  presumption 
great." 

Several  illustrations  in  point  may  be  gathered  from  our 
statutes.  Chapter  38,  Criminal  Code,  Div.  14,  Par.  631,  pro- 
vides **That  no  person  shall  be  imprisoned  for  non-payment 
of  a  fine  •  •  •  except  upon  conviction  by  jury ;  •  •  • 
and  provided  further,  that  when  such  waiver  of  jury  is  made, 
imprisonment  may  follow  judgment  of  the  court  without  con- 
viction by  jury.'* 

In  paragraph  634,  supra,  "Any  person  convicted  in  a  court 
of  this  state  having  jurisdiction  of  any  crime  or  misdemeanor 
the  punishment  of  which  is  confinement  in  the  county  jail^ 
may  be  sentenced  by  the  court  in  which  such  conviction  ia 
had.     •     •     •'» 

Bouvier's  Law  Dictionary,  Rawle  Edition,  defines  convic- 
tion as  **the  legal  proceeding  of  record  which  ascertains  the 
guilt  of  the  party  and  upon  which  the  sentence  or  judgment 
is  founded.''  Citing  Nasan  v.  Staples,  48  Me.  123;  Common- 
wealth V.  Lockwood,  109  Mass.  323;  Commonwealth  v.  Oor- 
ham,  99  Mass.  420. 

Another  definition  there  found  is:  ''Finding  a  person  guilty 
by  verdict  of  a  jury."  Citing  1  Bishop,  Criminal  Law,  sec, 
223. 

The  doctrine  enunciated  in  Faunce  v.  People,  51  111.  311,. 
is  not  applicable  either  on  the  facts  or  the  law  to  cases  of  bail. 

The  statute  disqualifying  a  person  from  testifying  as  a  wit- 
ness invoked  in  Faunce  v.  People  is  but  declaratory  of  the 
common  law  and  must  be  construed  with  that  fact  in  view. 
At  common  law  conviction  of  certain  crimes,  when  accom- 
panied by  judgment,  disqualifies  the  person  convicted  from 
being  a  witness.  Judgment  must  follow  conviction  in  order 
84 
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to  work  a  disqualification  for  non  constat  a  new  trial  might 
be  awarded.  It  is  the  imprisonment  following  on  the  judg- 
ment of  the  court  which  makes  the  person  infamous  and  which 
must  concur  with  the  conviction  in  order  to  disqualify. 

Bail  is  a  legal  right  about  which  courts  have  no  discretion, 
except  to  fix  the  amount.  It  is  both  constitutional  and  stat- 
utory. I  hold,  however,  that  the  verdict  of  a  jury  is  a  convic- 
tion in  law  and  within  the  meaning  of  the  statute  on  bail,  and 
that  in  his  present  position  the  defendant  is  not  bailable. 

The  motion  to  admit  to  bail  is  therefore  denied. 


iSuperior  Court  of  Cook  County.    In  CJiancery.) 

.   F.  S.  Webster  Company 

VB. 

Henry  J.  Frank  and  SoL  L.  Lowenthal. 

(April.  1903.) 

1.  Strkets — Obstbuctions  in — PowEB  OF  City  to  AtrrHOBiZB.     It 

is  not  every  obstruction  of  a  street  or  sidewalk  that  is  illegaL 
If  the  obstruction  is  authorized  by  the  municipality  and  is  prop- 
erly constructed  so  as  not  to  interfere  with  the  public  use  of 
the  street  or  sidewalk,  it  is  not  to  be  regarded  as  a  nuisance. 
But  it  is  Indispensible  that  the  street  or  sidewalk  be  left  free 
for  the  public  use  and  in  as  safe  a  condition  as  it  would  have 
been  without  such  obstruction. 

2.  Same — ^Awnings  Over  SiDEWAiiK.    Where  the  defendants  under 

the  authority  of  a  city  ordinance  erect  an  awning  over  the  side- 
walk in  front  of  their  premises,  and  such  awning  does  not  In- 
terfere with  public  travel,  an  adjoining  property  owner  is  not 
entitled  to  an  injunction  restraining  the  maintenance  of  such 
awning. 

8.  Same — Intebference  With  View.     As  to  any  interruption  of 
complainant's  facilities  of  outlook  in  the  sense  of  view  merely, 
it  is  well  settled  that  injunction  will  not  lie  as  mere  interfer-« 
ence  with  prospect  Is  not  an  incident  of  the  estate,  and  there 
1b  no  remedy  in  the  absence  of  a  contract 

4.  Stbebts — ^Mannes  of  Use — Citt  Council  Mat  Pbescbibx.    The 
manner  of  the  use  of  the  streets  is  for  the  city  council  to  pr& 
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scribe,  and  where  such  city  council  by  a  general  ordinance  au- 
thorizes the  erection  of  awnings  over  a  public  sidewalk  no  com- 
plaint can  be  made. 
6.  City  Council — ^Powers  to  Pass  Ordinance  as  to  Ebeotion  of 
Awning.  The  city  council  under  the  power  to  "regulate  the 
us^  of  streets  for  signs,  awnings,  awning  posts/'  etc.,  is  author- 
ized to  permit  the  erection  of  awnings  over  Bidew|Jks. 

Bill  in  equity.    Motion  to  dissolve  preliminary  injunction. 
Heard  before  Judge  Jesse  Holdom. 
For  statement  of  facts  see  opinion. 
Dent  &  Whitman,  for  complainant. 
A,  W.  Pulver  and  F,  H.  Culver,  for  defendants. 

Holdom,  J.: — 

Complainant  occupies  as  lessee  a  store,  No.  139  Madison 
street,  with  a  basement  thereunder,  and  a  like  basement  under 
the  adjoining  number,  141.  The  business  there  conducted  is 
dealing  in  typewriters,  and  in  the  store  the  typewriting  ma- 
chines are  displayed  with  artistic  lettering  on  the  store  win- 
dows calculated  to  attract  the  attention  of  passers-by  and  of 
sufficient  conspicuousness  in  size  as  to  be  viewable  for  some 
distance  on  Madison  street  which  in  this  particular  vicinity  is 
unobstructed  in  both  directions.  Defendants  operate  a  the- 
atre east  of  and  adjoining  the  store  of  complainant,  and  it  is 
averred  have  commenced  to  construct  in  front  of  their  theatre 
a  permanent  awning  of  durable  material  to  extend  from  their 
front  wall  at  or  about  the  top  of  the  first  story  of  the  building 
to  or  near  the  edge  of  the  sidewalk ;  that  complainant  is  en- 
titled to  the  undisturbed  enjoyment  of  the  air  and  light  upon 
Madison  street  in  the  use  of  its  premises;  that  the  construc- 
tion of  the  awning  by  the  defendant  will  abridge  such  light 
and  injure  its  business  and  work  irreparable  injury ;  and  fur- 
ther charging  "that  such  awning  is  one  which  could  not  be 
properly  licensed  or  authorized  by  the  city  of  Chicago,  and 
if  defendants  have  obtained  any  such  license  the  same  is  void. 
That  defendants  on  or  about  September  12,  1902,  procured 
to  be  issued  by  the  commissioner  of  buildings  of  the  city  of 
Chicago  a  license  or  permit  to  construct  an  iron  and  glass  can- 
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opy  at  number  137  Madison  street  to  be  upon  same  plan  ex- 
hibited by  defendants  and  is  the  structure  complained  of." 

A  temporary  injunction  has  been  granted  and  the  cause  ia 
now  before  the  court  on  a  motion  to  dissolve  the  injunction  on 
the  hearing  of  which  affidavits  pro  and  con  were  read  in  evi- 
dence in  support  respectively  of  the  bill  and  answer  now  on 
file. 

It  is  not  disputed  that  defendants  claim  to  act  in  the  con- 
struction of  such  awning  under  power  of  a  general  ordinance 
of  the  city  of  Chicago  in  relation  to  awnings,  being  Sec.  1824 
of  the  Revised  Ordinances  of  1897,  viz. : 

**  Fixed  awnings  may  be  constructed  over  sidewalks,  as  pro- 
tection to  the  entrances  of  buildings,  provided  such  awnings 
are  constructed  of  a  metal  framework,  filled  with  glass,  not 
less  than  three-quarters  of  an  inch  thick,  and  supported  en- 
tirely from  the  structure  of  the  building  and  without  posts  or 
other  obstructions  upon  the  sidewalk.  Such  awnings  shall  be 
of  the  width  of  the  entrances  which  they  protect  and  shall  ex- 
tend over  the  entire  width  of  the  sidewalk  in  front  of  the  same. 
The  lowest  part  of  the  awning  shall  be  at  least  ten  feet  above 
the  sidewalk  level.  Any  person  who  shall  erect  any  awning 
contrary  to  the  provisions  hereof  or  refuse  or  neglect  to  forth- 
with remove  any  awning  or  awning-post  heretofore  or  here- 
after erected  contrary  to  the  provision  hereof,  shall  be  subject 
to  a  penalty  of  five  dollars  for  every  offense  and  to  a  further 
penalty  of  five  dollars  for  every  day  he  shall  fail  to  comply 
therewith,  after  written  notice  from  the  commissioner  of  build- 
ings to  remove  the  same." 

That  thereunder  plans  for  the  proposed  awning  were  sub- 
mitted to  and  approved  by  the  commissioner  of  public  works 
and  a  permit  for  its  erection  granted — ^but  complainant  con- 
tends that  the  city  council  had  no  power  to  pass  any  such 
ordinance  nor  any  power  to  grant  to  any  person  the  right  to 
do  anything  the  natural  result  of  which  would  be  to  curtail 
the  air,  light  or  prospect  to  complainant's  store. 

In  support  of  this  contention  the  principles  of  law  an- 
nounced in  Field  v.  Barling,  149  111.  556 ;  HiVbard  v.  Chicago, 
173  111.  91;  People  ex  rel  v.  City  of  Chicago  and  Marshall 
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Field,  193  111.  543  (in  which  latter  case  this  court  is  referred 
to  the  reason  and  the  law  stated  in  the  dissenting  opinion  by 
Mr.  Justice  Magruder,  the  only  member  of  the  court  who  does 
not  concur  in  the  opinion  filed  in  the  case) ;  McOann  v.  The 
People^  194  111.  526,  and  other  cases  are  urged  as  applicable 
and  decisive  of  the  complainant's  right  to  have  the  injunction 
continued  in  force. 

In  the  Field  case  the  common  council  by  resolution  at- 
tempted to  grant  the  right  to  Field  to  construct  across  Holden 
Place  a  three  story  bridge  to  connect  the  old  with  the  new 
building  of  Field  then  in  process  of  construction.  Holden 
Place  was  a  public  street,  forty  feet  wide,  platted  as  such  in 
the  original  subdivision  by  the  Federal  government.  The 
complainant  owned  property  abutting  on  this  street  to  the 
north  of  this  proposed  structure  and  claimed  that  its  construc- 
tion would  materially  damage  his  property  as  to  access,  light, 
air,  rental  and  salable  value,  and  it  was  held  that  the  city 
holding  the  streets  as  it  does  in  trust  for  the  public  use,  had 
no  right  to  permit  any  use  or  diversion  from  public  to  pri- 
vate interests ;  that  the  right  attempted  to  be  granted  by  the 
permit  was  a  special  privilege  to  a  private  person  in  public 
property  and  was  therefore  within  the  constitutional  inhibi- 
tion and  void. 

In  the  Hibbard  case  the  offending  awning  was  constructed 
and  maintained  under  a  special  license  and  permit  in  viola- 
tion of  an  existing  general  ordinance  governing  and  regulat- 
ing the  erection  and  maintaining  of  awnings.  The  council  re- 
voked the  permit  and  ordered  the  awning  taken  down.  Hib- 
bard jsought  to  thwart  the  action  of  the  city  in  this  regard  by 
injunction.  The  manner  of  the  construction  of  this  awning 
made  it  an  encroachment  and  an  obstruction  upon  the  street. 
It  was  in  fact  as  well  as  in  law  a  purpresture.  It  was  held 
that  the  m^re  consent  of  the  city  council  by  resolution  or 
order  gives  no  vested  right. 

The  case  at  bar  differs  materially  upon  principle  to  the 
cases  cited  by  counsel  for  complainant.  The  right  in  the  lat- 
ter cases  was  claimed  not  under  a  general  ordinance  applica- 
ble alike  to  all,  but  as  a  special  privilege  by  resolution  of  the 
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council ;  rights  claimed  thereunder  could  be  terminated  at  any 
time  at  the  pleasure  of  the  counciL 

The  principal  question  to  be  primarily  determined  is 
whether  or  not  the  ordinance,  supra,  under  which  defendants 
are  claiming  the  right  to  erect  the  awning  which  is  sought  to 
be'  restrained  in  this  cause,  is  within  the  power  of  the  city 
council  to  enact.  Subdivision  17,  sec.  1,  art.  V,  title,  **  Cities 
and  Villages,''  confers  among  other  powers  on  the  city  council 
to  ''regulate  the  use  of  streets  for  signs,  awnings,  awning 
posts,"  etc. 

Is  sec.  18  of  revised  ordinances  of  1897  in  excess  of  the 
power  there  granted  or  subject  to  criticism  as  being  obnoxious 
to  constitutional  limitation? 

The  supreme  court  has  not  judicially  interpreted  this  sec- 
tion of  the  ordinance  relating  to  awnings.  The  nearest  case 
in  point  is  Smith  v.  McDowell,  148  111.  51,  which  by  analogy 
is  decisive  of  the  case  at  bar.  The  court  said  on  page  65 :  '*It 
by  no  means  follows  that  every  obstruction  of  a  street  is  a 
purpresture  or  illegal.  Thus  the  necessary  and  temporary  ob- 
structioii  incident  to  the  use  or  repair  of  a  street,  •  •  • 
excavations  under  the  street  authorized  by  the  municipality 
and  the  like  {Gridley  v.  Bloomington,  68  111.  47)  if  temporary 
and  reasonably  necessary  must  be  borne,  as  a  reasonable  and 
necessary  limitation  of  the  free  and  uninterrupted  right  of 
use  by  the  public.  •  •  •  And  so  in  respect  of  iron  grat- 
ings to  admit  light,  openings  for  admission  for  coal,  flap  or 
trap  doors,  the  extension  of  signs  into  the  street,  and  the  like, 
if  authorized  by  the  municipality,  and  properly  constructed, 
so  as  not  to  interfere  with  the  public  use  of  the  street  or  side- 
walk are  not  to  be  regarded  as  nuisances.  But  it  is  indis- 
pensable, to  take  from  the  use  of  the  street  for  such  purposes 
the  character  of  a  nuisance  that  the  street  or  sidewalk  be  left 
free  for  the  public  use,  and  in  as  safe  condition  as  it  would 
have  been  without  such  use.     *     *     *  " 

The  structure  proposed  by  the  defendants  will  in  no  man- 
ner affect  the  use  by.  the  public  of  the  sidewalk  in  front  of 
either  the  premises  of  complainant  or  defendants;  the  bill 
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charges  that  it  is  to  be  erected  at  the  top  of  the  first  story  of 
the  building  and  to  be  extended  to  a  point  over  the  edge 
of  the  sidewalk,  precluding  any  possibility  of  its  interfering 
with  public  travel  in  any  manner;  it  can  not  physically  inter- 
fere with  the  premises  of  complainant  (it  occupying  the  store 
or  first  floor  and  basement) ;  the  awning  it  is  admitted  is  in- 
tended to  be  constracted  of  iron  and  glass  to  the  east  and 
above  the  store  of  complainant  and  it  can  not  to  any  materially 
appreciable  extent  interfere  with  either  light  or  air. 

In  Garrett  v.  Janes,  65  Md.  260,  3  Atl.  597,  the  court  said 
on  page  271:  **As  to  any  interruption  of  the  plaintiffs'  fa- 
cilities of  outlook  in  the  sense  of  view  merely,  it  has  been  long 
ago  decided  that  for  mere  interference  with  prospect,  it  not 
being  an  incident  of  the  estate,  no  remedy  lies  apart  from  con- 
tract. Aldred's  Case,  9  Coke  59;  Butt  v.  Imperial  Oas  Co,, 
L.  R.  2  Ch.  App.  158. 

The  manner  of  the  use  of  the  streets  is  for  the  city  council 
to  prescribe  and  they  must  be  the  judge  of  the  necessities  of 
condition  and  environment — they  may  ornament  the  streets 
in  such  artistic  fashion  as  they  may  see  fit — erection  of  monu- 
ments or  drinking  fountains  would  be  within  their  discre- 
tion— such  are  considered  in  some  urban  communities  desira- 
ble. The  modem  awning  is  to  be  found  in  all  cities  of  any 
considerable  importance  as  to  population,  wealth  and  artistic 
refinement,  and  is  in  these  modem  times  looked  upon  as  a 
public  utility  in  places  to  which  the  public  resort  in  large 
numbers,  such  as  theatres,  hotels,  museums,  art  galleries, 
churches,  etc.,  and  have  come  to  be  regarded  as  a  public  neces- 
sity. When  erected  in  public  places,  an  awning  can  not  be 
regarded  as  being  for  private  use,  but  for  the  public  benefit. 

Conceding  however,  the  contention  of  counsel  for  complain- 
ant as  to  the  correctness  of  his  position  on  the  law  of  the  case 
we  find  no  facts  warranting  the  application  of  his  legal  prin- 
ciples. It  must  be  conceded  that  there  is  no  obstruction  of 
the  public  highway  possible  by  the  erection  of  the  proposed 
awning,  no  interference  with  the  unobstructed  use  of  the  street 
by  the  public.  It  can  not  be  contended  that  there  is  any  ob- 
struction of  air  of  any  moment  and  if  there  be  an  impairment 
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of  light  it  is  so  slight  as  to  be  practically  inconsequential,  it  is 
damnum  absque  injuria.  The  laat  point  is  the  alleged  inter- 
ruption or  limitation  of  view  which  it  is  claimed  will  result 
from  the  erection  of  the  proposed  awning;  as  we  have  already 
seen  no  right  to  outlook  or  view  exists,  save  by  contract.  Gar- 
ret V,  Janes,  supra.  It  therefore  follows  that  the  city  ordi- 
nance, supra,  is  valid  as  being  within  the  authority  conferred 
by  the  City  and  Village  Act,  supra.  This  being  my  conclu- 
sion, it  follows  that  complainant  is  not  entitled  to  maintain 
the  injunction  prayed  in  its  bill  and  preliminarily  granted 
herein  and  it  will  therefore  be  dissolved. 


(Superior  Court  of  Cook  County,) 

People  ex  rel.  Sonta^ 

vs. 

W.  D.  Eruse. 

(Nov.  21,  1899.) 

1.  "Flag  Law"  XJNcoNSTrruTiONAL.    The  Illinois  statute  known  as 

the  "Flag  Law"  prohibiting  the  use  of  the  national  flag  for 
advertising  purposes  is  in  derogation  of  the  constitution  and 
void  as  not  being  within  the  police  power  of  the  legislature 
and  coming  within  the  category  of  laws  known  as  class  legis- 
lation. 

2.  Same.    Relator,  agent  of  the  Anheuser-Busch  Brewing  As8*n, 

was  arrested  for  selling  beer  contained  In  bottles  and  barrels 
upon  which  appeared  the  trade  mark  of  the  Brewing  Ass'n. 
consisting  of  a  device  in  which  stars  and  stripes  appeared  on  a 
shield  In  connection  with  an  eagle,  alleged  to  be  in  violation 
of  the  Illinois  flag  law  prohibiting  the  use  of  the  national  flag 
or  emblem  for  advertising  purposes.  Upon  habeas  corpus,  held 
that  the  law  was  unconstitutional  and  that  relator  should  be 
discharged  from  arrest 

Habeas  corpus^  Superior  court  of  Cook  county.  Gen.  No. 
202,274.  Heard  before  Judges  Holdom,  Brentano  and  Stein, 
sitting  en  banc. 

The  facts  are  stated  in  the  opinion. 

C,  H,  Aldrich,  attorney  for  plaintiff. 
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HOLDOM,  J. : — 

This  habeas  corpus  proceeding  brings  up  for  consideration 
and  determination  the  constitutionality  of  the  so-called  **Flag 
Law  Statute/'  being  an  act  passed  by  the  legislature  of  the 
state  and  approved  by  the  governor  April  22,  1899,  contain- 
ing five  sections  and  entitled  **An  act  to  prohibit  the  use  of 
the  national  flag  or  emblem  for  any  commercial  purposes  or 
as  an  advertising  medium/'* 

iThe  Illinois  statute  in  question  is  as  follows: 

'*An  act  to  prohibit  the  use  of  the  national  flag  or  emblem  for  any 
commercial  purposes  or  as  an  advertising  medium. 

Section  1.  Be  It  enacted  by  the  people  of  the  State  of  Illinois, 
represented  in  the  General  Assembly:  That  it  shall  be  unlawful 
for  any  person,  firm,  organization  or  corporation  to  use  or  display 
the  national  flag  or  emblem,  or  any  drawing,  lithograph,  engraving, 
daguerreotype,  photograph  or  likeness  of  the  national  flag  or  em- 
blem, as  a  medium  for  advertising  any  goods,  wares,  merchandise, 
publication,  public  entertainment  of  any  character  or  for  any  other 
purpose  intended  to  promote  the  interests  of  such  person,  firm,  cor- 
poration or  organization. 

Section  2.  Nothing  in  this  act  shall  be  construed  as  affecting 
either  public  or  private  exhibitions  of  art,  or  shall  in  any  way  re- 
strict the  use  of  the  national  flag  or  emblem  for  patriotic  purposes. 

Section  3.  All  prosecutions  under  the  provisions  of  thia  act  shall 
be  brought  by  any  person  or  persons  violating  any  of  the  provisions 
of  this  act,  before  any  Justice  of  the  peace  of  the  county  in  which 
such  violation  is  alleged  to  have  taken  place,  or  before  any  court  of 
competent  jurisdiction;  and  it  is  hereby  made  the  duty  of  the  state's 
attorney  to  see  that  the  provisions  of  this  act  are  enforced  in  their 
respective  counties,  and  they  shall  prosecute  all  offenders  on  receiv- 
ing information  of  the  violation  of  any  of  the  provisions  of  this  act; 
and  it  is  made  the  duty  of  the  sheriffs,  deputy  sheriffs,  constables 
and  police  officers  to  inform  against  and  prosecute  all  persons  whom 
there  is  probable  cause  to  believe  are  guilty  of  violating  the  provi- 
sionft  of  this  act;  one-half  of  the  amount  recovered  In  any  penal 
action  under  the  provisions  of  this  act  shall  be  paid  to  the  person 
flllng  the  complaint  in  such  action,  and  the  remaining  one-half  to 
the  school  fimd  of  the  county  in  which  the  said  conviction  is  ob- 
tained. 

Section  4.  All  prosecutions  under  this  act  shall  be  commenced 
within  six  months  from  the  time  such  offense  was  committed,  and 
not  afterwards. 

Section  5.    Any  persons  violating  the  provisions  of  this  act  shall 
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Relator  was  arrested  on  five  warrants  issued  by  0.  H.  Me- 
Conoughey,  a  Cook  county  justice  of  the  peace,  for  alleged 
violations  of  this  act.  Eelator  is  the  agent  at  Chicago  of  the 
Anheuser-Busch  Brewing  Association,  a  IMissouri  corporation, 
with  its  brewery  and  principal  office  at  the  city  of  St.  Louis 
in  said  state.  The  trade  mark  of  said  brewing  company  ap- 
pearing on  bottles  and  barrels  of  beer  vended  at  Chicago  by 
the  relator  consisting  of  a  device  in  which  stars  and  stripes 
appear  on  a  shield  in  conjunction  with  an  eagle  alleged  to  be 
the  national  emblem,  is  the  gravamen  of  the  offense  which  is 
claimed  to  be  a  violation  of  the  act  for  which  the  arrests  were 
made,  to  free  himself  from  which  relator  has  sued  out  the 
writ  of  habeas  corpus  in  this  case.  The  trade  mark  which 
it  is  claimed  is  violative  of  the  statute  has  been  registered  as 
such  in  the  patent  office  of  the  United  States  and  so  certified 
by  the  commissioner  of  patents  in  pursuance  of  the  act  of 
Congress  regulating  the  registration  of  **  trade  marks.'" 

No  Federal  statute  except  that  establishing  the  national 
flag  and  comprised  in  sections  1791  and  1792,  Bevised  Statutes 
United  States,  and  providing  also  for  the  addition  of  a  star 
for  each  new  state  admitted  into  the  union,  has  ever  been 
passed ;  and  as  the  act  of  the  Illinois  legislature  now  in  ques- 
tion does  not  in  any  manner  conflict  with  or  contravene  the 
Federal  statute,  and  as  there  is  nothing  in  the  organic  law 
of  the  state  or  nation  limiting  in  any  manner  state  control  of 
the  flag,  it  follows  that  the  legislature  of  Illinois  has  as  much 
power  and  right  to  enact  laws  in  relation  to  the  national  flag 
as  congress  itself.  If,  therefore,  the  act  in  question  is  uncon- 
stitutional it  is  for  some  inherent  infirmity  which  woxdd  make 
it  equally  so,  were  it  an  act  of  the  Federal  congress. 

There  is  no  force  in  the  contention  that  the  act  is  repug- 

be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction,  shall  be 
punished  by  a  fine  of  not  less  than  110.00  nor  more  than  1100.00 
and  costs,  and  in  default  of  payment  of  said  fine  and  costs  imposed 
shall  be  imprisoned  in  the  county  Jail  at  the  rate  of  one  day  for 
each  dollar  of  fine  and  costs  imposed. 

Approved  April  22,  1899. 

(Laws  of  Illinois.  1899,  page  234.) 
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nant  to  the  commerce  clause  of  the  constitution.  The  fallacy 
of  the  argument  lies  in  the  assumption  that  a  '* trade  mark"  i» 
in  effect  a  component  part  of  an  article  of  commerce  because 
it  is  a  medium  of  sale ;  while  in  fact  it  is  the  goods,  of  which 
the  trade  mark  is  no  integral  part,  which  constitutes  the  com- 
mercial article.  The  registration  of  a  trade  mark  under  the 
act  of  congress  providing  for  such  registration  grants  unto 
the  party  registering  it,  protection  against  its  infringement  by 
others,  and  nothing  more. 

It  is  contended  upon  the  part  of  the  state  that  the  enact- 
ment of  the  **Plag  Law  Statute,"  is  an  exercise  of  the  police 
power  of  the  legislature,  and  it  is  urged  with  much  earnest- 
ness and  confidence  that  the  statute  rests  for  its  support  upon 
that  fundamental  principle.  What  constitutes  the  police 
power  is  a  question  of  law  to  be  determined  by  the  court. 
Eden  v.  The  People,  161  111.  296 ;  Lake  View  v.  Rose  Hill 
Cemetery,  70  111.  191.  Is  the  use  of  the  national  flag  or  em- 
blem for  commercial  purposes  or  as  an  advertising  medium 
a  subject  for  police  regulation  ?  If  it  is,  it  must  be  upon  the 
theory  that  such  regulation  is  conducive  to  the  health,  morals, 
peace  or  security  of  the  property  rights  of  the  people  of  the 
state. 

The  supreme  court  of  the  United  States  said  in  Mugler  v. 
Kansas,  123  U.  S.  623,  on  page  661,  **If,  therefore,  a  statute 
purporting  to  have  been  enacted  to  protect  the  public  health, 
the  public  morals,  or  the  public  safety,  has  no  real  or  sub- 
stantial relation  to  these  subjects,  or  is  a  palpable  invasion  of 
rights  secured  by  the  fundamental  law,  it  is  the  duty  of  the 
courts  to  so  adjudge  and  thereby  give  effect  to  the  constitu- 
tion." 

How  can  the  national  flag  or  emblem  upon  a  beer  bottle  or 
barrel,  as  in  the  case  at  bar,  affect  the  public  health  or  morals 
or  the  public  safety?  The  national  flag,  wherever  found, 
stands  for  our  highest  ideals  of  a  free  government,  a' free  peo- 
ple, with  free  and  enlightened  institutions ;  it  stands  for  valor, 
for  patriotism ;  it  is  the  standard  under  whose  fold  the  citizen 
goes  to  war  and  sheds  his  life's  blood  for  his  country's  honor 
and  pirotection.    By  an  act  of  the  legislature  passed  in  1897, 
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the  national  flag  was  directed  to  be  unfurled  over  public 
schools  and  public  institutions,  prescribing  i)enalties  for  its 
violation. 

If  the  act,  therefore,  rests  upon  the  police  power,  it  must 
fail  unless  it  can  be  so  construed  as  to  be  an  act  prohibiting 
that  which  is  hurtful  to  the  comfort,  safety  or  welfare  of  the 
people  of  the  state.  A  construction  strained  without  reason 
And  unatural — ^the  laws  of  interpretation  applicable  to  like 
cases  inhibit  such  a  conclusion. 

Does  the  exemption  from  the  operation  of  the  act,  which  in 
section  2  provides  that  '*  Nothing  in  this  act  shall  be  construed 
AS  affecting  either  public  or  private  exhibitions  of  art,"  consti- 
tute such  a  discrimination  in  favor  of  a  particular  class  as  to 
make  the  act  come  within  that  coterie  of  laws  denominated 
<;lass  legislation?  By  section  2  of  this  act  public  and  private 
exhibitions  of  art  are  excluded  from  its  operation — ^that  is 
plain.  It  might  be  contended  that  public  exhibitions  of  art 
were  for  the  benefit  of  and  belonging  to  the  people,  and  there- 
fore it  was  an  exemption  which  was  not  either  in  reality  or 
effect  a  discrimination  against  or  in  favor  of  any  particular 
class;  and  while  such  a  contention  is  tenable  it  can  not  be  so 
claimed  as  to  ''private  exhibitions  of  art."  It  will  be  as- 
sumed that  private  exhibitions  are  for  the  benefit  and  profit 
of  the  indiviluals  owning  the  exhibition.  There  is  no  limit 
as  to  what  may  be  be  so  exhibited  and  no  definition  of  how  the 
flag  or  emblem  shall  be  used  in  these  "private  exhibitions  of 
art."  Such  an  exhibition  might  contain  artistic  representa- 
tions of  the  various  unique  devices,  by  which,  anterior  to  July 
1,  1899,  merchants  and  traders  were  wont  to  designate  their 
several  articles  of  merchandise  by  using  in  numberless  ways  the 
national  flag  or  emblem.  Such  private  exhibitions  would  na- 
turally be  for  profit  and  thereby  the  privileged  class  contem- 
plated by  section  2  would  be  authorized  to  do  just  what  an- 
other and  different  class  are  prohibited  from  doing  by  section 
1  of  that  act. 

■  Locke,  in  his  treatise  on  Civil  Government,  says:  ** Those 
who  make  the  laws  are  to  govern  by  promulgated  established 
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laws,  not  to  be  varied  in  particular  cases,  but  to  have  one  rule 
for  rich  and  poor,  for  the  favorite  at  court  and  the  country- 
man at  plough."  Cooley,  Constitutional  Limitations,  484; 
Strauder  v.  W.  Va.,  100  U.  S.  303.  This  view  of  the  law  was 
upheld  in  Ritchie  v.  The  People,  155  111.  98.  The  Ritchie  case- 
is  commonly  known  as  the  Sweat  Shop  Case.  It  was  en- 
acted for  the  regulation  of  a  particular  and  designated  class 
of  workers,  and  was  held  to  be  repugnant  to  the  constitution 
and  void.  The  court  said:  **We  are  inclined  to  regard  the- 
act  as  one  which  is  partial  and  discriminating  in  its  character. 
If  it  be  construed  as  applying  only  to  manufacturers  of  cloth- 
ing, wearing  apparel  and  articles  of  a  similar  nature,  we  can 
see  no  reasonable  ground  from  prohibiting  such  manufactur- 
ers and  their  employes  from  contracting  for  more  than  eight 
hours  of  work  in  one  day,  while  other  manufacturers  and  their 
employes  are  not  forbidden  to  so  contract.  If  the  act  be  con- 
strued as  applying  to  manufacturers  of  all  kinds  of  products 
there  is  no  good  reason  why  the  prohibition  should  be  directed 
against  manufacturers  and  their  employes  and  not  against 
merchants  or  builders  or  contractors  or  carriers  or  farmers  or 
persons  engaged  in  other  branches  of  industry  and  their  em- 
ployes therein.  Women  employed  by  manufacturers  are  for- 
bidden by  section  5  to  make  contracts  to  labor  longer  than 
eight  hours  in  a  day,  while  women  employed  as  saleswomen 
in  stores  or  as  domestic  servants,  or  as  bookkeepers  or  stenog- 
raphers, or  typewriters,  or  in  laundries,  or  other  occupations 
not  embraced  under  the  head  of  manufacturing,  are  at  liberty 
to  contract  for  as  many  hours  of  labor  in  a  day  as  they  choose. 
The  manner  in  which  the  section  thus  discriminates  against 
one  class  of  employers  and  employes  and  in  favor  of  all  others, 
places  it  in  opposition  to  the  constitutional  guaranties  herein- 
before discussed  and  so  renders  it  invalid." 

The  principles  enunciated  in  this  last  case  are  fully  sus- 
tained in  the  still  later  case  of  Harding  v.  The  People,  160  111. 
459.  Reasoning  analogous  to  the  foregoing  may  be  found  in 
In  re  Orice,  79  Fed.  627,  and  In  re  Oarrahad,  84  Wis.  585, 
19  L.  R.  A.  858.    We  are  of  the  opinion  that  the  statute  in 
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question  is  in  derogation  of  the  constitution  and  void  as  not 
teing  within  the  police  power  of  the  legislature  and  coming 
within  the  category  of  laws  known  as  class  legislation 
The  relator  will  therefore  be  discharged. 

From  this  opinion  Judge  Stein  dissents,  except  upon  the 
quastions  arising  under  the  commerce  clause  of  the  Federal 
constitution  and  the  right  of  the  state  to  legislate  in  relation  to 
^he  national  flag. 

NOTE. 

Validity  of  laws  prohibiting  the  use  of  the  United  States  flag  for 
[advertising  purposes. 

In  RuTiatrat  v.  People,  185  lU.  133  (1900)  the  Illinois  Act  of  1899. 
known  as  the  "Flag  Law"  prohibiting  under  penalty  the  use  of  the 
national  flag  or  emblem  for  advertising  purposes,  was  held  uncon- 
stitutional as  an  arbitrary  invasion  of  the  personal  rights  and  lib- 
•erties  of  a  citizen. 

In  People  ex  reh  v.  Van  de  Oarr,  178  N.  Y.  425,  70  N.  E.  965  (1904) 
JSL  similar  law  was  declared  unconstitutional,  the  court  relying  upon 
the  decision  in  Ruhstrat  v.  People,  185  111.  133. 

But  in  Baiter  v.  State,  105  N.  W.  298  (Neb.  Oct  1905)  a  "Flag 
Law"  prohibiting  the  use  of  the  national  flag  or  emblem  for  adver- 
tising purposes  was  upheld  as  constitutional,  the  court  expressly 
disapproving  and  refusing  to  follow  the  decision  of  the  Illinois  su- 
preme court  in  Ruhstrat  v.  People,  185  111.  133  (1900). 


(Circuit  Court  of  Cook  County,) 

People  of  the  State  of  Illinois  ex  reL  Greeley 

vs. 
Williajn  B.  Porter,  et  aL 

(March  28,  1899.) 

1.  Petitton  fob  Leave  to  File  an  Information  in  the  Natube  op 
Quo  Wabranto— Practice,  Where  State's  Attorney  Refuses 
to  Allow  the  Use  of  His  Name  in  Presenting  the  Petition. 
Where  under  the  statute  of  quo  warranto  it  is  provided  that  a 
petition  for  leave  to  file  an  information  in  the  nature  of  a 
quo  warranto  in  the  name  of  the  people  may  be  filed  by  the 
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state's  attorney  of  his  own  accord  or  at  the  instance  of  an  in- 
diTldual  relator,  and  the  state's  attorney  refuses  to  allow  the 
use  of  his  name  in  presenting  such  petition,  held  that  so  far 
as  the  private  rights  of  the  relator  are  concerned,  the  use  of 
the  name  of  the  state's  attorney  is  a  mere  matter  of  form,  a 
mere  fiction  which  has  come  down  from  the  English  law,  and 
that  the  proceeding  should  be  dismissed  so  far  as  the  rights 
of  the  people  are  concerned,  but  retaining  the  Jurisdiction  so 
far  as  the  rights  of  the  relators  are  concerned. 
2.  Quo  Wabranto  Pbofeb  Remedy  to  Test  Legalitt  qf  School  Dis- 
TBicT.  Quo  warranto  is  the  proper  proceeding  to  test  the  le- 
gality of  a  school  district  and  the  right  of  the  alleged  board 
of  education  thereof  to  levy  taxes.' 

Petition  for  quo  warranto,  Circuit  Court,  Cook  County, 
Gen.  No.  193,133.    Heard  before  Judge  Murray  F.  Tuley. 
For  statement  of  facts  see  opinion. 
L.  M.  Chreely,  attorney  for  petitioner. 
W.  F.  Struckman,  attorney  for  certain  defendants! 

Tuley,  J. — 

The  petition  in  this  case  is  under  the  statute  of  quo  war- 
ranto, chapter  112,  which  provides  that  the  attorney-general 
or  the  state's  attorney  of  the  proper  county,  either  of  his  own 
accord  or  at  the  instance  of  any  individual  relator,  may  pre- 
sent a  petition  to  any  court  of  record  of  competent  jurisdic- 
tion for  leave  to  file  an  information  in  the  nature  of  a  quo 
warranto  in  the  name  of  the  people,  in  such  court,  and  if  such 
court  shall  be  satisfied  that  there  is  probable  ground  for  the 
proceeding,  the  court  may  grant  the  petition  and  order  the 
information  filed. 

The  petition  was  filed  with  a  direction  to  the  relators  to 
notify  the  state's  attorney  that  he  show  cause  why  the  court 
should  not  order  the  information  filed  as  prayed  for,  it  hav- 
ing been  suggested  to  the  court  that  application  had  been 
made  to  the  state's  attorney  for  the  use  of  his  name  in  pre- 
senting the  petition  and  that  he  had  refused  to  permit  such 
use  of  his  name. 

The  relators  are  taxpayers  who  seek  relief,  among  other 
things,  against  the  attempted  levy  of  taxes  by  the  alleged 
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board  of  education  of  the  said  joint  high  school  district.  There 
can  be  no  question  but  that  the  proceeding  by  quo  warranto^ 
where  it  is  sought  to  call  in  question,  as  in  this  case,  the  right 
of  ofl5cials  to  levy  taxes  and  thereby  injure  the  private  prop- 
erty of  relators,  is  in  fact  a  civil  proceeding,  although  in  form 
criminal,  and  that  the  proceeding  by  qxio  warranto  is  the 
proper  proceeding  to  test  the  legality  of  the  school  district 
referred  to  and  the  right  of  the  alleged  board  to  levy  taxes 
therefor. 

The  supreme  court  has  decided  that  a  taxpayer  cannot  raise 
the  question  as  to  the  illegality  of  the  school  district  and  ob- 
tain relief  by  injunction  in  a  court  of  equity,  nor  can  he  make 
that  defense  upon  application  for  a  judgment  for  taxes  levied 
by  authority  of  a  de  facto  board  exercising  the  taxing  pow- 
ers for  the  district;  that  his  only  remedy  is  by  proceeding  by 
quo  warranto.  Renwick  v.  Hall,  84  111.  162 ;  Keigwin  v.  Drain- 
a^e  Commissioners,  115  111.  347;  Trumbo  v.  People,  75  111.  561. 

The  refusal  of  the  state's  attorney  to  present  the  petition 
or  allow  his  name  to  be  used  in  connection  therewith  raises 
the  question,  whether  or  not  the  court  has  the  power  to  grant 
the  petitioner  leave  to  file  the  petition  on  the  information  not- 
withstanding the  objection  of  the  state's  attorney. 

This  question  has  never  been  decided  in  this  state,  and  this 
is  the  first  case  in  my  long  experience  on  the  bench  in  which 
any  state's  attorney  ever  refused  to  permit  the  use  of  his  name 
in  a  quo  warranto  proceeding  to  an  individual  seeking,  as  re- 
lator, to  redress,  or  prevent,  a  private  injury. 

The  state's  attorney  showed  cause  why  he  refused  to  file  the 
petition  or  allow  the  use  of  his  name  in  connection  therewith, 
and  moves  to  set  aside  the  order  allowing  the  petition  to  be 
filed  and  to  dismiss  the  same.  The  cause  shown  by  the  state's 
attorney  in  substance  is,  that  he  has  examined  the  relator's 
complaint  as  to  the  illegality  of  the  high  school  district  organ- 
ization and  became  satisfied  that  the  public  interest  did  not 
require  any  attack  upon  the  validity  of  the  high  school  dis- 
trict, and  that  petitioner's  objection  to  the  legality  of  the 
proceedings  organizing  the  district,  were  technical  and  without 
merit;  also  that  in  the  discharge  of  his  duty  as  state's  attor- 
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nej  HXhi  in  the  exercise  of  the  prarogatiTe  of  his  offijce,  he  had 
refused  to  file  the  petition,  or  to  give  leave  for  the  use  of  his 
name  in  the  proceedings. 

There  appears  to  be  no  reason  to  question  the  good  faith 
of  the  state's  attorney  in  his  refusal,  but  his  contrition  that  as 
state's  attorney  he  must  determine  for  himself  and  is  ac- 
countable to  no  judge  or  court  for  his  decision  whethier  he  will 
institute  or  discontinue  proceedings  wherein  the  people  have 
an  interest,  cannot  be  sustained.  If  it  could  be,  ^his  peti- 
tions, appealing  to  a  court  of  justice  for  relief  against  taxes 
assumed  to  be  levied  by  persons  assuming  legal  powers,  finds 
the  state's  attorney  barring  his  way  and  refusing  him  en* 
trance  to  the  court.  If  he  can  do  this  in  one  case,  he  can  do  it 
in  any  and  can  keep  any  person  in  office  whom  be  may  desire, 
without  regard  to  whether  such  person  is  legally  entitled 
to  the  office  or  not. 

It  is  not  a  question  of  the  good  faith  of  the  state's  attor- 
ney, and  if  his  position  is  correct,  it  is  immaterial  whether  he 
acts  in  good  faith  or  bad  faith.  He  contends  it  is  for  him  and 
not  for  the  court  to  decide  whether  this  relator  shall  have  his 
petition  for  redress  entertained  by  the  court  or  not. 

The  state's  attorney  is  an  officer  of  the  court  and  neither  he 
nor  any  other  officer  of  the  court,  when  it  relates  to  the  indi- 
vidual rights  of  suitors,  shall  be  heard  to  say  that  he  has  more 
power  than  the  court  itself.  He  does  not  carry  the  key  of 
the  court  room  in  his  pocket  to  admit  whomsoever  he  pleases. 
The  law  requires  a  relator  in  a  case  like  this  at  bar  to  give 
security  for  costs.  The  relator  alleges  he  has  employed  his 
own  attorney  to  attend  to  the  case  and  he  only  asks  the  nom- 
inal use  of  the  name  of  the  state's  attorney. 

It  is  true  that  the  statute  provides  that  the  state's  attorney 
or  attorney-general  may  present,  at  the  instance  of  a  private 
relator,  a  petition  for  leave  to  file  an  information  in  the  name 
of  the  x>eople.  But  so  far  as  the  private  rights  of  the  relator 
are  eoneemed,  the  use  of  the  name  of  Ijie  state's  attorney  or 
attorney-general  is  a  m^e  matter  of  f  orm^  a  m^i^e  fiction  which 
has  coane  down  to  us  from  the  English  law,  and  is  of  no  more 
use  in  determining  the  rights  of  the  relator,  or  of  ot^er  parties 
85 
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interested,  than  had  the  use  of  the  names  of  John  Doe  and 
Bichard  Roe  in  the  old  form  of  the  action  of  ejectment. 

I  am  of  the  opinion  that  as  a  matter  of  right  the  relator 
had  a  right  to  present  this  petition  to  the  court  and  that  it  is 
a  matter  of  sound  judicial  discretion,  whether  the  leave  to  file 
the  information  should  be  granted  or  not. 

Spelling,  Extraordinary  Relief,  sec.  1867,  after  reviewing 
the  different  decisions,  says:  ''In  Wisconsin,  Iowa,  and  prob- 
ably othv  states,  the  discretionary  control  of  the  court  over 
the  proceedings  continues  throughout  the  proceeding,  and  the 
information  may  be  dismissed  at  any  stage,  the  practice  being 
analagous  to  that  under  the  statute  9th  of  Ann,  under  which 
the  matter  is  at  all  times  under  the  control  of  the  court." 
Our  statute  of  1845  was  substantially  that  of  the  9th  of  Ann. 
People  V.  Bidgley,  21  111.  64 ;  and  People  v.  Waite,  70  HI.  25. 

The  present  revised  statute  of  1871,  while  the  more  com- 
prehensive and  sweeping  in  some  respects,  is  substantially  like 
that  of  1845,  so  far  as  the  rights  of  a  private  relator  are  con- 
cerned. Under  the  English  decisions  the  9th  of  Ann  was 
held  "to  let  in  every  person  who  desired  it  to  make  use  of  the 
king's  name  in  actions  of  quo  warranto,  and  that  the  act  did 
not  leave  it  to  the  discretion  of  the  crown  officers  but  put  it  in 
the  discretion  of  the  court.  Cole,  Criminal  Information,  p. 
125,  and  cases  cited  bearing  on  the  same  question.  See  Com- 
monwealth V.  Swank,  79  Pa.  St.  154.  The  taxpayer  was  held 
entitled  to  the  writ  to  test  the  election  of  members  of  a  board 
of  assessment.    State  v.  Hammer,  42  N.  J.  Law  435. 

Our  own  supreme  court  draws  a  distinction  between  a  pro- 
ceeding in  quo  warranto  to  enforce  public  rights  and  one  to 
enforce  private  rights,  and  although  there  are  no  decisions  di- 
rectly in  so  many  words  that  declare  a  relator  has  a  right  to 
the  writ  without  the  consent  of  the  state's  attorney,  or  without 
the  use  of  the  name  of  the  state's  attorney,  it  is  fairly  infer- 
able from  the  decisions  that  such  right  does  exist.  People  v. 
Boyd,  132  111.  60 ;  People  v.  North  Chicago  Railway  Company, 
88  111.  537 ;  People  v.  Bruennemer,  168  111.  482.  In  the  latter 
case,  which  was  a  quo  warranto  proceeding  to  declare  the  ille- 
gality of  a  high  school  district,  the  court  held  that  the  action 
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of  quo  warranto  is  a  purely  civil  one,  citing  People  v,  Shaw, 
13  111;  581;  Ensminger  v.  People,  47  111.  384,  and  People  v, 
Boyd,  132  lU.  60. 

It  is  contended,  however,  by  the  state's  attorney  that  the 
public  interests,  as  well  as  private  interests,  are  involved  in  this 
litigation.  In  the  state  of  Wisconsin,  Attorney-General  v. 
BarstoWy  4  Wis.  567,  a  similar  question  arose,  and  the  court 
there  held,  on  a  motion  by  the  attorney-general  to  dismiss  the 
proceeding,  that  the  proceeding  would  be  dismissed  so  far  as 
the  rights  of  the  people  were  concerned,  but  would  be  retained 
so  far  as  necessary  to  give  relief  to  the  relator  in  his  individ- 
ual right. 

I  am  satisfied  that  this  court  has  jurisdiction  to  give  the  re- 
lator the  relief  prayed  for,  assuming  the  facts  in  the  petition 
to  be  true,  even  though  in  granting  that  relief  the  interest  of 
the  public  might  be  directly  or  indirectly  affected,  and  that 
the  court  can  do  this  notwithstanding  the  objection  of  the 
state's  attorney. 

An  order  may  be  drawn  dismissing  the  proceeding  so  far  as 
the  rights  of  the  people  are  concerned,  but  retaining  the  juris- 
diction, so  far  as  the  private  rights  of  the  relators  are  con- 
cerned. The  order  may  provide  for  the  filing  of  the  informa- 
tion in  the  name  of  the  people  by  the  state's  attorney  on  the 
relation  of  the  relators,  or  without  using  the  name  of  the 
state's  attorney  as  may  be  desired,  the  order  to  be  drawn  in 
accordance  with  the  views  expressed,  and  a  copy  thereof  to  be 
submitted  to  the  members  of  the  board  and  the  state's  attor- 
ney before  presenting  the  same  for  entry. 

This  method  of  proceeding  may  produce  some  complications, 
but  I  have  no  doubt  of  th^  power  of  the  court  to  adjudicate 
at  the  suit  of  the  relators  as  to  the  right  of  Porter  and  the 
other  defendants  to  act  as  members  of  the  alleged  board  of 
education  and  to  certify  taxes  to  be  collected  from  relators' 
property.  If  the  interests  of  the  people  suffer  thereby,  it 
may  be  because  the  state's  attorney  refuses  to  have  the  people 
represented  in  the  case. 
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(Circuit  OouH  of  Cook  Countf.    In  Chancery.) 

The  Public  Grain  and  Stock  Exchange 

vs. 

The  Wegten  Union  Telegraph  Company  and  Board  of  Trade» 

etaL 

The  Public  Orain  and  Stock  Exchange 

vs. 
•   Baltimore  and  Ohio  Telegraph  Company,  et  aL 

(1883.) 

1.  "NLovopoiLiEs — ^DisTBUcnoir  or  CoMPsrmov.    Neither  the  eetab- 

lishing  of  monopolies  nor  the  destruction  of  competition  are 
looked  upon  with  favor  by  the  courts. 

2.  Telegsafh     Companies     FtiBNiSHiNa     MASRirr     Quotations — 

Whbtheb  AmcTED  With  a  Public  Use.  Where  a  telegrai^ 
company  as  incident  to  its  regular  telegraph  busiiiess  procures 
market  quotations  on  the  board  of  trade  and  circulates  such 
quotations  over  "tickers,"  such  incidental  business  is  afiCected 
with  a  public  use,  and  the  quotations  must  be  furnished  to  all 
alike  without  discrimination. 

3.  Samb—Buckbt   Shops — Equitable   Aid.    Where    the   complain* 

ant  seeks  to  compel  the  defendant  to  furnish  it  market  quo- 
tations and  it  is  made  to  appear  that  such  quotations  are  de- 
sired for  the  purpose  of  conducting  a  "bucket  shop"  or  any 
other  illegal  business,  a  court  of  equity  will  not  lend  its  aid 
for  any  such  purpose.  But  before  relief  is  denied  there  must 
be  proof  of  such  fact  and  not  mere  suspicion. 

4.  BoABD  OF  TkADE — RuLES  OF.    Neither  the  courts  nor  the  legisla- 

ture can  interfere  with  the  actions  of  the  board  of  trade  as. 
to  the  control  of  its  own  floor  or  the  discipline  of  its  members, 
but  the  business  transacted  upon  the  floor  of  the  board  of  trade 
is  "affected  with  a  public  interest"  to  an  extent  which  would 
authorize  the  legislature  or  the  courts  to  prohibit  such  board 
from  exercising  any  discrimination  as  to  who  shall  reoelTe  its 
market  quotations,  or  as  to  what  telegraphic  companies  shall 
be  allowed  facilities  for  distributing  the  information  to  the 
public. 

5.  Right  to  Receive  Mabket  Quotations — Obdee  of  Thibd  Peesons 

NO  Excuse.  Where  a  telegraph  company  receiTBS  market  quo- 
tations from  the  board  of  trade  and  the  public  are  entitled  to 
receive  such  quotations  without  discrimination,  the  court  will 
compel  the  furnishing  of  such  quotations  to  complainant  even 
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tbonsh  the  board  of  trade,  haying  power  to  dictate  to  the  tele- 
graph company,  has  instructed  such  telegraph  comiiany  not  to 
furnish  the  quotations  to  complainant  If  the  telegraph  com- 
pany obtains  the  quotations  from  any  source  and  sends  them 
to  others  they  must  send  them  to  all. 
C.  Common  Cabrtbbs — Dutt  to  Serve  Att. — GoNTBACfi  With  Thibd 
PsBsoir  NO  EiXcusB.  A  common  carrier  cannot  refuse  to  carry 
for  one  person  because  another  person  does  not  desire  him  to, 
or  because  the  carrier  is  under  contract  not  to  do  so. 

7.  Public  Use — ^When  Pbopebty  Becomes  Affected  With.    Prop- 

erty becomes  affected  with  a  public  interest  and  subject  to  con- 
trol for  the  common  good  when  used  In  a  manner  to  make  it 
a  public  consequence  and  affect  the  community  at  large. 

8.  Common  Cabbiebs — Obigin  of  Duty  of.    The  liabilities  of  com- 

mon carriers  were  originally  determined  by  the  usages  of  trade, 
and  the  opinions  of  the  Judges  predicated  upon  the  obligations 
they  assumed,  and  the  nature  of  their  business. 

9.  Common  Law — Pbincifles  of.    The  public  welfare  Is  the  great 

and  final  test  in  matters  at  common  law. 

10.  Equttt — SiXPANSioN  OF  DocTBiNEs  OF.    The  system  of  equity  is 

so  constructed  upon  comprehensive  and  fruitful  principles  that 
it  possesses  an  inherent  capacity  of  expansion  so  as  to  keep 
abreast  of  each  succeeding  age  and  generation. 

11.  Public  SiavioE  Corfobations — Discrimination — Remedy  Against. 

Where  a  public  service  corporation  discriminates  in  its  deal- 
ings with  the  public  there  is  no  remedy  at  law,  and  a  court  of 
equity  will  exercise  Jurisdiction  and  issue  a  mandatory  injunc- 
tion to  prevent  such  discriminations. 

Motion  to  dissolve  injunction  in  two  cases.  Gen.  No.  43,416 
and  Gen.  No.  43,415*  Heard  respectively  before  Judge  Mur- 
ray F.  Tuley  and  Judge  Thomas  A.  Moran. 

For  statement  of  facts  see  opinion. 

A.  B.  Jenks,  solicitor  for  complainants;  Leonard  Swett, 
Lyman  Trumbull  and  W.  C.  Ooudy  of  counsel. 

'Williams  &  Thompson ,  solicitors  for  Western  Union  Tele- 
graph Co.  C,  C,  Clarke,  solicitor  for  B.  &  0.  Telegraph  Co. 
C  Beckwith  and  A.  B.  Wilson,  solicitors  for  Board  of  Trade 
of  the  City  of  Chicago. 

Opinion  in  First  Case. 

TULBT,  J. : — 

This  bill  is  filed  by  the  complainant  to  restrain  the  defend- 
ant telegraph  companies  from  removing  from  its  place  of  busi- 
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ness  three  ''tickers,"  and  two  Morse  instruments  placed  there 
by  the  defendant  companies,  and  to  restrain  them  from  cut- 
ting oflP  and  withdrawing  from  the  complainant  at  their  place 
of  business  information  as  to  the  market  value  of  grain,  pro- 
visions, stocks  and  other  merchandise,  upon  the  ground  that 
the  telegraph  companies  are  the  servants  of  the  public,  and 
Tinder  a  duty  by  law  which  forbids  them  so  acting. 

It  appears  that  the  Western  Union  Telegraph  Company  ob- 
tained from  the  other  defendant  the  right  to  use  the  "tickers" 
and  placed  the  instruments  in  question  in  complainants'  **  place 
of  business."  The  ** tickers"  are  used  for  printing  automat- 
ically upon  a  slip  of  paper  the  quotations  of  the  market  of  the 
board  of  trade  of  Chicago  and  other  centres  of  exchange,  and 
the  arrangement  is  such  that  the  printing  is  exhibited  to  aU 
the  ofSces  and  places  of  business  containing  such  instruments, 
at  the  same  instant  of  time. 

In  this  city  a  circuit  is  made  from  the  board  of  trade,  with 
the  wires  of  which  circuit  the  ** tickers"  and  Morse  instru- 
ments are  both  connected,  so  that  aU  persons  having  such  in- 
struments may  secure  the  quotations  at  the  same  moment. 

The  Western  Union  Company  has  a  department  of  its  busi- 
ness in  operation  for  several  years  past  known  as  *'the  Com- 
mercial News  Dispatch  Department."  It  has  its  agents  upon 
the  floor  of  the  board  of  trade  of  this  city,  and  of  other  ex- 
changes at  all  the  large  commercial  centers  of  trade  through- 
out the  country,  and  collects  information  as  to  the  state  of 
and  fluctuations  of  the  market  at  the  different  centres.  This 
it  trapsmits  from  one  centre  to  the  other,  and  to  all  the  per- 
sons having  such  instruments  in  their  places  of  business,  so 
that,  for  example,  in  the  city  of  Chicago,  all  such  persons  on 
the  line  of  the  circuit  receive  not  only  the  quotations  of  the 
foreign  markets,  but  also  the  quotations  showing  the  fluctua- 
tions— at  the  instant  they  occur — of  the  market  on  the  board 
of  trade  of  Chicago,  New  York,  Philadelphia,  and  the  other 
large  business  centres  of  the  United  States.  This  business  has 
been  built  up  by  the  telegraph  company  as  its  answer  alleges, 
''as  an  incidental  branch  of  its  regular  tel^raph  business." 

The  telegraph  company  insists  that  this  ''commercial  news 
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dispatch  business,"  is  private  business  of  the  company;  that 
it  is  ultra  vires  its  powers  as  a  corporation,  and  therefore  that 
it  can  furnish  this  commercial  news  and  these  instruments  to, 
and  withhold  the  same  from  any  person  it  pleases.  That  as 
to  that  business  it  is  not  under  the  same  obligation;  as  it  is, 
— ^in  its  relation  to  the  public,  in  regard  to  what  it  terms  its 
regular  business,  to-wit,  to  treat  all  persons  offering  to  do  busi- 
ness with  it  alike,  and  without  discrimination.  If  this  posi- 
tion is  a  tenable  one,  it  is  fatal  to  complainants'  case. 

It  is  true  that  when  telegraphy  was  first  introduced,  and 
when  the  Western  Union  Telegraph  Company  was  chartered, 
its  business  was  confined  to  sending  messages  over  its  wires, 
but  since  then  great  and  wonderful  changes  in  the  methods  of 
transacting  commercial  business  have  taken  place,  and  no  in- 
strumentality has  been  so  potential  in  bringing  about  these 
changes  as  the  telegraph. 

As  said  by  Chief  Justice  Waite,  in  1877,  in  the  case  of 
Pensacola  Telegraph  Company  v.  Western  Telegraph  Com- 
pany, 96  U.  S.  1:  *'The  electric  telegraph  marks  an  epoch  in 
the  progress  of  time.  In  a  little  more  than  a  quarter  of  a 
century  it  has  changed  the  habits  of  business  and  become  one 
of  the  necessities  of  commerce :  it  is  indispensable  as  a  means 
of  inter-communication,  but  especially  so  in  commercial  trans- 
actions. The  statistics  of  the  business  before  the  recent  re- 
duction in  rates  showed  that  more  than  eighty  per  cent,  of  all 
the  messages  sent  by  telegraph  related  to  commerce.  Gtoods 
are  sold  and  money  paid  up  on  telegraphic  orders.  Contracts 
are  made  by  telegraphic  correspondence,  cargoes  secured,  and 
the  movement  of  ships  directed.  The  telegraphic  announce- 
ments of  the  markets  abroad  regulates  prices  at  home,  and  a 
prudent  merchant  rarely  enters  upon  an  important  transac- 
tion without  using  the  telegraph  freely  to  secure  information." 

The  fact  that  such  a  large  per  cent,  of  all  messages  relate  to 
commerce,  may  have  suggested  to  the  telegraph  company  that 
it  might  supply  this  demand  for  information  as  to  the  state  of 
market  to  its  own  profit,  and  the  convenience  of  the  public  by 
establislung  in  connection  with  its  other  business  this  com- 
mercial news  department.    Whatever  may  have  been  the  in- 
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ducement  it  did  establish  that  branch  of  business,  and  for 
years  past  it  has  been  gathering  the  market  quotations  at  all 
the  lai^  commercial  centres,  and  transmitting  them  to  its 
patrons  at  all  such  centres;  so  that  we  find  its  ''tickers"  and 
Morse  instruments  in  hotels,  banks,  commission  merchants' 
and  brokers'  ofiSces,  billiard  and  bar  rooms,  everywhere,  in 
fact,  that  the  interests  of  the  public  seems  to  require  them, 
either  as  a  convenience  or  a  necessity.  The  parties  who  use 
this  news  and  these  instruments,  and  they  form  a  very  large 
number  of  the  persons  engaged  in  trade,  ''choose  a  subtle 
fluid  for  their  agent,  and  by  quickness  and  accuracy  beat 
down  competition."  The  value  of  the  information  which  they 
demand  d^ends  upon  the  time,  the  day  or  the  hour  or  min- 
ute, perhaps,  that  they  may  receive  it. 

The  telegraph  company  admits  that  it  has  been  furnishing 
complainant  with  these  market  quotations ;  that  it  is  about  to 
discontinue  the  same  and  remove  the  "tickers"  and  Morse  in- 
struments from  complainant's  place  of  business,  and  allies 
as  a  reason  for  its  contemplated  action  that  it  obtains  its  quo- 
tations or  news  as  to  the  Chicago  market  by  means  of  agents 
on  the  floor  of  the  Chicago  board  of  trade;  that  it  has  been 
notified  by  the  managers  of  the  board  of  trade  that  if  it  does 
not  discontinue  sending  market  quotations  to  what  are  known 
as  "bucket-shops,"  its  agents  will  be  prohibited  access  to  the 
floor  of  the  board,  and  not  allowed  to  collect  any  market  quo- 
tations or  other  commercial  news ;  and  that  complainant  car- 
ries on  a  "bucket-shop,"  which  is  a  place  used  for  gambling 
upon  the  future  prices  of  grain  and  other  commodities. 

If  the  complainant  has  a  right  to  these  market  quotations, 
it  is  no  concern  of  the  telegraph  company  or  of  the  board  of 
trade  as  to  what  use  it  makes  thereof,  but  a  court  of  equity — 
whether  the  fact  is  set  up  as  a  defense  or  not — ^when  it  is  made 
to  appear  that  a  complainant  is  seeking  its  aid  to  protect  an 
immoral  business  like  gambling,  or  a  business  prohibited  by 
law,  will  not  lend  its  assistance  for  any  such  purpose,  but  will 
dismiss  the  complainant's  bill,  and  leave  him  to  his  remedy  at 
law,  if  any  he  has.  In  this  case,  however,  there  is  no  proof 
that  the  complainant  is  engaged  in  any  other  than  a  legitimate 
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business.  The  only  evidence  tending  at  all  in  that  direction 
being  that  ** bucket-shops''  always  **take  the  deal"  or  trade, 
and  that  this  complainant  does  the  same,  but  this  is  neither 
more  nor  less  than  every  member  of  the  board  does  in  every 
case  where  as  broker  he  buys  or  sells  on  the  floor  of  the  board. 

The  board  of  trade  does  not  profess  to  be  engaged  in  a  moral 
reform  movement,  nor  is  its  action  aimed  solely  at  the  **  bucket- 
shops,"  as  the  preamble  to  this  resolution  passed  by  its  man- 
agers shows  its  grievance  to  be  that  **  Market  quotations — ^to 
the  injury  of  our  members, — are  furnished  parties  no  way  con- 
tributing to  the  support  of  the  board."  It  is  competition — 
not  immorality,  which  the  board  of  trade  is  seeking  to  put 
-down. 

It  is  evident  that  if  the  managers  can  dictate  that  the  quota- 
tions shall  not  be  furnished  this  complainant,  they  may  cut 
off  from  receiving  the  same,  every  merchant,  commission- 
house,  broker,  banker,  or  other  persons  outside  the  board;  and 
might,  if  they  thought  proper,  dictate  that  only  one  man  in 
New  York,  say  Jay  Gk>uld  or  Keene  should  be  permittted  to  re- 
ceive them  by  telegraph. 

In  such  case  there  would  be  but  little  difficulty  in  obtaining 
a  monopoly  in  the  dealing  in  and  brokerage  of  grain  and  other 
commodities. 

What  forestalling  of  the  mariset  might  take  place,  and  what 
gigantic  monopolies  might  be  built  up  in  commercial  centres, 
where  values  are  determined  by  the  ruling  prices  on  the  Chi- 
cago board  of  trade. 

Neither  the  establishing  of  monopolies  nor  the  destroying  of 
competition  is  looked  upon  with  favor  by  the  courts. 

The  corporation  known  as  the  Chicago  board  of  trade  was 
organized  more  than  a  quarter  of  a  century  ago  by  a  few 
merchants  of  this  city  for  their  own  convenience  in  the  trans- 
action of  their  business.  By  reason  of  the  wonderful  develop- 
ment of  the  country  tributary  to  Chicago  as  a  commercial 
centre,  the  business  done  upon  the  floor  of  this  board  of  trade 
has  become  a  great  and  controlling  factor  in  fixing  the  prices 
or  value  of  grain,  meats  and  other  commodities,  not  only 
throughout  the  United  States,  but  to  ?ome  extent  in  Europe. 
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Millions  upon  millions  of  proJ)erty,  consisting  principally  of 
wheat,  corn  and  meats — the  common  necessaries  of  life,  are 
affected  in  value  daily  and  houriy  by  the  transactions  had 
upon  the  floor  of  this  board  of  trade.  So  widely  extended  and 
important  has  the  influence  of  the  business  there  transacted 
been  upon  the  price  of  grain  and  provisions;  so  much  is  the 
public  interested  in  knowing  and  in  ascertaining  the  results 
from  hour  to  hour  of  that  business,  that  I  cannot  bring  my 
mind  to  the  conviction  that  this  business,  and  these  market 
quotations — if  they  are  the  property  of  the  board — ^are  not 
** affected  with  a  public  interest,"  whereby  they  cease  to  be 
private  property  only,  within  the  principles  so  clearly  and 
forcibly  laid  down  in  the  Munn  and  Scott  warehouse  case, 
ante. 

This  market  on  the  floor  of  the  Board  of  Trade  stands  in 
**the  gateway  of  commerce."  The  members  on  the  floor  of 
the  board  of  trade  take  **toll"  by  way  of  commission  upon 
four-fifths  of  the  wheat  and  other  products  of  the  great  north- 
west— an  empire  in  itself.  These  products — such  is  the  course 
of  trade — must,  whether  the  owners  desire  it  or  not,  pass 
through  this  board  of  trade  market.  A  membership  of  the 
board,  which  confers  the  privilege  of  participating  in  the  tak- 
ing of  this  **toll,"  is  worth  $10,000.  It  can  make  no  difference 
in  principle  whether  this  *'toU"  is  taken  by  the  corporation 
or  by  the  members ;  the  result  to  the  public  is  the  same. 

It  may  be  true  that  neither  the  courts  nor  the  legislatuffe 
can  interfere  with  its  control  of  its  own  floor,  or  with  the  right 
of  the  board  to  discipline  its  members.  But  I  am  clearly  of 
the  opinion  that  the  business  transacted  upon  the  floor  of  the 
board  of  trade  is  ** affected  with  a  public  interest, "to  an  ex- 
tent which  would  authorize  the  legislature,  and  the  courts  in 
the  absence  of  legislation,  to  prohibit  the  board  of  trade  exer- 
cising any  discrimination  as  to  .who  shall  receive  from  the 
telegraph  companies  these  market  quotations,  or  as  to  what 
telegraph  companies  shall  be  allowed  facilities  for  distributing 
the  information  to  the  public. 

It  is  opposed  to  the  very  spirit  of  its  charter  that  it  become 
a  monoi)oly  or  a  close  corporation 
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I  am  also  of  the  opinion  that  even  if  the  board  of  trade  has 
the  power  to  dictate  to  the  telegraph  companies  as  to  who  shall 
or  shall  not  have  the  market  reports  or  quotations,  and  should 
order  (as  it  is  alleged  they  have  ordered)  them  not  to  furnish 
the  same  to  complainant,  that  it  would  be  no  excuse  or  justi- 
fication for  the  telegraph  company  removing  these  instru- 
ments or  refusing  to  furnish  the  reports  to  complainants. 

Can  a  common  carrier  say  that  he  will  not  carry  for  A  be- 
cause B  does  not  desire  him  to  do  so,  or  because  he  is  under 
contract  not  to  do  so  ? 

The  case  of  the  State  ex  rel,  v.  Bell  Telephone  Company, 
would  appear  to  be  decisive  of  this  point.  In  that  case  the 
court  held  that  "a  public  servant," — as  the  respondent  tqje- 
graph  company  is — :**  cannot  avoid  the  performance  of  any 
part  of  the  duty  it  owes  to  the  entire  public  by  any  contract 
obligation  it  may  enter  into,  even  with  the  patentee  of  an  in- 
vention.   11  Central  Law  Journal,  359.^ 

To  establish  any  other  rule  would  be  to  enable  common 
carriers  and  others  occupying  as  to  the  public  a  like  position — 
as  we  have  seen  this  telegraph  company  does — to  avoid  their 
duty  and  obligations  as  public  servants. 

Such  parties  are  not  content  to  know  what  was  the  price  of 
the  commodity  with  reference  to  which  they  deal,  upon  yes- 
terday or  last  week,  but  demand  the  latest  market  price  up 
to  the  very  instant  the  business  is  transacted.  It  appears  to 
me  that  there  are  principles  laid  down  in  what  are  known  as 
the  ** Express  Company  cases,"  which  are  applicable  to  this 
case. 

In  those  cases,  the  railroad  companies  contended  that  it  was 
no  part  of  their  duty  as  common  carriers  to  carry  express 
matter  as  such  and  attempted  to  discriminate  as  to  express 
companies. 

Judge  Baxter,  in  one  of  the  first  of  these  cases,  said,  **that 
no  such  question  could  have  arisen  a  half  century  ago."  He 
traces  the  origin  and  growth  of  the  express  business,  shows 
how  it  has  grown  ** under  the  fostering  care  of  the  railroads," 

1  See  Jones  on  Telegraph  and  Telephone  Companies,  p.  41. — Ed. 
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into  a  ** public  necessity,"  and  how  it  had  "so  interwoven  it- 
self into  the  present  methods  of  doing  business  that  it  cannot 
be  dispensed  with,  without  producing  an  abrupt  and  disas- 
trous revolution  in  the  present  mode  of  carrying  on  trade." 
It  was  held  in  those  cases  that  although  originally  it  was  no 
part  of  the  duty  of  the  railroads  to  carry  express  matter^  yet 
having  done  so  for  so  many  years,  and  thereby  aiding  to  build 
up  the  express  business  into  a  ** public  necessity,"  it  had  be- 
come as  much  their  duty  to  carry  express  matter  as  to  carry 
freight,  and  the  common-law  obligation  not  to  discriminate 
applies  to  both.  See  Dinsmore  v.  L,  C.  iSs  L.  By.  Go,,  2  Fed- 
465 ;  Southern  Express  Co.  v,  Memphis,  etc.,  B.  B.  Co.,  8  Fed. 
799,  13  Central  L.  J.  68 ;  Southern  Express  Co.  v.  St.  Louis,  L 
M.  &  8.  By,  Co.,  10  Fed.  210.^ 

As  the  express  business  grew  into  a  public  necessity  under 
the  fostering  cere  of  the  railroads,  so  has  the  use  of  the  mar- 
ket quotations  grown  into  a  public  necessity  under  the  foster- 
ing care  of  the  telegraph  companies.  The  knowledge  of  these 
market  quotations,  and  the  possession  of  facilities  for  ob- 
taining that  knowledge  at  the  instant  of  trading,  have  become 
a  necessity  to  those  engaged  in  buying  and  selling  stocks, 
grain,  provisions,  etc.,  and  has  so  interwoven  itsdf  intx)  the 
modem  method  of  doing  business  that  they  cannot  and  will 
not  now  be  dispensed  with.  It  is  profitable  to  the  telegraph 
companies,  useful,  convenient  and  necessary  to  the  public. 

Whatever  the  business  may  have  been  when  first  undertaken 
by  the  telegraph  companies,  it  is  now  no  longer  a  private  busi- 
ness. It  is  general  in  its  nature  and  has  become,  under  the 
principles  laid  down  in  the  Munn  and  Scott  warehouse  case, 
** affected  with  a  public  interest." 

Property  becomes  affected  with  a  public  interest  and  sub- 
ject to  control  for  the  common  good  **when  used  in  a  man- 
ner to  make  it  a  public  consequence,  and  affect  the  community 
at  large."  What  is  said  in  that  case  as  to  common  carriers, 
may  be  said  of  this  business  carried  on  by  the  telegraph  com- 
pany; that  **in  carrying  on  their  business  they  have  duties  to 


1  But  see  The  Express  Cases,  117  U.  S.  1. — Ed. 
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perform  in  which  the  public  are  interested."  Therefore 
''their  business  is  affected  with  a  public  interest  within  the 
meaning  of  the  doctrine  which  Lord  Hale  has  so  forcibly 
stated.*'  Munn  v,  Illinois,  94  U.  S.  113. 

Not  (mly  did  the  telegraph  companies  originate  this  busi- 
ness but  they  have  furnished  facilities  for  obtaining  these- 
market  quotations  for  years  past  without  discrimination,  until 
it  has  become  a  public  necessity  that  such  facilities  and  such 
quotations  shall  be  furnished  all  who  desire  them.  They  will 
not  now  be  permitted  to  say  that  their  common-law  obligation 
not  to  discriminate — attaching  to  their  business  of  sending 
messages  does  not  attach  to  this  new  "incidental  business," 
at  least  so  long  as  they  carry  it  on.  To  permit  them  to  do  so 
would  be  to  allow  them  to  commit  a  fraud  upon,  and  work 
irreparable  injury  to,  complainant  and  others,  who  have  en- 
gaged in  business  upon  the  faith  of  having  these  market  quo- 
tations to  aid  them  in  carrying  on  the  same. 

The  position  that  legislative  action  is  necessary  to  impose 
these  obligations  upon  the  defendants  is  not  tenable. 

"The  liabilities  of  common  carriers  were  originally  deter- 
mined by  the  usages  of  trade  and  the  opinions  of  the  judges 
predicated  upon  the  obligations  they  assumed,  and  the  nature 
of  their  business."  Scott  and  Jamagin  on  Telegraphs,  p. 
248;  Vincent  v.  Chicago,  &  Alton  Railroad  Co,,  49  111.  33; 
The  Express  Co.  cases,  ante, 

I  therefore  hold  that  so  long  as  the  defendant  telegraph 
companies  are  permitted  to  have  their  agents  upon  the  floor 
of  the  board  and  gather  these  market  reports  or  quotations 
and  send  them  to  others,  they  will  not  be  permitted  to  dis- 
criminate against  the  complainants.  If  they  obtain  the  same — 
no  matter  from  what  source — and  send  them  to  others,  they 
must  send  them  to  complainants. 

The  principles  declared  in  this  opinion  are  not  new.  They 
are  as  old  as  the  time  of  Lord  Hale,  who  enunciated  them 
more  than  two  hundred  years  ago.*  They  are  simply  old  rules 
applied  to  new  facts.    It  has  been  well  said  "that  the  public 

iDe  Jure  Marls,  1  Harg.  Law  Tracts,  6,  78;  De  Portibus  Marls,. 
1  Harg.  Law  Tracts,  78. — ^Bd. 
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welfare  is  the  great  and  final  test  in  matters  at  common  law, 
and  this  is  eminently  so  as  regards  privileged  classes  and 
monopolies.  Also  that  the  system  of  equity  **is  so  constructed 
upon  comprehensive  and  fruitful  principles  that  it  possesses 
an  inherent  capacity  of  expansion  so  as  to  keep  abreast  of  each 
succeeding  age  and  generation.*' 

The  motion  to  dissblve  is  overruled,  and  the  injunction  will 
be  retained  until  the  final  hearing. 

Opinion  in  Second  Case. 

MORAN,  J. : — 

This  case  I  have  considered  since  the  arguments,  and  I  have 
not  been  able,  from  anything  I  have  seen,  to  change  the  opin- 
ion that  I  had  formed  at  the  time  of  the  arguments — which  I, 
in  fact,  hnd  formed  before  the  arguments  were  made  at  all. 
There  have  been  in  this  case  two  motions  to  dissolve :  one  made 
by  the  board  of  trade,  which  was  granted  on  the  ground  that 
the  board  of  trade  have  the  right  to  control  their  own  prem- 
ises and  to  permit  anybody  to  come  upon  them  or  deny  any- 
body the  right  to  come  upon  them.  At  the  time  I  dissolved 
that  motion  I  intimated  that  I  thought  it  a  very  different 
question  with  reference  to  the  telegraph  company.  I  still 
think  the  telegraph  company  stands  upon  an  entirely  different 
basis.  The  telegraph  company  is  in  the  exercise  of  a  public 
franchise;  it  holds  itself  out  according  to  the  allegations  of 
the  bill,  and  these  allegations  are  not  denied,  to  furnish  these 
commercial  reports  to  such  persons  as  agree  to  its  reasonable 
terms  and  regulations,  and  it  is  in  the  business  of  furnishing 
to  such  persons  as  make  contracts  with  it  and  comply  with  its 
reasonable  regulations,  these  commercial  reports  which  it 
gathers,  up,  attracts  into  its  possession  or  gets  control  of  by 
the  messengers  and  agents  it  is  permitted  to  have  upon  the 
floor  of  the  board  of  trade.  Now,  it  is  said,  it  must  refuse  to 
transmit  these  commercial  reports  to  the  complainant  in  this 
case,  because  the  board  of  trade  says  it  shall  do  so,  and 
threatens  to  drive  it  off  the  board  of  trade  and  deprive  it  of 
the  facility  of  obtaining  the  information  unless  it  complies 
with  that  demand.     I  have  never  seen  how  a  telegraph  com- 
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pany  can  be  permitted,  either  of  its  own  will  or  at  the  com- 
mand or  behest  of  another  party,  to  discriminate  in  its  service 
to  the  public.  The  theory  that  it  may  do  this  because  this  is 
not  regular  telegraph  business — ^that  is,  it  is  not  a  dispatch 
signed  by  one  person  and  handed  to  the  company  to  be  sent 
to  another  person,  is  the  narrowest  construction  that  can  be 
given  to  telegraph  business.  To  say  it  is  in  that  business, 
and  that  the  company  need  not  engage  in  it  if  it  does  not  want 
to,  and  then  to  argue  from  that,  because  the  company  might 
not  be  compelled,  under  forfeiture  of  its  charter  to  engage  in 
transmitting  commercial  news,  that  it  may  distinguish  the 
persons  it  wHl  transmit  commercial  news  to,  seems  to  me  false 
reasoning.  The  business  of  transmitting  commercial  news 
has  grown  to  be  an  exceedingly  important  business.  I  sup- 
pose it  will  not  be  extravagant  to  say,  that  it  forms  a  very 
large  part  of  the  business  of  the  telegraph  companies  as  they 
are  run  at  the  present  day.  That  the  commercial  information 
that  they  gather  up  by  their  agents  at  the  different  commercial 
centres,  such  as  the  price  of  grain,  the  price  of  stocks,  railroad 
stocks,  is  most  important  information  to  the  general  public, 
and  to  people  engaged  in  different  occupations  it  can  be  seen 
at  a  glance.  The  business  being  to  a  certain  extent  incidental, 
is  telegraph  business  in  this  sense:  the  company  can  exercise 
the  power  of  eminent  domain  for  the  purpose  of  carrying  it 
on;  it  has  the  right  to  condemn  my  land,  or  your  land,  or  the 
land  of  any  other  citizen,  and  put  its  poles  thereon  for  the  ex- 
press purposes  of  its  business,  and  for  this  purpose  alone  of 
transmitting  commercial  news  dispatches.  If  it  exercises  the 
power  of  eminent  domain,  it  cannot  be  said  that  the  business 
for  which  it  exercises  it,  is  special  business  and  they  can  dis- 
criminate as  to  the  persons  they  will  send  it  to.  The  rule  gov- 
erning chartered  bodies  is  always  to  prevent  them  discriminat- 
ing against  anybody,  as  that  is  the  most  dangerous  way  of 
building  up  monopoly.  If  the  company  can  discriminate  in 
the  sending  of  commercial  dispatches  between  different  per- 
sons in  a  community,  it  may  enrich  one  man  and  impoverish 
another  one.  Now,  it  does  not  seem  that  the  law  will  permit 
that  to  be  done  upon  any  excuse  whatever.    The  position  taken 
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by  counsel  that  a  court  of  equity  will  not  compel  a  company 
to  transmit  to  an  individual  because  the  telegraph  company 
can  be  made  to  supply  the  public,  has  its  only  support  in  eases 
in  which  there  were  no  public  questions  involved  at  all,  but 
where  it  was  a  mere  question  of  private  interests.  I  think 
this  is  clearly  shown  in  the  case  of  Hawley  v,  Beardsley,  47 
Conn.  571. 

Now  one  of  the  distin^ishing  features  of  the  telegraph 
company's  business,  or  of  a  railway  company's  business  or  of 
an  express  company's  business,  is  that  for  any  attempt  to 
discriminate  there  is  absolutely  no  remedy  at  law.  I  can  con- 
ceive no  rule  under  which  damages  can  be  claimed.  Of  late 
this  has  been  discovered  and  recognized  all  over  the  country. 
There  is  no  other  way  to  control  these  chartered  companies 
than  by  an  appeal  to  a  court  of  equity,  and  the  courts  of  equity 
have  issued  these  mandatory  injunctions  to  prevent  any  dis- 
criminations at  all.  Now,  there  would  appear  some  sort  of  in- 
congruity in  saying  that  the  board  of  trade  may  drive  any- 
body off  its  floors  and  still  that  the  company  must  furnish 
these  dispatches;  in  my  opinion  there  is  none  whatever.  I 
do  not  find  it  necessary  to  agree  with  a  recent  opinion  that  the 
board  of  trade  may  be  controlled,  or  compelled  to  furnish,  or 
let  anyone  get  at  its  market  reports.  I  do  not  find  it  neces- 
sary to  decide  that  question  one  way  or  another.  The  board 
of  trade  may  shut  its  doors  and  windows,  and  shut  off  all  the 
ways  by  which  its  doings  could  be  got  to  the  public,  and  con- 
duct its  business  in  secret.  That  this  would  be  a  very  bad 
thing  for  the  board  of  trade  to  do  I  have  no  doubt.  If  the 
board  of  trade  see  fit  to  let  the  telegraph  companies  get  the 
news,  and  the  telegraph  companies  hold  themselves  out  to  sup- 
ply it  to  all  persons  who  will  comply  with  its  reasonable  terms 
and  regulations,  it  cannot  give  it  to  one  person  and  withhold 
it  from  another.  When  the  news  passes  from  the  board  of 
trade  to  the  telegraph  companies,  it  belongs  to  the  telegraph 
companies,  and  they  must  transmit  to  one  person  as  another. 
If  the  board  of  trade  puts  the  telegraph  company  off  its  fiioor, 
well  and  good.  It  is  better  that  the  telegraph  company  be 
prevented  from  getting  the  news  at  all  than  that  it  be  per- 
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mitted  under  any  excuse  whatever  to  discriminate  against  any 
member  of  the  public  who  wants  to  receive  their  work,  and 
will  comply  with  its  reasonable  conditions.  As  I  said,  if  the 
board  of  trade  puts  the  telegraph  companies  oflf  its  floors,  well 
and  good,  "the  telegraph  companies  cannot  send  news  they 
cannot  get. 

The  gambling  question  is  not  in  this  case.  It  comes  here  as 
the  case  of  a  perfectly  honest  institution,  carrying  on,  so  far  as 
the  ^evidence  before  the  court  shows,  an  honest  business,  just 
like  any  other  honest  business  engaged  in  dealing  on  the  board 
of  trade.  In  that  case  a  telegraph  company  engaged  in  trans- 
mitting commercial  dispatches  cannot  refuse  to  supply  it  with 
such  news;  and,  therefore,  I  cannot  dissolve  this  injunction. 

NOTE. 

The  same  conclusion  was  arrived  at  by  the  supreme  court  in  The 
"New  York  and  Chicago  Qrain  and  Stock  Exchange  v.  The  Board  of 
Trade  of  the  City  of  Chicago,  127  lU.  153. 

But  in  Board  of  Trade  of  the  City  of  Chicago  v.  Christie  Grain  and 
Stock  Company,  198  U.  S.  236,  it  appeared  that  the  Board  of  Trade 
coUected  at  is  own  expense  quotations  of  the  prices  offered  and  ac- 
cepted, for  wheat,  corn  and  provisions  in  its  exchange,  and  distrib- 
uted them  under  contract  to  persons  approved  by  it  and  under  cer- 
tain conditions.  In  a  suit  brought  by  it  to  restrain  parties  from 
using  the  quotations  obtained  and  used  without  authority  of  the 
Board,  defendants  contended  that  as  the  Board  of  Trade  permitted, 
and  the  quotations  related  to,  transactions  for  the  pretended  buying 
of  grain  without  any  intention  of  actually  receiving  or  paying  for 
the  same  that  the  Board  violated  the  Illinois  bucket  shop  statute 
and  that  there  were  therefore  no  property  rights  in  the  quotations 
which  the  court  could  protect,  and  that  the  giving  out  of  the  quota- 
tions to  certain  persons  makes  them  free  to  all.  It  was  held  that 
even  if  the  pretended  buying  and  selling  is  permitted  by  the  Board 
of  Trade  it  is  entitled  to  have  its  quotations  protected  by  the  law, 
and  to  keep  the  work  which  it  has  done  to  itself,  nor  does  it  lose- 
its  property  rights  in  the  quotations  by  communicating  them  to 
certain  persons,  even  though  many,  in  confidential  and  contractual 
relations  to  itself,  and  strangers  to  the  trust  may  be  restrained 
from  obtaining  and  using  the  quotations,  by  inducing  a  breach  of 
the  trust. — ^Bd. 
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{Circuit  Court  of  Cook  County,    In  Chancery.) 

Pablio  Qrain  ^  Stook  Exchange 

vs. 
Western  Union  Telegraph  Oompanj. 

1.   EQUITT     PRA.CTIGE — ^MATTER     OF     DEFENSE     AbISINO     AFTEB     IsSTTE 

Joined — ^How  Raised.  A  new  defense  arising  after  Issue  Joined 
upon  answer  filed  should  be  brought  before  the  court  by  means 
of  a  cross-bill  in  the  i^fiture  of  a  plea  puis  darrein  continuance, 
2.  Same.  There  are  cases,  however,  where  the  new  matter  has  been 
permitted  to  be  brought  in  by  supplemental  answer. 

5.  Same — ^When  Immaterial  How  Defense  Presented.     In  many 

eases  it  would  be  Immaterial  whether  new  matter  is  brought 
before  the  court  by  supplemental  answer  or  cross-bill,  as  for 
instance,  where  a  release  has  been  obtained  after  answer  filed 
and  the  only  question  raised  is  as  to  the  fact  of  execution. 
4.  Same — New  Matter  Arising  After  Issuance  of  iNJxmcnoN 
Which  Would  Cause  Dissolution  of  Same  Can  Okly  be  Raised 
BY  Cross-bill.  Where  an  answer  has  been  filed,  issue  joined 
and  a'  moticm  to  dissolve  an  Injunction  based  upon  such  answer 
has  been  overruled,  it  would  not  be  correct  practice  to  permit 
a  defendant  to  come  in  and  set  up  new  matter  by  means  of  a 
supplemental  answer,  where  such  new  matter  would  defeat  or 
avoid  the  injunction.    The  proper  practice  is  to  file  a  cross-bill. 

6.  Public-Service  Corporations — Right  of  Telegraph  Company  to 

Discriminate  in  Dist&ibutk)n  of  Board  of  Trai«  Quotations — 
Collusion  With  Board  of  Trade — ^Parties*  Complainant  filed 
its  bill  to  enjoin  the  defendant  from  removing  certain  "tickers*' 
from  its  place  of  business  and  from  discriminating  against  It  in 
furnishing  board  of  trade  market  quotations  gathered  by  the 
telegraph  company  on  the  floor  of  the  board  of  trade.  An  in- 
junction was  issued,  an  answer  filed  and  a  motion  to  dissolve 
based  on  such  answer,  overruled.  The  telegraph  company  there- 
after filed  a  supplemental  answer  to  the  effect  that  it  was  only 
able  to  gather  the  quotations  on  the  floor  of  the  board  of  trade 
with  the  consent  of  the  directors  of  such  board,  that  such  direct- 
ors had  forbidden  the  defendant  to  supply  the  quotations  to 
"bucket  shops"  and  that  complainant  carried  on  such  a  shop. 
The  evidence  as  to  complainant  carrying  on  a  bucket  shop  was 
not  sufficient  to  establish  that  fact.  Held  that  the  defendant 
could  not  set  up  such  new  matter  in  a  supplemental  answer 
where  there  is  no  allegation  that  there  has  been  no  collusion 
between  the  telegraph  company  and  the  board  of  trade,  and  un- 
less the  board  of  trade  was  made  a  party  to  the  proceeding. 
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6.  Parties — Who  Abs  Necessa&t  ix  Bili*  to  Compel  Telegsaph 
1  Company  to  Fubnish  Complainant  With  Mabket  Quotations 

OF  BoABD  OF  Trade.  Wliere  a  bill  is  filed  to  compel  a  telegraph 
company  to  furnish  market  quotations  of  the  board  of  trade, 
gathered  by  the  telegraph  company  on  the  floor  of  such  board, 
and  it  is  averred  that  the  board  Of  trade  tiLaims  such  quotatians 
as  its  private  property  and  has  forbidden  the  telegraph  com- 
pany to  furnish  the  same  to  complainant,  such  board  has  a  di- 
rect interest  in  the  litigation  and  is  therefore  a  necessary  party 
to  the  suit. 

7.  Supplemental  Answer — ^Bhinginq  in  New  Parties  bt.    No  per- 

son can  be  brought  into  a  case  by  supplemental  answer.  It 
must  be  done  by  cross-bill. 

Motion  of  complainant  to  strike  supplemental  answer  from 
files  and  motion  of  defendant  to  dissolve  or  modify  the  in- 
junetion.    Heard  before  Judge  Murray  F.  Tuley. 

For  statement  of  facts  see  prior  decision  in  same  case,  1  111. 
C.  C.  543,  supra. 

TULBY,  J. : — 

Whether  or  not  the  complainant  is  engaged  in  the  business 
of  running  a  bucket  shop  is  not  now  before  the  court.  The 
questions  now  to  be  passed  upon  arise  upon  the  following  state 
of  the  pleadings : 

The  complainant  filed  its  bill  to  enjoin  the  Western  Union 
Telegraph  Company  from  removing  certain  telegraphic  in- 
struments and  'dickers"  from  its  place  of  business  which  the 
telegraph  company  had  placed  there  in  carrying  on  the  busi- 
ness of  furnishing  the  dispatches  to  all  members  of  the  public 
who  were  wiUing  to  pay  its  customary  charges  therefor. 

The  telegraph  company  answered  the  bill,  claiming  that  it 
was  under  no  legal  obligation  not  to  dii^criminate  as  to  the 
persons  to  whom  it  should  furnish  these  commercial  news  dis- 
patches and  market  quotations  of  the  Chicago  board  of  trade 
and  other  centres  of  exchange,  and  that  it  was  only  able  to 
gather  the  quotations  and  commercial  news  of  the  Chicago 
board  of  trade  on  the  floor  of  the  board  by  the  sufferance  of 
its  board  of  directors,  and  subject  to  such  conditions  as  the 
directors  might  impose ;  that  the  direetmrs  had  forbidden  the 
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telegraph  company  to  send  these  news  dispatches  and  quota- 
tions to  *' bucket  shops;"  that  the  complainant  carried  on  such 
a  shop  and  fell  within  the  prohibition. 

Upon  a  motion  to  dissolve  the  injunction  which  had  been 
granted  against  the  telegraph  company,  this  court  held,  in 
substance,  that  the  evidence  submitted  by  the  telegraph  com- 
pany— one  affidavit,  I  believe, — ^was  insufficient  as  against  the 
numerous  affidavits  of  complainant  to  show  that  complain- 
ants carried  on  a  bucket  shop.  That  the  telegraph  company 
had  no  power  to  discriminate  as  against  complainant  in  the 
delivery  of  these  quotations  and  commercial  news,  and  that 
so  long  as  the  telegraph  company  continued  in  the  business  of 
gathering  and  delivering  such  news  dispatches  and  quota- 
tions, it  was  bound  to  furnish  the  same  to  complainant  upon 
the  same  terms  and  in  the  same  manner  that  it  did  to  other 
persons. 

The  motion  to  dissolve  the  injunction  was  overruled.  Some 
months  thereafter,  the  telegraph  company,  upon  petition  filed, 
prayed  leave  to  file  a  supplemental  answer.  The  leave  was 
granted  without  argument  upon  a  stipulation  of  the  parties, 
that  upon  a  motion  to  strike  the  same  from  the  files,  the  same 
questions  might  be  presented  as  could  have  been  upon  the  pe- 
tition for  leave  to  file  the  same. 

The  complainant  now  moves  to  strike  the  supplemental  an- 
swer from  the  files,  and  the  telegraph  company  moves  that  the 
injunction  be  dissolved  or  modified.  The  substance  of  the 
supplemental  answer  is,  that  after  the  court  overruled  the 
motion  to  dissolve  the  injunction,  the  Chicago  board  of  trade 
notified  the  telegraph  company  that  it  would  no  longer  be  per- 
mitted to  gather  the  market  quotations  and  news  upon  the 
floor  of  the  board ;  that  the  board  itself  would  gather  and  con- 
trol the  same,  but  that  an  arrangement  might  be  made  con- 
cerning the  gathering  and  distributing  such  news  and  quota- 
tions. 

That  thereupon  a  certain  agreement  was  made  between  the 
board  of  trade  and  the  telegraph  company  on  the  23d  of  April, 
1884,  which  was  in  substance :  That  the  board  was  to  gather 
by  its  own  agents  these  market  quotations  and  deliver  the 
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same  to  the  telegraph  company,  and  the  company  to  send  the 
same  as  private  dispatches  only  to  such  approved  correspond- 
ents as  the  board  of  trade  (or  its  committee)  might  designate 
from  time  to  time,  and  to  such  persons  as  the  telegraph  com- 
pany might  contract  with,  subject  to  the  approval  of  the 
board;  the  telegraph  company  to  collect  from  the  parties  re- 
ceiving the  same,  in  addition  to  the  charges  for  telegraphing, 
an  amount  sufficient  to  pay  the  expense  of  gathering  such  dis- 
patches, and  out  of  such  collections  to  pay  the  board  of  trade 
one  thousand  dollars  per  month,  retaining  the  balance,  if  any, 
in  its  own  hands,  the  board  of  trade  to  have  the  right  to  cut 
off  any  person  from  receiving  such  quotations  and  news  at 
any  time  with  or  without  cause,  and  with  or  without  notice. 
The  agreement  could  be  terminated  upon  thirty  days'  notice. 

The  first  question  which  arises  is  one  of  chancery  practice, 
and  is,  whether  or  not  new  matter  arising  after  issue  joined 
upon  answer  filed  and  after  overruling  a  motion  to  dissolve  an 
injunction  based  upon  such  answer,  can  bfe  brought  before  the 
court  by  means  of  a  supplemental  answer? 

The  complainant  contends  that  such  new  matter  can  only  be 
brought  into  the  pleadings  by  means  of  a  cross-bill  in  the 
nature  of  a  plea  puis  darrien  continua/nce,  while  the  telegraph 
company  contends  that  it  may  be  done  by  a  supplemental  an- 
swer. 

That  a  new  defense  arising  after  issue  joined  upon  answer 
filed  should  be  brought  before  the  court  by  means  of  a  cross- 
bill in  the  nature  of  a  plea  puis  darrien,  is  laid  down  as  the 
correct  practice  in  Mitford,  Equity  Pleadings,  p.  72;  Lubes, 
Equity,  p.  309;  Story,  Equity  Pleadings,  sec.  393;  Adams, 
Equity,  p.  402;  Taylor  v.  Titus,  2  Edward's  Chancery,  135. 
Numerous  cases  are  cited  by  the  authors  named  to  sustain  the 
text. 

To  sustain  the  position  of  the  defendant.  Anonymous,  Hop- 
kins' Chancery,  30,  Stamps  v.  Birmingham  and  Stour  Valley 
By.  Co,,  2  Phillips  Chancery,  673 ;  Southall  v.  The  British  Mu- 
tual Life  Assurance  Society,  38  Law  J.  Ch.  711,  and  other  cases 
are  cited,  as  showing  that  new  matter  has  been  permitted  to 
be  brought  in  by  supplemental  answer. 
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I  am  of  th«  opinion  that  in  many  cases  it  would  be  imma> 
terial  whether  the  new  matter  was  brought  before  the  court 
by  supplemental  answer  or  by  cixws-bill,  as  for  instance,  where 
a  release  had  been  obtained  after  answer  filed  and  the  only 
question  made  should  be  upon  the  fact  of  its  having  been  ex- 
ecuted. But  where  an  anawer  has  been  filed,  issue  joined  and 
a  motion  to  dissolve  an  injunction  based  upon  such  answer  has 
been  overruled,  it  would  not  be  correct  practice  to  permit  a 
defendant  to  come  in  and  set  up  new  matter  of  this  kind  by 
means  of  a  supplemental  answer  for  the  reason,  first,  because 
neither  the  petition  filed  nor  the  supplemental  answer  itself 
contains  any  averment  that  there  has  been  no  collusion  be- 
tween the  telegraph  company  and  the  board  of  trade,  as  to  the 
new  matter  set  out,  for  the  purpose  of  defeating  or  avoiding 
the  injunction  pending  in  this  case.  I  know  of  no  way  that 
the  complainant  can  make  an  issue  of  that  kind  upon  new 
matter  set  forth  in  a  supplemental  answer.  Special  repli- 
cations are  no  longer  used  or  peimitted;  second:  It  would 
not  be  correct  practice  because  the  new  matter  set  up  ^ows 
that  the  board  of  trade,  claiming  to  own  the  quotations  and 
news  as  private  property,  has  a  direct  interest  in  the  questions 
•  raised  by  the  supplemental  answer  and  is  therefore  a  neces- 
sary party.  No  x)€rson  can  be  brought  into  a  case  by  way  of 
supplemental  answer,  but  by  a  cross-bill  it  may  be  done. 

The  board  of  trade  is  not  a  party  to  this  litigation.  It  is 
not  bound  by  any  order  or  decree  made  or  to  be  made  herein. 
It  would  be  manifestly  improper  for  me  to  pass  upon  the  grave 
questions  presented  by  this  answer  and  in  which  it  has  such  a 
great  interest  without  the  board  being  first  made  a  party  to 
this  litigation. 

The  motion  to  strike  the  supplemental  answer  from  the  files 
will  be  sustained.  The  motion  to  dissolve  the  injunction  nec- 
essarily fails  and  wiU  be  overruled  unless  defendant  wishes  to 
withdraw  the  same. 
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{Superior  Court  of  Cook  County,    In  Chancery,) 

Arthur  H.  COuetlaiii,  %X  al. 

vs. 
Ouiseppe  De  Oraxie,  et  al. 

(January  7,  1907.) 

1.  Trust  Deei>— Assignee  of — Subject  to  Equities.  The  assignee 
of  a  mortgage  or  trust  deed  takes  it  subject  to  existing  equities 
between  mortgagor  and  mortgagee.     (See  note. — ^Ed.) 

3.  Samb — Notice  to  CkuNToa.  The  assignee  of  a  mortgage  or  trust 
deed  in  order  to  protect  his  rights  against  secret  equities  be- 
tween mortgagor  and  mortgagee,  must  give  notice  to  the 
grantor  in  such  mortgage.     (See  note. — Ed.) 

3.  Same — Payments  to  Tbusteb  in  Trust  Deed.    Payments  made 

to  trustee  by  the  mortgagor  before  maturity  without  notice 
from  the  holder  of  the  note  secured  by  such  trust  deed,  will  be 
applied  as  a  credit  on  such  note,  in  a  bill  to  foreclose  the  trust 
deed. 

4.  Debtor  and  Creditob — Creating  Relation  Between  Trustee  and 

Mortgagor  by  Recitals  in  Receipt  fob  Money.  A  trustee  by 
accepting  payments  on  account  of  an  indebtedness  secured  by 
a  trust  deed  cannot  create  the  relation  of  debtor  and  creditor 
between  himself  and  the  mortgagor  by  recitals  in  receipts  given 
on  account  of  such  indebtedness. 

6.  Notice  of  Transfer  of  Note  Secttrbd  by  Trust  Deed — Suffi- 
ciency OF.  A  general  notice-  from  the  holder  of  a  note  se- 
cured by  a  trust  deed  to  pay  a  negotiable  interest  coupon  to 
him  is  not  a  sufficient  notice  that  he  is  also  the  holder  of  the 
principal  note. 

C.  Masters  in  Chancery — Successors  of — Appointment  of  Special 
Commissioner.  The  court  has  the  power  to  appoint  a  special 
commissioner  to  complete  the  unfinished  business  of  a  master 
in  chtincery  where  the  term  of  ofilce  of  such  master  has  ex- 
pired even  though  his  successor  has  been  appointed.^ 

Bill  to  foreclose  trust  deed.  Cross  bill  to  cancel  same. 
Heard  on  exceptions  to  master's  report  before  Judge  Wil- 
lard  M.  McEwen.    Superior  court  Gen.  No.  231,730. 

Statement  of  facts. 

A  bill  was  filed  August  17,  1903,  to  foreclose  a  trust  deed 
for  $1,200  made  by  De  Grazie  September  18,  1899.    The  de- 

i  But  see  McLain  v.  People,  86  111.  206.-— Ed 


\ 
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fendant  answered  the  bill  and  filed  a  cross  bill  against  the 
complainant  to  cancel  a  prior  trust  deed  for  the  sum  of  $1,400 
made  September  22,  1894,  and  also  a  prior  trust  deed  for  the 
•sum  of  $200  dated  April  29,  1895,  and  also  a  trust  deed  for 
the  sum  of  $200  dated  September  18,  1899,  made  contempor- 
aneously with  the  trust  deed  the  complainants  sought  to  fore- 
close. The  cause  was  referred  to  Master  in  Chancery  G.  Fred 
Bush  to  take  proofs  and  report  his  conclusions  both  as  to  the 
law  and  the  facts  to  the  court.  The  facts  as  disclosed  by  the 
report  showed  the  following:  The  defendant  De  Grazie  was 
an  Italian  immigrs^nt  who  could  neither  read  nor  write  and 
hardly  understood  the  English  language.  On  September  22, 
1894,  he  applied  to  one  Herman  B.  Wickersham,  a  lawyer  and 
real  estate  and  loan  agent  in  the  city  of  Chicago,  for  a  loan  of 
$1,400  and  gave  as  security  a  trust  deed  upon  certain  real  es- 
tate in  Chicago.  The  trust  deed  matured  five  years  after 
date.  On  April  29,  1895,  the  defendant  De  Grazie  applied 
for  a  further  loan  of  $200  and  gave  as  security  a  second  trust 
deed  upon  the  same  real  estate,  maturing  three  years  after 
date.  De  Grazie  made  payments  upon  these  loans  from  time 
to  time  and  on  September  18,  1899,  the  $200  note  secured 
by  the  second  trust  deed  had  been  paid  but  the  trust  deed  had 
not  been  released.  On  the  latter  date  De  Grazie  executed  two 
trust  deeds,  one  for  the  sum  of  $1,200  and  the  other  for  the 
sum  of  $200  in  place  of  the  $1,400  trust  deed  of  September  22, 
1894.  In  1889  De  Grazie  had  purchased  the  mortgaged  prem- 
ises from  Wickersham  and  had  paid  the  purchase  price  thereof 
in  small  installments  from  time  to  time  as  he  was  able  to  do. 
These  pajnnents  were  made  prior  to  1894.  Wickersham  was 
the  trustee  in  each  of  the  trust  deeds.  After  the  execu- 
tion of  the  two  trust  deeds  in  September,  1899,  De  Grazie 
made  an  agreement  with  Wickersham  that  he  might  make  pay- 
ments on  his  indebtedness  in  small  installments  as  he  was 
able  and  as  he  had  done  in  his  previous  dealings  with  Wicker- 
shamw  De  Grazie  or  some  member  of  his  family  made  pay- 
ments upon  the  principal  and  in  addition  paid  the  interest 
upon  both  loans  as  the  same  matured.  The  evidence  disclosed 
that  De  Grazie  made  the  various  payments  at  the  office  of 
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Wickersham  and  in  each  instance  received  a  receipt  in  the 
following  f onn : 

"Received  of  Joe  De  Grazie  $100  on  which  I  agree  to  pay 
I  interest  at  7  per  cent  per  annum.    Also  received  $2.00  interest 

!  to  date. 

'^ Herman  B.  Wickersham," 

The  hill  was  filed  to  foreclose  the  trust  deed  of  September 
18,  1899,  for  the  sum  of  $1,200.  The  evidence  disclosed  that 
De  Grazie  had  up  to  the  date  of  the  filing  of  the  bill,  paid 
upon  the  entire  indebtedness  of  $1,400  the  sum  of  $1,000  and 
•all  the  interest  accruing  up  to  the  time  of  the  filing  of  the 
bill.  De  Grazie  had  no  notice  of  any  kind  at  the  time  of  the 
making  of  the  various  payments  to  Wickersham  that  any 
person  other  than  Wickersham  was  the  owner  or  holder  of 
any  of  the  notes  secured  by  the  various  trust  deeds.  On  Sep- 
tember 15,  1902,  however,  De  Grazie  received  a  letter  from 
Frank  E.  Hayner,  the  former  partner  of  Wickersham,  which 
letter  was  as  follows: 

**Mr.  Guiseppe  De  Grazie, 

'*856  W.  Huron  St., 

"Chicago. 
''Dear  Sir: 

"Your  semi-annual  interest  on  loan  of  $1,200,  such  inter- 
est amounting  to  $36,  is  due  and  payable  at  my  office  on 
Thursday,  the  18th  inst.,  on  or  before  which  day  call  and  pay 
the  same. 

** Frank  E.  Hayner.'' 

On  September  18,  1902,  De  Grazie  went  to  the  office  of 
Wickersham  with  the  letter  received  from  Hayner,  and  being 
imable  to  read  the  same  showed  it  to  Wickersham.  Wickers- 
ham tore  the  letter  open  and  threw  it  into  the  waste  basket 
And  told  De  Grazie  to  pay  him  (Wickersham).  De  Grazie 
thereupon  paid  him  the  interest  and  $200  on  account  of  the 
principal  and  received  a  receipt  in  the  form  above  described. 
The  evidence  disclosed  that  Wickersham  remitted  the  full 
iimount  of  the  interest  due  on  September  18,  1902,  to  the 
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complainant  who  was  the  owner  of  the  interest  note.  In  No- 
vember, 1902,  Wickersham  became  insolvent,  fled  the  country 
and  became  a  furtive  from  justice.  A  large  number  of  in- 
dictments for  embezzlement  were  thereafter  returned  against 
Wickersham.  The  complainants  showed  that  the  notes  se- 
cured by  the  trust  deeds  were  ti»nsf erred  to  them  shortly  after 
the  execution  of  the  trust  deeds.  It  was  contended  by  the 
complainants  that  the  payments  made  by  De  Grazie  to  Wick- 
ersham should  not  be  credited  upon  the  notes  secured  by  the 
several  trust  deeds  for  the  reason  that  the  complainants  were 
the  owners  of  the  notes  and  Wickersham  had  no  authority 
to  receive  any  part  of  the  principal  of  the  debt.  It  was  also 
contended  that  the  letter  sent  by  Hayner  to  De  Grazie  on 
September  15,  1902,  was  notice  to  De  Grazie  that  Wickersham 
was  not  the  o\\Tier  of  the  notes  secured  by  the  trust  deeds. 
The  cause  came  before  the  court  on  exceptions  to  the  report 
of  G.  Fred  Rush,"  who  was  appointed  a  special  commissioner 
after  his  term  of  office  as  master  in  chancery  had  expired. 
The  court  held  that  an  assignee  of  a  trust  deed  or  mort- 
gage takes  the  same  subject  to  existing  equities  between  the 
mortgagor  and  the  mortgagee;  that  the  assignee  of  a  mort- 
gage or  trust  deed,  in  order  to  protect  his  rights  against  se- 
cret equities  between  mortgagor  and  mortgagee,  must  give 
notice  to  the  grantor  in  the  mortgage  that  he  is  the  owner  and 
holder  of  the  note;  that  in  the  absence  of  such  notice,  pay- 
ments made  to  the  trustee  in  the  mortgage  before  maturity, 
will  be  applied  on  the  note  so  secured  in  a  bill  to  foreclose 
the  trust  deed.  It  was  also  held  that  the  notice  from  Hayner 
to  pay  the  interest  due  to  him  was  not  a  sufficient  notice  that 
he  was  the  owner  or  holder  or  the  agent  of  the  owner  or  holder 
of  the  principal  notes. 

After  the  proofs  before  the  master  had  been  closed  and  be- 
fore he  had  made  up  his  report,  the  master's  term  of  office 
expired  by  its  own  limitation.  The  defendants  contended 
that  under  the  statute  of  Illinois  (vol.  2,  Starr  &  Curtis  Rev. 
Stat.,  chap.  90,  sec.  8)  the  unfinished  business  of  such  master 
should  be  completed  by  his  successor  in  office  without  an  order 
of  court.    The  court,  however,  appointed  the  master  before 
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whom  the  evidenoe  had  been  heard,  a  special  commissioner  to 
complete  his  report. 
The  following  decree  was  entered  by  the  court : 
This  cause  coming  on  to  be  heard  upon  the  bill  of  complaint 
of  the  said  complainants,  Arthur  H.  Chetlain,  successor  in 
trost  of  the  trust  deed  dated  the  18th  day  of  September,  18l!99, 
and  recorded  in  the  recorder's  oflSce  of  Cook  county,  Illinois, 
on  November  3rd,  1899,  in  book  6,796  of  records  on  page  271 
as  document  number  2,839,^30,  and  Alice  A.  Havemeyer  and 
the  answers  of  Guiseppe  De  Grazie,  Bocella  De  Grazie,  James 
Baraglia  and  Samuel  H.  Pratt  and  the  joint  and  several  an- 
swer of  Prank  B.  Hayner,  successor  in  trust  to  the  trust  deed 
dated  Sept«nber  22nd,  1894,  and  recorded  in  the  recorder's 
office  of  Cook  county,  Illinois,  in  book  4,571  of  records  at  page 
570,  Arthur  H.  Chetlain^  successor  in  trust  in  the  trost  deed 
dated  the  18th  day  of  September,  1899,  and  recorded  on  the 
3rd  day  of  November,  1899,  in  the  recorder's  office  of  Code 
county,  Illinois,  in  book  6,796  of  records  at  page  273  thereof 
and  upon  the  respective  replications  of  complainants  thereto, 
and  also  upon  the  cro.ss-bill  of  complaint  of  Guiseppe  De- 
Grazie  and  Bocella  C.  De  Grazie,  cross  complainants,  and  the 
cross  answers  of  James  Baraglia  and  Samuel  H.  Pratt  and 
upon  the  joint  and  several  answers  of  Arthur  H.  Chetlain, 
successor  in  trust  in  the  trust  deed  dated  September  18,  1899, 
and  recorded  in  the  recorder's  office  of  Cook  county,  Illinois, 
on  book  6,796  at  page  271  and  Alice  A.  Havemeyer  and  the 
joint  and  several  answers  of  Frank  E.  Hayner,  successor  in 
trust  in  the  trust  deed  Sept  22,  1894,  and  recorded  in  the 
recorder's  office  of  Cook  county,  Illinois,  in  book  4,751  at  page 
570  thereof,  and  Arthur  H.  Chetlain,  successor  in  trust  in  the 
trust  deed  dated  Sept.  18,  1899,  and  recorded  in  the  recorder's 
office  of  Cook  county,  Illinois,  in  book  6,796  at  page  273  there- 
of, to  the  cross-bill  of  Guiseppe  De  Grazie  and  Bocella  C.  De 
Grazie,  and  upon  the  respective  replications  of  the  cross-com- 
plainants thereto,  and  upon  the  .proofs  and  exhibits  herein, 
and  the  report  of  G.  Fred  Rush,  special  commissioner  of  this 
court,  and  upon  the  exceptions  of  Guiseppe  De  Grazie  and 
Rocella  C  De  Grazie  to  said  special  commissioner's  report  and 
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upon  exceptions  of  Arthur  H.  Chetlain  and  Alice  A.  Have- 
meyer  to  said  special  cominissioner's  report,  and  it  appearing 
that  all  the  parties  have  filed  their  respective  answers  to  the 
bill  and  cross-bill  herein  and  are  properly  before  the  court. 
The  court  finds  that  it  has  jurisdiction  of  the  subject  matter 
and  of  the  parties  hereto,  and  that  the  bill  of  complaint  and 
cross-bill  of  complaint  are  at  issue. 

The  court  further  finds  that  the  $200  promissory  note  de- 
scribed in  the  bill  and  cross-bill  of  complaint  dated  April  29, 
1895,  secured  by  trust  deed  of  same  date  upon  lot  sixty-four 
(64)  in  the  resubdivision  of  block  three  (3)  in  Wright  and 
Webster's  subdivision  of  the  northeast  quarter  (N.  E.  1-4)  of 
section  twelve  (12)  township  thirty-nine  (39)  north  range 
thirteen  (13)  east  of  the  third  principal  meridian  (except  the 
east  sixty-seven  (67)  feet  of  said  block)  together  with  all 
buildings  and  improvements  thereon  and  to  be  thereafter 
placed  on,  has  been  paid  in  full  and  should  be  released  and 
satisfied  of  record. 

The  court  further  finds  that  the  $1,400  promissory  note  de- 
scribed in  the  bill  and  cross-bill  of  complaint,  dated  Septem- 
ber 22,  1894,  and  secured  by  trust  deed  upon  said  premises 
hereinbefore  described  has  been  fully  paid  and  satisfied  by  the 
receipt  and  acceptance  of  a  $1,200.00  note  dated  September  18, 
1899,  which  was  given  for  and  accepted  by  said  complainant  in 
satisfaction  of  the  balance  remaining  due  on  said  $1,400  note 
at  the  time  of  the  delivery  of  said  $1,200  note,  should  be  re- 
leased and  satisfied  of  record. 

The  court  further  finds  that  the  promissory  note  for  $200 
dated  September  18,  1889,  secured  by  trust  deed  upon  said 
premises  hereinbefore  described  and  known  as  the  James  Ba- 
raglia  note  herein  has  been  paid  in  full,  and  that  said  trust 
deed  should  be  released  and  satisfied  of  record. 

The  court  further  finds  that  the  $1,200  promissory  note  de- 
scribed in  the  bill  and  cross-bill  of  complaint  dated  Sept.  18, 
1899,  held  by  defendant  Samuel  H.  Pratt,  is  without  any  con- 
sideration as  to  complainants  and  defendants  herein,  and  is  a 
forgery  and  is  null  and  void. 

The  court  further  finds  that  the  defendant  Guiseppe  De 
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Grazie  and  Rocella  C.  De  Grazie  are  entitled  in  equity  to  a 
credit  of  $800  on  the  $1,200  promissory  note  described  in  the 
bill  and  cross-bill  of  complaint  held  by  complainant  Alice  A. 
Havemeyer,  dated  September  18,  1899,  and  secured  by  trust 
deed  ujwn  the  premises  hereinbefore  described. 

The  court  further  finds  that  complainants  exceptions  to* 
said  special  commissioner's  report  are  not  well  taken  and 
should  be  overruled. 

The  court  further  finds  that  the  exceptions  of  Guiseppe  De- 
Grazie  and  Rocella  C.  De  Grazie  to  said  special  commissioner '» 
report  are  well  taken  and  should  be  sustained  except  as  to 
exceptions  3,  6,  12,  13,  15,  20,  21  and  22,  and  as  to  those  ex- 
ceptions the  same  should  be  overruled. 

The  court  further  finds  that  the  said  payments  aggregating- 
$800  on  said  $1,200  note  were  payments  made  to  Herman  B. 
Wickersham,  the  trustee  in  the  various  trust  deeds  hereinbe- 
fore described  ;»that  said  payments  were  made  by  the  defend- 
ant De  Grazie  or  some  member  of  his  family  to  said  Wicker- 
sham without  any  notice  whatsoever  from  the  legal  holder  and 
owner  of  the  various  notes  secured  by  said  trust  deeds  here- 
inbefore described,  and  were  rightly  and  properly  made  tO' 
said  Herman  B.  Wickersham. 

The  court  further  finds  that  the  complainant,  Alice  A. 
Havemeyer,  the  owner  and  holder  of  said  $1,200  promissory 
note  dated  September  18,  1899,  has  received  the  full  interest 
on  the  principal  sum  up  to  September  18,  1902,  from  said' 
Herman  B.  Wickersham,  the  trustee  in  the  various  trust  deeds 
hereinbefore  described,  and  that  complainant,  Alice  A.  Have- 
meyer has  received  as  interest  on  the  said  promissory  note  for 
$12,000,  dated  Sept.  18,  1899,  the  sum  of  $216  and  that  said 
complainant  was  entitled  to  receive  only  the  sum  of  $184.90' 
as  interest  for  the  reason  that  the  principal  amount  had  been 
reduced  from  time  to  time,  and  that  by  reason  of  such  excess, 
the  entire  interest  on  the  said  note  up  to  the  1st  day  of  Janu- 
ary, 1904,  has  been  paid. 

The  court  further  finds  that  the  defendants,  Guiseppe  De- 
Grazie  and  Bocella  C.  De  Grazie  were  not  in  default  in  the 
payment  of  either  the  principal  or  interest  at  the  time  the- 
bill  was  filed  in  this  case,  to-wit :  August  17,  1903. 
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The  court  further  finds  that  eompIaixLaiits  bill  to  foreclose 
;said  trust  deed  was  prematurely  filed,  and  that  none  of  the 
material  allegations  in  said  bill  have  been  proven,  and  that 
said  bill  is  without  equity. 

The  court  further  finds  that  the  defendants,  De  Grazie  and 
BoceUa  C.  De  Grazie  are  now  indebted  to  the  complainants  in 
the  sum  of  $14.00  for  insurance  placed  upon  said  premises 
together  with  seven  per  cent,  interest  thereon  from  the  12th 
day  of  November,  190^  to  date,  in  accordance  with  the  pro- 
vision of  said  trust  deed  sought  to  be  foreclosed. 

The  court  further  finds  that  the  defendants  De  Grazies  are 
indebted  to  the  complainants  in  the  sum  of  $400  with  interest 
thereon  from  the  1st  day  of  January,  1904,  to  the  date  of  this 
decree  at  seven  per  cent,  per  annum  from  which  amount  must 
be  deducted  the  sum  of  $78.10  special  commissioners'  fees 
paid  in  this  case  by  said  defendants  DeGrazies  and  also  the 
sum  of  $3.00  appearance  fees  paid  in  this  ease  by  said  de- 
fendants De  Grazies. 

The  court  further  finds  all  the  material  allegations  in  the 
crossrbill  of  complaint  are  true  and  have  been  proven;  that 
the  equities  in  this  case  are  in  favor  of  cross-complainants. 

It  is  further  ordered,  adjudged  and  decreed  that  the  excep- 
tions of  Guiseppe  De  Grazie  and  Roeella  C.  De  Grazie  to  said 
special  commissioner's  report  be  and  they  are  hereby  sustained 
except  as  to  exceptions  3,  6,  12,  13,  15,  20,  21  and  22  and  as 
to  those  exceptions  each  and  every  of  the  same  is  hereby  over- 
ruled. 

It  is  further  ordered,  adjudged  and  decreed  that  the  com- 
plainants '  bill  of  complaint  be  and  the  same  is  hereby  dismissed 
for  want  of  equity  at  the  costs  of  complainants  herein. 

It  is  further  ordered,  adjudged  and  decreed  that  complain- 
ants' exceptions  to  said  special  commissioner's  report  be  and 
the  same  are  hereby  overruled. 

It  is  further  ordered,  adjudged  and  decreed  that  defendants 
De  Grazies  are  indebted  to  said  complainant,  Alice  A.  Have- 
meyer  in  the  sum  of  $400  together  with  interest  thereon  from 
the  1st  day  of  January,  1904,  to  date  of  this  decree  upon  a 
promissory  note  for  $1,200  dated  September  18,  1899,  secured 
by  a  trust  deed  upon  the  premises  hereinbefore  described^  and 
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are  alao  indebted  to  said  eomplainant  Alice  A.  Havemeyer,  the 
sum  of  $1400  for  insuranee  together  with  interest  thereon  at 
seven  per  cent,  from  the  12th  day  of  November,  1903,  to  the 
date  of  this  de^aree  from  which  sums  must  be  deducted  the 
sum  of  $78.10  special  commissioner's  fees  paid  in  this  case  by 
said  defendants  De  Grazies  and  also  the  further  sum  of  $3.00 
appearance  fees  paid  in  this  case  by  said  defendants  De 
Grazies.  And  that  upon  said  defendants  Guiseppe  De  Grazie 
and  Rocella  C.  De  Grazie  or  either  of  them  paying  to  the  said 
Alice  A.  Havemeyer  said  sums  after  said  deductions  as  afore- 
said, that  said  Arthur  H.  Chetlain,  successor  in  trust,  shall 
execute  and  deliver  to  said  Guiseppe  De  Grazie  and  Rocella  C. 
De  Grazie  a  good  and  sufficient  release  deed  of  said  trust  deed 
dated  Sept.  18,  1899,  upon  said  defendants  De  Grazies  paying 
to  said  Arthur  H.  Chetlain,  successor  in  trust,  his  reasonable 
fee  therefor. 

It  is  farther  ordered,  adjudged  and  decreed  that  said  prom- 
issory note  for  $200,  dated  Sept.  18, 1899,  has  been  paid  in  full, 
said  note  is  known  as  the  **Baraglia  promissory  note,''  that 
said  Arthur  H.  Chetlain  successor  in  trust  of  said  trust  deed 
dated  Sept.  18,  1899,  securing  said  promissory  note  of  even 
date  for  $200,  known  as  the  Baraglia  promissory  note  here- 
in shall  execute  and  deliver  to  said  defendants  De  Grazies, 
a  good  and  sufficient  release  deed  of  said  trust  deed,  dated 
Sept.  18,  1899,  upon  said  defendants  paying  to  said  Arthur 
H.  Chetlain,  successor  in  trust  his  reasonable  fee  therefor. 

It  is  further  ordered,  adjudj2:ed  and  decreed  that  said  prom- 
issory note  for  $1,400,  dated  Sept.  22,  1894,  has  been  paid  in 
full  and  that  Frank  E.  Hayner,  successor  in  trust  in  said  trust 
deed  dated  Sept.  22, 1894,  securing  said  promissory  note  of  even 
date  for  $1,400,  shall  execute  and  deliver  to  said  Guiseppe  De 
Grazie  and  Rocella  C.  De  Grazie  a  good  and  sufficient  release 
deed  of  said  trust  deed  dated,  Sept.  22, 1894,  upon  said  defend- 
ant paying  to  said  Frank  E.  Hayner,  successor  in  trust,  his 
reasonable  fee  therefor. 

It  is  further  ordered,  adjudged  and  decreed  that  said  prom- 
issory note  for  $200,  dated  April  29,  1895,  has  been  paid  in 
fuU  and  that  said  Arthur  H.  Chelain,  successor  in  trust,  of 
said  trust  deed,  dated  April  29th,  1895,  securing  said  promis- 
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soiy  note  of  even  date  for  tBe  sum  of  $200,  shall  execute  and 
deliver  forthwith  to  said  Guiseppe  De  Grazie  and  Rocella  C. 
De  Grazie  a  good  and  sufficient  release  deed  of  said  trust  deed, 
dated  April  29th,  1895,  upon  said  defendants  pa3nng  to  said 
Arthur  H.  Chetlain,  successor  in  trust,  his  reasonable  fee 
therefor. 

It  is  further  ordered,  adjudged  and  decree  that  the  promis- 
sory note  held  by  defendant  Samuel  H.  Pratt,  is  without  con- 
sideration as  to  the  complainants  and  defendants  herein  and 
is  a  forgery  and  is  null  and  void. 

Frank  E,  Hayner,  solicitor  for  complainants. 

Carey  W.  Ehodes,  solicitor  for  De  Grazie  et  ah  defendants 
and  cross-complainants. 

Morris  St,  P.  Thomas,  solicitor  for  Samuel  H.  Pratt,  de- 
fendant 

Donald  L,  Morrill^  solicitor  for  James  Baraglia,  defendant 

NOTE. 

I. 

The  assignee  of  a  mortgage  or  a  trust  deed  takes  it  subject  to  ex- 
isting equities  between  the  mortgagor  and  the  mortgagee.  McAuHffe 
V.  Renter,  166  lU.  491;  Buehler  v.  McCormick,  169  111.  269;  Olds  v. 
Cummings,  31  111.  188;  Chicago  Title  d  Tnist  Co.  v.  Aff,  183  111.  91; 
Bouton  V.  Cameron,  205  111.  50;  £f.  C.  72  App.  264;  Elser  v.  Williams, 
104  iu.  App.  238;  Romberg  v.  McCormick,  194  111.  205;  Napieralski  v. 
Simon,  198  111.  384;  Humble  v.  Curtis,  160  111.  193;  Thompson  v. 
Shoemaker,  68  111.  266;  Summer  v.  Waugh,  56  111.  531;  Sroelowitz  v. 
Schultz,  86  in.  App.  341.— Ed, 

II. 

The  assignee  of  a  trust  deed  or  mortgage  in  order  to  protect  his 
rights  must  give  notice  to  the  grantor.  Napieralski  v.  Simon,  198 
111.  384;  McAuliffe  v.  Renter,  166  111.  491;  Sheldon  v.  McNall,  89  111. 
App.  138;  Buehler  v,  McCormick,  169  111.  269;  Williams  v.  Pelley, 
96  111.  App.  346;  Sroelowitz  v.  Schultz,  191  111.  249;  S.  C.  86  lU.  App. 
341.— Ed. 
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(BugMrems  Court  of  IlHnoia,) 

Bob«rt  W.  Hyman. 

VB. 

Jam£B  H.  McVeigh. 

(January  21,  1878.) 

1.  Statute  of  Ldotations — Wwek  Cause  of  Acnoif  Aoobubs.    The 

words  "when  a  cause  of  action  has  arisen/'  as  they  occur  in 
the  statute  of  limitations  pleaded,  mean  when  Jurisdiction  ex- 
ists in  the  courts  of  a  state  to  adjudicate  between  the  parties 
upon  the  particular  cause  of  action,  or  in  other  words  when 
the  plaintifT  has  the  right  to  sue  the  defendant  in  the  courts 
of  the  state,  upon  the  particular  cause  of  action  without  re- 
gard to  the  place  of  its  origin. 

2.  Pleas — Statute  of  Limitatiok.    Pleas  of  the  statute  of  limita- 

tions of  a  foreign  ^tate  are  not 'subject  to  demurrer  in  not  al- 
leging the  continued  residence  of  the  defendant  in  the  foreign 
state,  it  not  appearing  that  any  exception  is  made  by  the  law  of 
such  foreign  state  as  pleaded  as  against  those  who  depart  the 
state  aiter  the  Statute  of  limitations  begins  to  run.  If  the 
statute  makes  such  an  exception  the  proper  course  is  to  reply 
and  not  to  demur. 

Appeal  from  the  Circuit  Court  of  Cook  County. 
For  statement  of  facts  see  opinion. 
F.  H,  Kales,  solicitor  for  appellant. 
8,  M.  Packard,  solicitor  for  appellees. 

Opinion  per  curiam : — 

The  sufficiency  of  the  pleas  demurred  to  in  this  case  is  de* 
terminedy  in  the  main,  by  our  decision  in  Hyman  v.  Bayne,  83 
m.  256.  An  able  and  interesting  argument  has  been  listened 
to  in  the  present  case,  with  pleasure,  contending  for  a  different 
construction  of  the  statutes  than  the  one  given  in  that  case, 
but  it  has  failed  to  satisfy  us  that  we  should  overlook  our 
former  opinion  and  adopt  the  views  contended  for  by  appel- 
lees. 

The  defense  set  up  by  the  pleas  in  respect  to  the  residence 
of  appellant  in  the  state  of  New  York,  and  the  limitation  laws 
of  that  state,  in  our  opinion,  is  not  essentially  different  in 
87 
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principle  from  that  set  up  by  the  pleas  in  respect  to  his  resi- 
dence in  Maryland,  and  the  Limitation  laws  of  that  state. 

The  words  "when  a  cause  of  action  has  arisen,"  as  they 
occur  in  the  statute  pleaded,  should  be  construed  as  meaning, 
when  jurisdiction  exists  in  the  courts  of  a  state  to  adjudicate 
between  the  parties  upon  the  particular  cause  of  action,  if 
properly  invoked — or  in  other  words,  when  the  plaintiff  has 
the  right  to  sue  the  defendant  in  the  courts  of  the  state  upon 
the  particular  cause  of  action  without  regard  to  the  place  where 
the  cause  of  action  had  its  origin.  This  was  the  view  taken 
in  Hyman  v.  Bayne,  supra,  although  not  discussed  at  length 
in  the  opinion,  and  we  do  not  conceive  that  the  question  need 
be  discussed  now. 

In  respect  to  the  constitutional  objection  to  the  construction 
we  have  given  the  statute,  we  deem  it  only  necessary  to  add 
that  the  recent  case  of  Chemung  Canal  Bank  v.  Lowery,  93  U. 
S.  72,  is  in  harmony  with  what  we  said  in  that  respect,  in 
Hyman  v.  Bayne,  supra. 

As  to  those  pleas  that  do  not  aver  the  continued  residence 
of  the  plaintiff  in  the  particular  foreign  state  it  does  not  ap- 
pear that  any  exception  is  made  by  the  law  of  the  state  as 
pleaded,  as  against  those  who  depart  the  state  after  the  statute 
of  limitations  begins  to  run.  This  the  demurrer  admits.  If 
the  statute  makes  such  exception,  appellees  instead  of  demur- 
ring should  have  replied  to  it. 

We  are  of  the  opinion  the  court  below  erred  in  sustaining 
demurrers  to  the  several  pleas  of  appellant,  in  the  present  indi- 
cated in  Hyman  v.  Bayne,  supra,  and  herein  alluded  to,  and 
for  this  error  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 

NOTE. 

The  above  case  though  unreik>rted  is  a  leading  case  which  has 
been  cited  with  approval  in  the  following  cases:  142  111.  449;  157 
IlL  541;  14  IlL  App.  62;  36  lU.  App.  376;  39  111.  App.  597;  46  111. 
App.  115;  80  111.  App.  258;  104  lU.  App.  201.~Ed. 


Illinois  Qlass  Co.  vs.  Chicago  Telephone  Co.       579 

[  

I 
i 

I  (Superior  Court  of  Cook  County,) 

\  niinois  Olass  Company 

!  vs. 

Chicago  Telephone  Company. 

(Opinion  of  May  19,  1905.) 

1.  Telephoite  Companies — Duty  to  Fubnish  Modern  Equipment  at 

Rates  Fixed  by  Obdinance.  Where  a  telephone  company  ac- 
cepts an  ordinance  under  which  it  Is  permitted  to  use  the 
streets  of  the  city  for  the  purpose  of  placing  its  poles  and 
wires,  and  it  is  provided  in  such  ordinance  that  the  company 
shall  not  increase  the  rates  then  established  for  telephone 
service,  the  company  is  bound  to  furnish  telephones  of  modern 
construction  and  appliances  at  the  ordinance  rate. 
'2.  Dubess  —  Public-Sebvice  Cobpobation  —  Payment  or  Excess 
Chabges  to — ^Right  to  Reco>'eb  Back.  Where  a  subscriber  de- 
mands a  telephone  and  he  cannot  procure  the  same  without 
yielding  to  an  extortionate  demand  and  signing  a  contract  to 
pay  an  excessive  rate,  and  he  does  so  yield,  this  constitutes 
duress  and  the  excess  may  be  recovered  back  in  an  action  for 
money  had  and  received. 

2.  Dubess — Common-Law  Doctbine — Gbowth  of.    The  doctrine  of 

duress  at  common  law  was  confined  originally  to  duress  of  the 
person,  but  subsequently  it  was  extended  to  include  duress  of 
goods.  Under  the  modem  decisions  it  includes  "moral  duress" 
or  duress  of  business  necessities. 

4.  Same — What  Constitutes — Existence  of  Altebnative  oe  Otheb 
Legal  Remedy  as  Bab  to  Recoveby  of  Money  Paid.  Where  a 
party  for  a  number  of  years  uses  an  inferior  class  of  telephone 
service  which  is  usable  to  the  extent  that  it  is  possible  to 
carry  on  a  conversation  subject  to  interruption,  contracts  for  a 
higher  grade  of  service  at  a  rate  in  excess  of  that  fixed  in  a 
city  ordinance,  the  payment  of  such  excess  cannot  be  consid- 
ered as  involuntary  where  the  party  paying  was  not  forced  to 
have  the  better  service  and  it  could  have  obtained  relief  by  ap- 
plying for  an  Injunction. 

%.  Dubess — Only  Exists  Whebe  Thebe  is  no  Altebnative.  Where 
a  party  is  called  upon  to  submit  to  an  Illegal  demand  and  he 
has  no  other  alternative  but  to  submit,  such  payment  cannot  be 
considered  as  voluntary  and  he  may  recover  back  such  amount. 

6.  Same — Necessity  of  Pbotest.  Where  a  payment  is  made  under 
duress,  and  a  protest  would  be  unavailing,  no  protest  need  be 
made.  But  if  a  protest  would  be  availing  to  stop  the  payment 
of  the  money,  a  protest  would  be  necessary. 
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(Opinion  of  August  24,  1906.) 

1.  Telephone  Companies — Rates  fob  Telephone   Service — Right 

TO  Increase  on  Aooount  of  Imfbdyed  Aspabatus.  Where  a  city 
grants  to  a  telephone  company  by  ordinance  the  right  to  trans- 
act its  business  in  the  city  and  it  is  provided  in  such  ordinanQs 
that  the  telephone  company  shall  not  increase  to  its  present 
or  future  subscribers  the  rates  then  established  for  telephone 
service,  such  company  has  no  right  to  thereafter  increase  its 
rates  even  though  it  furnishes  an  improved  service  not  known 
at  the  time  of  the  adoption  of  the  ordinance. 

2.  Same — Duty  to  Furnish  Improvements.    Under  such  ordinance 

the  telephone  company  cannot  be  required  to  adopt  improve- 
ments in  its  service  or  equipment,  but  if  it  does  so  it  is  re- 
stricted to  the  rate  provided  for  in  its  ordinance. 

3.  Duress — What  Constitutes — Payments  Made  to  PitblioServick 

Corporation  in  Excess  of  Legal  Rate.  The  plalntifT  for  a 
number  of  years  made  payments  for  an  Improved  tel^hone 
service  in  excess  of  the  rates  fixed  by  ordinance.  The  plaint- 
iff had  previously  had  in  his  place  of  business  an  inferior  type 
of  telephone  service  at  the  ordinance  rate.  Both  parties  be- 
lieved at  the  time  of  making  the  contract  for  such  excess  pay- 
ment that  the  telephone  company  had  the  right  to  demand  the 
excess  payment  Nothing  was  said  about  the  relative  rights 
of  the  parties  at  the  time  the  contract  was  made.  The  defend- 
ant was  first  approached  by  the  plaintiff  and  the  matter  was 
concluded  without  protest  on  the  part  of  the  plaintiff  and  with- 
out any  threat  on  the  part  of  defendant  to  disturb  the  existlng^ 
telephone  service  then  in  operation  in  plaintiff's  place  of  busi- 
ness. The  evidence  did  not  disclose  an  immediate  necessity 
for  the  improved  telephone  service  as  the  Inferior  service  was 
usable  and  practically  efficient.  Held  that  such  payments  were 
voluntary  and  could  not  be  recovered  back. 

4.  Duress  Defined.    Duress  exists  when  one  by  the  unlawful  act 

of  another  is  induced  to  make  a  contract  or  perform  some  act 
under  circumstances  which  deprive  him  of  the  exercise  of  free 
will. 

5.  Same — Consciousness  of  Illegality  of  Demand.    To  constitute 

an  Involuntary  payment  both  parties  must  have  a  consciousness 
that  the  demand  is  unlawful  at  the  time  of  such  payment. 

6.  Same — Exercise  of  Free  Will.    And  where  plaintiff  in  making 

excess  payinents  was  under  no  immediate  necessity  of  doing 
so  and  where  nothing  was  said  or  done  which  deprived  it  of  the* 
exercise  of  its  free  will,  the  payments  will  be  considered  as 
voluntary. 

7.  Same — Successive  Payments.    Where  payments  are  made  suc- 

cessively for  nearly  five  years  without  any  discussion  or  con- 
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tention  of  amy  sort,  and  withoat  any  protest,  or  suggestion  that 
the  amount  was  excessive,  no  recovery  can  be  had. 

8.  Sa]£e — Whin  Payments  Abe  Voluntabt — ^Knowledge  of  Rights. 

Money  voluntarily  paid,  without  protest,  and  where  there  fs 
not  present  the  element  of  duress,  cannot  be  recovered  back, 
where  it  appears  that  the  parties  either  knew  or  were  charge- 
able with  knowledge  of  their  rights,  and  of  the  unlawful  ex- 
action at  the  time  of  payment  This  is  the  rule  in  tax,  water 
and  gas  cases  without  exception. 

9.  Same — Ignobance  of  Legal  Rights — ^Alternate  Remedy.  Where 

plaintiff  mistook  his  legal  rights  under  an  ordinance,  and  in 
ignorance  of  the  law  affecting  the  contract,  freely,  tamely  and 
unprotestingly  entered  into  it,  and  in  faith  of  it  uncomplain- 
ingly and  voluntarily  continued  for  nearly  five  years  to  pay 
the  excessive  contract  price,  a  condition  which  could  have  been 
relieved  by  protest  or  by  the  aid  of  an  injunction,  no  recovery 
could  be  had. 

10.  Municipal  Ordinances — Iqnobance  of,  One  of  Law.    An  ordi- 

nance grranting  to  a  telephone  company  the  right  to  use  the 
streets  of  the  city, — in  which  ordinance  it  is  provided  that  the 
telephone  company  shall  not  increase  Its  established  rates  for 
telephone  service — ^has  the  force  of  law  within  the  limits  of 
the  municipality,  apd  ignorance  of  the  provisions  of  such  or- 
dinance is  ignorance  of  law  and  not  of  fact. 

11.  Maxims — Ex  ^quo  et  Bono.    The  maxim  of  ex  (equo  et  bono  is 

one  of  equity. 

12.  Same — ^Recovery  of  Money  Which  Defendant  in  Equity  and 

Good  Conscience  Ought  not  to  Retain.  A  recovery  can  not 
be  had  in  an  action  at  lato  for  money  paid  merely  because  the 
defendant  ex  wquo  et  bono  ought  not  to  retain  it  But  this 
maxim  may  receive  an  additional  exemplification  in  equity. 

Action  of  assumpsit.  Heard  before  Judge  Jesse  Holdom 
and  a  jury.  Verdict  directed  for  defendant  at  close  of  plain- 
tiff's evidence,  May  19,  1905.  Motion  for  new  trial  overruled 
August  24,  1906.    Gen.  No.  231,203. 

Statement  of  facts. 

The  plaintiff,  Illinois  Glass  Company,  a  corporation,  com- 
menced its  action  in  assumpsit  against  the  Chicago  Telephone 
Company,  on  July  17,  1903,  to  recover  charges  for  telephone 
service  rendered  it  by  defendant  in  excess  of  rates  fixed  there- 
for in  defendant's  ordinance.  The  declaration  consisted  of 
the  common  counts.    The  defendant  pleaded  the  general  issue 
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and  the  five  year  statute  of  limitations.  A  trial  was  had  be- 
fore the  court  and  a  jury,  and  at  the  close  of  plaintiff's  evi- 
dence the  court,  instructed  the  jury  to  find  the  issues  for  de- 
fendant. A  motion  for  a  new  trial  was  overruled,  and  judg- 
ment was  entered,  against  plaintiff. 

The  defendant  was  organized  in  1884  to  carry  on  a  tele- 
phone business.  On  January  4,  1889,  the  city  council  of  the 
city  of  Chicago  passed  **  an  "Ordinance  authorizing  the  Chicago 
Telephone  Company  to  construct,  maintain,  and  operate  a  line 
of  telephone  wires  in  the  city  of  Chicago.'' 

By  section  1  of  the  ordinance  permission  and  authority  were 
granted  defendant  to  construct,  maintain  and  operate  in  the 
public  streets  and  alleys  of  the  city  of  Chicago,  for  twenty 
years,  a  line  or  lines  of  wires,  or  electrical  conductors  for  the 
transmission  of  sound  and  signals  only  by  means  of  electricity. 

Section  6  provided:  *'Said  company,  during  the  term  for 
which  this  ordinance  is  granted  shall  not  increase  to  its  pres- 
ent or  future  subscribers  the  rates  for  telephone  service  now 
established.  And  provided,  also,  that  with  the  acceptance 
hereinafter  required,  there  shall  be  filed  by  said  company  a 
schedule  showing  the  rates  charged  by  said  company  for  tele- 
phone service  at  the  date  of  the  passage  of  this  ordinance 
within  the  limits  of  the  city  of  Chicago." 

The  schedule  of  rates  provided:  ** Within  the  blue  lines  on 
the  map  of  Chicago  attached  hereto  and  made  a  part  hereof, 
we  charge  $125  per  annum  for  telephone  instruments  con- 
nected by  wire  with  our  exchange,  for  the  business  use  of  the 
lessee  and  his  employes  alone." 

The  evidence  disclosed  that  the  defendant  had  a  complete 
monopoly  in  the  city  of  Chicago  in  the  telephone  business; 
that  in  1889,  the  time  the  ordinance  in  question  was  passed, 
the  defendant  had  but  one  kind  of  telephone  service,  known 
as  a  grounded  circuit;  that  in  1893  it  introduced  a  greatly 
improved  service  known  as  a  metallic  circuit  service  which  to 
a  large  extent  was  free  from  inductive  disturbances  to  which 
the  grounded  circuit  was  subject;  that  the  legal  chaise  under 
the  ordinance  within  the  **blue  line"  district,  for  a  business 
telephone  was  $125  per  annum;  that  the  defendant  charged 
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$175  per  annum  for  its  metallic  circuit  service;  that  it  was 
the  custom  of  defendant  to  require  every  one  of  its  subscrib- 
ers to  sign  a  contract;  that  if  any  person  desired  a  metallic 
circuit  business  telephone  within  the  **blue  line"  district  he 
was  obliged  to  pay  $175  per  annum  therefor;  that  the  plaint- 
iff also  leased  from  the  defendant  an  extension  telephone  for 
which  it  paid  at  the  rate  of  $50  per  annum  which  was  later 
reduced  to  $30  per  annum  ;«that  such  extension  telephones 
were  not  furnished  in  connection  with  grounded  line  instru- 
ments; that  all  payments  for  telephones  were  required  to  be 
made  quarterly  in  advance.  The  plaintiff  originally  had  a 
grounded  circuit  telephone  but  experienced  considerable  trou- 
ble in  hearing  and  getting  connections ;  that  plaintiff  was  in- 
formed by  the  defendant  that  if  they  wanted  better  service 
they  would  have  to  get  a  metallic  circuit  telephone  and  would 
have  to  pay  therefor  $225  for  such  telephone  and  an  exten- 
sion. The  plaintiff  for  the  puri>ose  of  getting  better  service 
and  procuring  an  extension  telephone,  signed  a  contract  for 
the  new  equipment  and  paid  the  excessive  rate  for  five  years, 
and  then  sued  to  recover  back  such  excess.  A  large  amount 
of  evidence  was  introduced  to  show  the  unsatisfactory  nature 
of  the  grounded  line  service  and  the  superior  service  rendered 
by  the  metallic  circuit. 

At  the  close  of  the  plaintiff's  case  the  court  instructed  the 
jury  to  find  the  issues  for  the  defendant.  A  motion  for  a  new 
trial  was  thereafter  overruled  and  judgment  rendered  on  the 
verdict.  Two  opinions  were  rendered,  the  first  upon  the  mo- 
tion of  the  defendant  to  direct  a  verdict  and  the  other  upon 
the  motion  for  a  new  trial. 

Isaac  H.  Mayer,  of  Moran,  Mayer  cfe  Meyer,  attorney  for 
plaintiff. 

Charles  8.  Holt,  of  Holt,  Wheeler  <&  Sidley,  attorney  for 
defendant. 

(Opinion  rendered  May  19,  1905.) 

HoLDOM,  J. :  (orally) — 

I  have  listened  attentively  to  this  very  interesting  and  pro- 
tracted argument  of  counsel  for  both  sides  in  this  case  with  a. 
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great  deal  of  interest.  It  is  not  a  question  that  is  entirely 
free  from  doubt,  so  far  as  the  decisions  whieh  we  have  been 
over  are  concerned,  and  there  are  cogent  reaaoas  in  law  for 
the  position  taken  and  contended  for  by  the  champion  of 
either  side  in  this  court. 

It  is  not  only  a  very  interesting  question,  but  it  is  a  very 
important  question  on  principle,  on  the  rights  of  the  parties 
and  more  especially  as  to  the  rights  of  others  whose  interests 
underlie  this  particular  case,  which,  being  not  measured  by 
the  underlying  interests  would  be  of  no  importance  and  this 
extended  investigation,  I  am  free  to  say,  would  not  have  been 
indulged  by  the  court. 

In  judicial  history,  a  case  akin  to  this,  following  the  same 
principles,  on  the  equity  side  of  the  court,  is  the  Illinois  Man- 
ufacturers' Association  case  against  this  defendant,  reported 
in  106  111.  App.  54.  I  want  to  say  now,  before  I  say  anything 
else,  that  I  feel  constrained  to  hold  that  wherever  the  principles 
enunciated  in  this  case  are  involved  and  are  applicable  here  in 
the  case  at  bar,  I  am  bound.  So  I  may  say  that  in  the  logical 
reasoning  of  the  decision  of  the  learned  chancellor  at  nisi 
priuSf  Judge  Tuley,  so  far  as  that  opinion  is  not  clearly  obiter, 
I  am  bound.^ 

I  am  of  the  opinion  that  under  the  ordinance  of  the  city 
of  1889,  section  6,  accepted  by  the  defendant,  that  they  were 
bound  to  furnish  telephones  of  modern  construction  and  appli- 
ances to  the  subscribers  for  $125.00  per  annum  and  th^  are 
not  under  the  law,  under  that  ordinance,  entitled  to  charge 
$175,  the  contract  price  agreed  upon  by  the  parties  in  the  ease 
at  bar. 

The  motion  is  to  instruct  the  jury  on  the  evidence  of  the 
plaintiff  to  find  the  issues  for  the  defendant,  and  that  is  upon 
the  theory  that  the  questions  of  fact  resolve  themselves  into 
one  of  law,  namely  that  the  plaintiff  is  not,  under  the  evi- 
dence, with  all  its  legitimate  intendents  to  be  drawn  from  it, 
entitled  to  recover.  As  I  have  looked  upon  this  case  the  last 
few  days,  and  I  have  not  changed  my  opinion  yet,  that  there 

lUlinois  Manufacturers'  Association^  et  of.  v.  Chicago  Telephone 
Company,  1  111.  C.  C.  119.— -Ed. 
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lies  at  the  foundation  of  this  case,  and  it  is  the  pivotal  and 
turning  point,  the  fact  of  whether  or  not  this  evidence  estab- 
lishes the  claim  of  duress,  and  that  aside  from  any  question 
•of  protest. 

Now,  as  I  have  said,  it  is  not  ea^  to  agree  upon  legal  princi- 
ples. You  gentlemen,  sitting  in  consultation  at  times  with 
•other  counsel  associated  with  you,  sometimes  against  you, 
where  you  are  seeking  to  attain  to  a  legal  conclusion  on  facts, 
which  you  are  ready  to  admit  in  order  to  obtain  a  settlement, 
will  agree  upon  the  law  but  will  very  much  disagree  on  its 
application,  even  to  the  agreed  facts.  So,  while  we  ^haven't 
much  disagreement  about  the  law,  the  difiSculty  is  in  applying 
the  legal  principles  to  the  facts  of  the  case  in  hand.  There 
are  no  cases  that  on  the  facts  are  akin  to  this  case  at  bar.  I 
am  free  to  admit  that  had  this  plaintiff  gone  at  the  time  it  did, 
in  1897,  to  the  telephone  company,  and  then  being  without  a 
telephone,  had  said  **We  want  a  telephone,  we  have  a  right  to 
this  telephone,  we  want  the  metallic  circuit,  we  want  it  for 
$125  a  year,"  and  the  company  had  refused  and  said  **No,  we 
can't  do  that,  the  service  has  been  improved  since  the  passage 
of  the  ordinance;  that  that  wasn't  the  service  contemplated 
by  the  ordinance,  we  have  got  the  grounded  service  which  we 
will  furnish  you,  and  that  was  the  kind  of  service  contem- 
plated by  the  ordinance''  and  then  the  plaintiff  had  yielded  to 
the  demands  so  further  made  by  the  telephone  company  and 
had  signed  the  contract  for  $175.00  a  year,  I  think  I  should 
hold  without  any  sort  of  hesitation  that  that  was  duress. 

Now,  the  old  doctrine  of  duress  was  first  to  the  person,  and 
then  to  the  goods  and  then  there  has  been  interpolated  by  the 
more  modem  decisions,  moral  duress,  which  is  construed  to 
mean  business  necessity,  and  this  case,  if  it  falls  within  either 
of  these  definitions,  must  fall  under  the  latter  one  of  moral 
•duress. 

Graham  is  the  only  witness  that  testifies  in  relation  to  what 
was  said  and  done  at  the  time  of  the  making  of  this  contract 
for  the  metallic  circuit  service  and  he  did  that  in  consulta- 
tion with  Mr.  Levis.  Th^  had  a  telephone  which  had  proven 
unsatisfactory,  suflScient,  with  trouble,  to  conduct  their  tele- 
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phone  business  over  it.  There  were  these  interruptions;  Gra- 
ham seemed  to  complain  more  about  the  **busy''  buzz  than 
anything  else,  but  I  think  that  is  immaterial.  I  think  this  evi- 
dence shows  that  service  was  growing  worse  and  that  they 
needed  the  advantage  of  the  development  of  the  science  of  the 
telephone  and  the  telephone  system  and  they  really  needed, 
for  comfort,  the  metallic  circuit  service.  He  was  willing, 
under  the  instructions  of  his  superior  oflScer  in  the  plaintifif 
corporation,  to  make  the  bargain  he  did  make.  Levis  said 
**Do  the  best  you  can,  if  you  have  to  do  it,  do  it."  I  don't 
want  to  be  understood  as  intimating  that  that  is  a  good  con- 
tract, because  the  106  111.  App.  54  sa3rs  it  is  not,  and  I  agree 
with  it.  It  is  only  pertinent  to  the  question  of  duress.  In 
some  of  these  cases,  one  of  them  particularly,  it  has  been  stated 
that  the  courts  differ  in  relation  to  this  question  of  duress, 
but  in  order  to  constitute  duress,  the  parties  all  agree  the  pay- 
ment must  be  involuntary,  and  that  is  the  question  here.  Was 
there  an  alternative  way  out  of  the  diflScultyt  Were  they 
forced  to  have  the  metallic  circuit  service  t  Were  they  at  the 
mercy,  as  it  were,  of  the  telephone  company!  Was  there  this 
moral  duress  in  relation  to  their  business  that  their  necessities 
were  such  that  they  must  have  this  metallic  service  and  there- 
fore had  no  time  to  stop  and  straighten  out  the  difficulties  and 
demand  their  rights?  In  other  word^  couldn't  they  have 
gone  on  using  the  grounded  service  for  just  a  little  bit  longer 
while  they  applied  to  the  court  for  an  injunction,  as  was  done 
five  years  afterwards?  That  was  done  and  they  could  have 
done  it  just  as  easily  in  the  first  place  as  was  done  by  others 
five  years  afterwards.  In  these  cases  that  hold  there  was 
duress  are  the  cases  of  the  gas  company,  a  monopoly,  a  public 
utility  corporation ;  there  was  no  alternative.  It  must  be  that 
gas  or  no  gas.  In  the  water  case,  the  case  of  the  water  com- 
pany of  the  city  of  Chicago^  controlling  the  water  works,  that 
is  a  monopoly  business,  water  is  a  necessity  and  our  fore- 
fathers got  along  with  very  little  water,  but  we  need  a  good 
deal  and  socially  water  is  a  necessity ;  therefore  in  the  North- 
western Mutual  Life  Insurance  Company  case,^  when  they 

1  City  of  Chicago  v.  Northwestern  Mutual  Life  Insurance  Co.,  21$ 
111.  40.— Ed. 
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took  that  property  under  their  mortgage  and  found  resting 
upon  it  the  claim  of  the  city  for  back  water  taxes  and  where 
the  city  said  **  Unless  you  pay,  we  will  disconnect  this  water 
service,"  that  was  duress.  They  had  no  alternative;  they 
must  have  water;  that  was  a  necessity;  they  could  only  get  it 
from  the  city  and  therefore  there  was  duress  and  money  paid 
in  that  way  could  be  recovered,  because  it  was  involuntary. 

Where  there  had  been  unjust  discrimination  in  freight  or 
where  the  freight  rates  were  unreasonable,  in  these  railroad 
cases,  you  will  find  in  each  one  of  those  cases  there  was  no* 
alternative;  whether  paid  under  protest  or  not,  the  fact  of 
duress  existed ;  duress,  of  a  moral  character,  of  business.  The 
goods  must  go  now;  the  goods  must  come  out  of  the  freight 
house  now,  whether  perishable  or  not,  made  no  difference ;  they 
must  be  used  in  the  business  of  the  party,  which  is  a  business 
that  can't  stop  for  a  law  suit  or  the  slow  processes  of  the  court. 
Therefore  in  all  of  those  cases  there  was  duress. 

In  the  Yates  case,*  it  was  not  held  to  be  duress  and  yet 
large  sums  of  money  were  paid,  and  the  supreme  court  held, 
voluntarily — ^under  whatt  A  void  law.  The  supreme  court 
had  nothing  to  do  with  what  the  rest  of  the  law  was;  it  was- 
not  involved  in  that  case  and  they  had  nothing  to  talk  about, 
and  that  was  the  only  matter  before  them — the  question 
whether  the  insurance  company  was  entitled  to  recover  back 
the  money  which  it  was  admitted  was  paid  under  a  void  law. 
There  was  no  necessity  of  paying  it  in  the  first  instance. 
They  held  the  payment  not  being  compulsory,  there  was  no 
duress  and  therefore  it  was  a  voluntary  payment  and  they 
could  not  recover  it  back. 

There  is  no  pretense  that  anything  was  ever  said  between 
Graham  or  any  other  oflScer  of  this  company  to  the  telephone 
company  which  would  indicate  that  there  were  any  protests, 
although  the  way  I  look  at  this  case,  it  was  not  necessary ;  if 
if  there  was  duress,  I  am  inclined  to  concede  Mr.  Mayer's  con- 
tention as  to  the  law  at  the  present  day  in  this  state ;  that  if 
there  is  duress,  and  a  protest  would  be  unavailing,  then  no 
protest  need  be  made.    If  you  had  a  case  where  there  was 

1  Yates  V.  Royal  Ina,  Co.,  200  111.  202.— Ed. 
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duress  and  where  a  protest  would  have  been  available  to  eor- 
rect  the  difficulty  and  to  stop  the  payment  of  the  money,  then 
it  would  be  necessary,  I  take  it,  that  the  protest  should  be 
made. 

Now,  those  are  the  facts  in  this  case  and  the/  are  in  a  very- 
narrow  compass,  and  we  have  to  look,  of  course,  at  the  con- 
dition of  the  parties  at  the  time  this  illegal  contract  was  made. 
It  does  not  detract  from  its  illegality  that  it  was  not  made 
under  duress.  It  is  the  other  principle  of  law,  that  whether 
it  was  a  voluntary  or  involuntary  payment,  and  there  being 
no  duress,  can  it  be  recovered  back  in  this  common-law  case. 
I  can't  see,  if  I  am  right,  that  there  is  any  question  here  for 
the  jury ;  that  there  can  be  anything  said  about  a  doubt  as  to 
whether  or  not  there  was  duress.  It  is  all  a  question  of  law 
und  it  is  one-sided.  Of  course,  there  is  no  dispute  here,  that 
is  to  say  there  is  no  coivtention  only  upon  the  question  of  what 
that  evidence  proves  as  a  matter  of  law,  and  so  I  am  inclined 
to  hold  that  there  was  no  duress  shown  by  this  evidence  at 
the  time,  practiced  by  this  defendant  company  upon  the  plaint- 
iff at  the  time  of  the  execution  of  pie  contract  in  evidence 
when  the  plaintiff  had  a  grounded  service  telephone  in  his 
place  of  business,  which  he  had  had  for  several  years  and  I 
feel  quite  positive  that  the  evidence  here  does  show  that  their 
grounded  service  was  becoming  worse  all  the  time,  that  is,  the 
interference  was  greater  as  time  went  along  and  I  think  the 
best  evidence  of  that  fact  is  not  the  evidence  of  the  x>eople 
who  used  the  wires,  but  it  is  the  testimony  of  the  general  man- 
ager of  the  telephone  company  to  the  fact  that  the  metallic 
telephone  service  has  been  increasing  as  the  years  have  gone 
by ;  since  the  time  it  became  practicable  to  install  this  metallic 
circuit  service  that  the  grounded  service  has  decreased  so  that 
today  it  would  be  one  of  the  hardest  things  to  find  in  the  city 
of  Chicago,  unless  you  knew  just  where  to  go,  a  grounded 
service  'phone. 

Mr.  IIoltT:  I  only  want  to  interrupt  to  call  your  honor's 
attention  to  the  fact  that  the  defendant's  evidence  on  that  sub- 
ject has  not  been  put  in. 

The  Court  :  I  am  talking  about  the  evidence  that  is  in  and 
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you  mufit  remember,  Mr.  Holt,  when  you  make  the  motion,, 
you  admit  it  is  all  true,  and  I  am  only  judging  from  the  evi- 
dence. I  want  to  say  another  thing;  I  am  not  going  to  con- 
sider myself  bound  by  the  conclusion  I  have  eome  to.  While 
1  shall  instruct  the  jury  and  so  far  as  the  trial  of  this  first 
case  is  concerned,  it  will  be  practically  ended,  still  it  is  a 
question  of  great  moment,  as  I  said  before,  and  I  am  quite 
sensible  of  its  importance  and  it  impresses  me,  and  I  don't 
feel  like  shifting  the  duty  that  I  owe  to  the  parties  here,  to 
come  to  a  right  conclusion  and  I  take  it  that  you  will  make 
a  motion  for  a  new  trial  and  if  you  do,  I  want  both  of  you 
to  prepare  briefs  so  that  I  may  give  the  case  further  careful 
and  protracted  examination  and  then  after  I  have  examined 
those  briefs,  I  will  hear  you  orally  and  I  may  give  you  a  new 
trial. 

(Opinion  rendered  August  24, 1906.) 

HoLDOM,  J. : — 

This  cause  is  now  before  the  court  on  a  motion  for  a  new 
trial  from  a  directed  verdict.  On  the  motion  to  direct  a  ver- 
dict three  days  of  oral  argument  was  indulged.  On  the  mo- 
tion for  a  new  trial  300  printed  pages  of  brief  and  argument 
have  been  suffered,  and  plaintiff  asks  and  defendant  fore- 
shadows a  request  for  further  oral  argument.  In  this  con- 
dition of  the  record  the  court  feels  impelled,  at  the  risk  of  a 
possible  criticism  of  such  action  being  arbitrary,  to  deny  both 
parties  the  privilege  of  further  discussion. 

The  Chicago  Telephone  Company  is  a  public-service  corpora- 
tion engaged  in  the  telephone  business.  It  is  an  Illinois  corpo- 
ration, and  as  such  derives  its  rights  and  powers  to  transact 
its  business  within  the  city  of  Chicago  in  virtue  of  an  ordi- 
nance of  the  conmion  council  passed  January  4,  1889.  This 
ordinance  required  defendant  to  file  with  the  city  clerk  a 
schedule  of  its  charges,  and  provided  that  such  schedule  rates 
should  not  be  increased  during  the  time  limited  in  the  ordi- 
nance, viz.:  twenty  years.  That  part  of  the  schedule  perti- 
nent here  is  as  follows:  ''Within  the  blue  lines  on  the  map 
of  Chicago  attached  hereto  and  made  a  part  hereof  we  charge- 
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^125  per  ariTinTn  for  telephone  instroments  connected  by  wire 
with  our  exchange  for  the  business  use  of  the  lessee  and  his 
employes  alone." 

Plaintiff  is  a  corporation  under  a  charter  granted  it  pur- 
suant to  the  Illinois  stautes  on  ** Corporations,"  and  is  en- 
gaged in  the  glass  business,  with  its  principal  office  in  Chi- 
cago within  the  blue  lines  of  defendant's  schedule  last  quoted. 

At  the  time  of  the  passage  and  acceptance  of  the  city  ordi- 
nance, supra,  defendant  operated  its  telephone  service  in  Chi- 
'cago  by  what  is  known  as  ** grounded  service  lines."  One  of 
such  telephones  was  installed  and  in  operation  in  plaintiff's 
Chicago  office,  for  which  it  paid  at  the  schedule  rate  of  $125 
per  annum.  At  the  time  of  the  original  installation  of  plain- 
tiff's telephone  dnd  the  passage  of  the  1889  ordinance,  the 
grounded  service  was  the  only  one  in  common  use  in  Chicago. 
In  the  course  of  time  American  ingenuity,  responding  to  new- 
demands  and  necessities,  the  metallic  circuit  method  was  in- 
vented. This  new  device  overcame  somewhat  and  minimized 
^the  difficulties  encountered  in  the  operation  of  the  grounded 
lines  by  leakage  of  electric  current  and  interference  with  the 
transmission  of  sound  over  the  wires,  occasioned  by  contact 
with  foreign  substances,  such  as  gas  pipes,  electric  light  poles, 
and  other  inductive  disturbances.  Plaintiff,  having  suffered 
somewhat  from  an  impairment  of  service  over  its  telephone, 
and  having  learned  of  the  improved  method  of  metallic  circuit 
service,  applied  to  defendant  for  its  installation  in  the  place 
of  its  grounded  service.  Defendant  refused  to  install  the  me- 
tallic circuit  service  for  plaintiff  for  a  sum  less  than  $175  per 
^nnum.  This  condition  being  communicated  to  plaintiff's 
general  manager,  he  said,  **If  that  was  the  best  we  could  do, 
to  get  it  by  all  means,"  and  the  contract  was  closed  at  the  rate 
of  $175  per  annum.  This  action  is  brought  to  recover  the 
excess  between  the  ordinance  and  the  contract  rate  paid  by 
plaintiff  for  a  period  of  nearly  five  years. 

Upon  the  trial  the  basis  of  the  right  to  recover  was  grounded 
on  the  doctrine  of  duress.  Such  duress,  it  is  contended,  arises 
by  reason  of  the  inequality  -of  the  parties  to  the  contract  and 
the  necessities  of  the  plaintiff;  that  a  metallic  circuit  service 
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telephone  was  imperatively  needed  to  conduct  and  efficiently 
carry  on  its  business;  that  defendant,  a  public  utility  corpo- 
ration, was  the  only  one  who  could  furnish  what  was  needed, 
as  it  has  a  practical  monopoly  of  the  telephone  business  in 
Chicago ;  that  defendant  was  bound  to  supply  such  improved 
service  telephone  at  the  ordinance  rate,  and  that  plaintiff  is 
not  chargeable  with  knowledge  of  the  ordinance  regulating 
carges  for  telephones. 

The  contract  at  the  $175  rate  was  entered  into  without  any 
protest  or  complaint,  other  than  a  naturally  expressed  desire 
to  procure  a  lower  rate,  if  possible.  Four  times  each  year 
thereafter  payments  were  made  by  plaintiff  of  a  quarter  of 
the  annual  contract  charge  without  protest  or  complaint. 

The  evidence  clearly  establishes  that  plaintiff's  grounded 
service  telephone  was  reasonably  eflScient  at  and  before  the 
time  of  the  change  to  the  metallic  circuit.  Complaints  were 
made  of  a  buzzing  and  mumbling  in  the  'phone,  and  of  dif- 
ficulty in  getting  telephone  connections,  but  when  interro- 
gated about  these  matters  on  cross-examination,  the  same  wit- 
ness admitted  that  there  was  always  trouble,  more  or  less, 
both  before  and  since  the  metallic  circuit  was  installed.  Most 
of  the'trouble  was  with  the  busy  signal — a  buzzing  of  no  un- 
certain sound,  recognized  readily  by  all  users  of  telephones — 
but  admits  that  when  connection  was  once  secured  the  talk 
was  readily  understandable. 

By  the  ordinance  defendant  was  obligated  to  furnish  the 
improved  service  of  metallic  circuit  at  the  ordinance  rate, 
$125,  and  the  exaction  of  $175  was,  as  to  the  excess  of  $50,  un- 
warranted, and  a  sum  to  which  in  law  the  defendant  was  not 
entitled.  Such  is  the  logical  deduction  from  the  decisions  in 
Chicago  Telephone  Co.  v,  Illinois  Manufacturers  Association, 
106  111.  App.  54,  and  People  ex  rel,  v.  Chicago  Telephone  Co., 
220  111.  238.  Neither  the  questions  of  duress  in  the  making 
of  contracts  at  a  greater  rate  than  limited  by  the  ordinance, 
nor  the  right  to  sue  and  recover  such  excess  were  involved 
or  decided  in  these  cases.  Any  expressions  in  these  opinions 
susceptible  to  a  contrary  construction  are  clearly  obiter. 

It  appears  from  the  opinion  in  the  case  of  Chicago  Tele- 
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phone  Co.  v,  lUinais  Manufacturers  Association^  supra,  that 
defendant  attempted  to  justify  its  exactions  of  eontracts  of 
the  same  general  character  as  the  one  in  evidence  here,  upon 
the  claim  that  the  limitation  as  to  tariff  contained  in  the  city 
ordinance  had  no  application  to  the  subsequently  invented  im- 
proved  metallic  circuit — a  claim  effectually  disposed  of  in 
that  case  against  defendant,  and  as  effectually  settled  against 
defendant  in  People  ex  rel,  v,  Chicago  Telephone  Co.,  supra; 
the  first  being  a  bill  to  reform  certain  contracts  in  this  par- 
ticular by  making  them  conform  to  the  ordinance  rate  in  place 
of  the  exacted  excess  rate;  the  second,  a  qu4}  warranto  pro- 
ceeding into  which  defendant  injected  the  question  by  a  plea 
in  bar,  which  was  held  to  be  obnoxious  to  a  demurrer,  the 
court  saying,  p.  250:  "Under  the  ordinance  the  defendant 
can  not  be  required  to  adopt  improvements  in  the  service 
or  equipment,  or  to  keep  up  with  the  general  progress  in  the 
business,  but  if  it  sees  fit  to  adopt  improvements  and  furnish 
a  better  grade  of  telephone  service,  it  can  only  have  the  bene- 
fit of  the  ordinance  granting  it  the  right  to  use  the  public 
streets  by  complying  with  the  terms  of  the  ordinance  and  not 
increasing  the  rates.*' 

It  is  undoubtedly  true  that  both  parties,  at  the  time  of  the 
making  of  the  contract  for  the  metallic  service,  were  of  the 
opinion  that  defendant  had  the  right  to  exact  the  terms  it  did 
for  the  improved  service  it  thereby  contracted  to  supply. 
Nothing  was  said  or  done  at  this  time  by  defendant  which 
ffives  color  to  the  claim  that  plaintiff  acted  under  duress  in 
executing  the  contract.  The  very  absence  of  all  discussion 
upon  the  relative  rights  of  the  parties,  the  failure  to  challenge 
defendant's  right  to  demand  compensation  in  excess  of  $125, 
plainly  inhibit  any  assumption  that  plaintiff  in  executing  the 
contract  was  impelled  thereto  by  duress.  All  the  steps  taken 
leading  up  to  its  execution  seem  to  have  been  voluntary.  The 
defendant  in  the  first  instance  was  approached  in  relation  to 
the  matter  by  plaintiff;  the  negotiation  was  opened  by  it. 
The  matter  was  concluded  without  protest  on  the  part  of 
plaintiff  and  without  any  threat  on  the  {Murt  of  defendant  to 
disturb  the  existing  telephone  service  then  in  operation  in 
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plaintiff's  place  of  business.  Nor  does  the  evidence  disclose 
any  immediate  necessity  for  the  metallic  circuit  service,  the 
grounded  service  being  in  the  same  working  order  in  which  it 
had  been  for  some  time  previous.  There  was  no  change  in 
plaintiff's  business  or  the  manner  of  its  conduct  necessitating 
an  immediate  abandonment  of  the  grounded  service.  It  was 
usable  and  practically  eflScient. 

A  careful  examination  of  the  many  authorities  cited  fails 
to  disclose  any  case  held  to  constitute  duress,  which  when  ap- 
plied to  the  facts  here  justifies  the  application  of  that  doc- 
trine. There  are  many  definitions  of  what  constitutes  duress 
to  be  found  in  the  books.  That  by  Judge  Cooley  is  in  keeping 
with  his  high  reputation:  ''Duress  exists  when  one  by  the 
unlawful  act  of  another  is  induced  to  make  a  contract  or 
perform  some  act  under  circumstances  which  deprive  him  of 
the  exercise  of  free  will."    Hockley  v.  Headley,  45  Mich.  569. 

There  must  be  present  a  consciousness  of  the  demand  being 
unlawful.  Surely  there  is  nothing  in  the  evidential  facts  or 
the  disclosures  appearing  in  the  cases  in  106  111.  App.  and  220 
111.,  heretofore  cited,  from  which  an  inference  can  be  drawn 
that  defendant  or  its  oflScers  had  any  consciousness  of  the  de- 
mand made  being  unlawful.  It  is  admitted  that  plaintiff' 
had  none,  and  the  trend  of  the  authorities  is  to  the  effect  that 
both  parties  must  have  a  consciousness  of  the  demand  made 
being  unlawful  at  the  time,  in  order  to  constitute  an  acquies- 
cence in  such  demand  duress.  But  it  is  said  that  the  inequal- 
ity of  the  parties,  the  power  of  defendant,  by  reason  of  its 
monopoly  of  the  telephone  system,  to  compel  a  compliance 
with  its  demands,  is  of  itself  duress.  If  plaintiff's  attitude 
rested  upon  legal  authority,  can  it  be  said  there  are  any  facts 
upon  which  the  law  may  operate?  As  before  said,  there  was 
no  immediate  demand  for  the  change,  or  threat  to  deprive 
plaintiff  of  its  fairly  efficient  grounded  service  telephone. 
Plaintiff  made  no  claim  that  the  law  vested  him  with  a  right 
to  metallic  circuit  service  at  the  existing  rate.  Nothing  was 
said  or  done  which  by  the  most  liberal  construction  can  be  held 
to  have  even  tended  to  deprive  plaintiff  of  the  exercise  of  its 
free  will.    As  in  Siegel  v.  Schueck,  67  111.  App.  296,  it  was  a 

ease  of  tame  submission,  without  protest  or  even  complaint. 
38 
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FoUowing  upon  tiie  execntion  of  the  contFact  for  metallic 
circuit  service  and  its  estal^hment  upon  the  premiseB  of 
plaintiff,  came  the  quarterly  payments  made  by  plaintiff  to 
def endaat  witiicnit  protest  of  any  character  or  suggestion  that 
defendant  was  recemng  more  liian  its  du&  No  discossiom  or 
eontention  of  any  sort  about  these  payments.  No  question 
ever  appears  to  have  been  raised  by  either  party  during  the 
pOTod  of  nearly  five  years,  in  which  were  annually  paid  $60 
in  cKcess  of  Ihe  ordinance  rate.  Is  there  room  for  dispute 
that  all  these  payments  were  voluntary,  with  knowledge  im- 
putable to  plaintiff  of  its  rights  and  the  environing  condi- 
tions! 

Cincifmati  v.  Oas  Light  cfe  Coke  Co.,  53  Ohio  St  278,  is 
the  case  of  a  public-service  corporation,  in  which  it  was  held 
that  althou^  excess  payments  could  not  foe  exacted  in  the 
future,  yet  excess  payments  voluntarily  made  in  the  past  could 
not  foe  recovered  foack.  While  the  cases  are  not  exactly  par- 
allel, the  principle  involved  is  the  same.  A  citizen  would 
have  no  greater  right  than  the  municipality.  The  city's  need 
for  gas  was  just  as  imperative,  if  not  more  so,  than  that  of  the 
citizen,  and  the  only  source  of  supply  was  the  defendant  gas 
company.  The  decision  rested  on  the  pa3anents  being  volun- 
taiy- 

The  trend  of  the  rule  establidied  by  the  decisions  in  this 
jurisdiction  is  that  money  voluntarily  paid,  without  protest 
and  where  there  is  not  present  Ae  element  of  duress,  cannot 
be  recovered  back,  where  it  appears  that  the  parties  either 
knew  or  were  chargeable  with  knowledge  of  tiieir  rights  and 
of  the  unlawful  exaction  at  the  time  of  payment.  This  is  the 
rule  in  tax  and  water  and  gas  cases  without  exception. 

Elstan  V.  Chioage^  ^  111.  514,  was  a  special  assessment, 
whidi  the  court  held  was  without  the  power  of  the  council  to 
makje  and  was  void.  Yet  the  payment,  though  after  judg- 
ment, was  held  to  be  voluntary,  foecause  there  was  neither 
precept  nor  execution  through  which  collection  could  be  en- 
forced. The  decision  of  the  court  was  not  grounded — as  con- 
tended by  plaintiff — on  the  fact  that  the  payor's  property 
had  foeen  greatly  benefited  by  the  improvement  made.  This 
fact  WIS  referred  to  only  incidentally,  but  not  as  varying  the 
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nik  of  Ibm,  for  the  >eo«ut  said :  ''No  «ase  <;an  be  fouikd  where 
mooey  hm  beea  Vol«LDtariIy  paid  with  a  full  knowledge  of  the 
fftete  and  elrcumstafiees  lutd^  which  it  was  demaiaded,  which 
holds  that  it  can  be  recovered  back  upon  the  ground  that  the 
paymesi  was  made  under  a  Hosapipspehension  of  tiie  legal 
lights  and  obligations  of  the  party  paying,  and  it  is  invari- 
ably held  that  a  payment  is  not  to  be  regarded  as  compulsory 
unless  made  to  relieve  the  person  or  property  from  an  actual 
fsr  existiE^  duress  imposed  up(m  him  by  the  party  to  whom  the 
jBuoney  is  paid,  and  such  is  the  tenor  of  all  the  cases  cited  by 
a^ppeUant.  *  *  *  No  well^onsLdered  ease  anywhere  bsB 
preoeeded  upon  different  priBcipies."  ConJding  v.  Spring- 
field, 132  111.  430 ,'  Preston  v.  Boston,  12  Pick.  13. 

lUegal  fees  paid  to  a  eounty  clerk,  being  held  to  be  volun- 
tary payments  made  without  jprotest,  were  held  not  recover- 
able back  in  ViUage  of  Morgan  Park  v,  Knopfs  199  111.  M4. 
The  fees  sought  to  be  recovered  were  paid  for  issuing  tax 
<leeds,  the  parties  here  were  not  on  an  equality,  the  tax  deeds 
could  not  be  procured  elsewhere,  a^d  the  village  was  entitled 
to  them  as  a  matter  of  law,  without  payment  of  the  exaction 
held  ill^al.  The  coiurt  said :  *  ^  There  was  no  fraud  or  mistake 
of  fact,  and  if  there  was  any  mistake,  it  was  one  of  law,  the 
money  having  be^i  voluntarily  paid  under  such  circumstances 
no  action  would  lie  to  recover  it  back.  This  rule,  which  is 
well  settled  as  between  individuals,  has  been  extended  to  mu- 
nicipal corporations  under  similar  circumstances." 

Stover  V.  Mitchell,  45  111.  213,  was  a  case  where  payment 
was  made  in  the  mistaken  belief— of  law — ^that  an  execution 
was  a  lien,  when  in  fact  it  was  not.  On  suit  to  recover  back 
payment  the  court  held  **that  in  order  to  render  a  payment 
cempuJlsory  such  a  pressure  must  be  brought  to  bear  upon  the 
person  paying  as  to  interfere  in  some  way  with  the  free  en- 
joyment of  his  rights  of  person  or  property.  •  •  •  In 
this  case  the  sale  was  not  advertised  *  *  *  and  Stover 
was  under  no  necessity  of  hasty  action,  and  would  have  had 
several  weeks  in  which  to  sue  out  an  injunction."  So  here, 
plaintiff  evidently  mistoc^  his  legal  rights  under  the  ordi- 
nance, And  in  ignorance  of  the  law  affecting  the  contract, 
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freely,  tamely  and  unprotestingly  entered  into  it,  and  in  faith 
of  it  uncomplainingly  and  voluntarily  continued  for  nearly 
five  years  to  pay  the  excessive  contract  price,  a  condition  from 
which  it  could  have  been  relieved  at  any  time  by  protest, 
which,  if  unavailing,  then  by  the  aid  of  an  injunction  and  a 
bill  to  reform  the  contract,  as  was  done  in  Chicago  Telephone 
Co.  V.  Illinois  Manufacturers  Association,  supra. 

Yates  V.  Royal  Insurance  Company,  200  111.  202,  is  a  case 
where  the  doctrine  of  voluntary  pajrment  was  carried  to  its 
extremity.  Yates  was  state  superintendent  of  insurance,  and 
the  Royal  Insurance  Company,  a  foreign  insurance  company 
doing  a  fire  business  in  Illinois.  An  Illinois  statute  of  1899, 
as  a  condition  precedent  to  a  foreign  insurance  company's 
doing  business  in  this  state,  required  it  to  pay  two  per  cent, 
upon  the  gross  amount  of  premiums  collected  by  it  during  the 
previous  year.  This  act  being  declared  unconstitutional,  suit 
was  brought  against  Yates  in  his  official  capacity  to  recover 
back  the  money  so  paid,  which  Yates  admitted  he  stiU  held  to 
await  the  result  of  the  litigation.  The  proof  showed  that  the 
money  was  paid  under  threat  by  Yates  as  state  superintend- 
ent of  insurance  to  exclude  and  prevent  the  company  from 
doing  business  in  this  state.  The  right  of  recovery,  however, 
was  denied  on  the  theory  that  the  payment  was  voluntary, 
and  despite  the  contention  that  the  money  was  extorted  by 
the  power  of  the  state,  which  it  was  futile  to  combat,  and  that 
the  parties  were  not  on  an  equality  or  equal  footing.  Here 
there  was  lacking  a  consciousness  of  illegal  demand,  because 
all  parties  believed  at  the  time  the  law  was  valid ;  that  there- 
fore the  mistake  was  one  of  law  and  not  of  fact,  and  the  trial 
court,  holding  to  the  contrary,  was  reversed. 

Numerous  other  cases  might  be  cited,  but  these  are  reason- 
ably sufficient  and  conclusive  on  this  point.  The  converse  of 
the  proposition  is  well  illustrated  by  the  case  of  City  of  Chi- 
cago V.  Northwestern  Mutual  Life  Ins,  Co.,  218  111.  40.  Here 
the  insurance  company  had  acquired  title  to  certain  buildings, 
from  which  the  city  threatened  to  cut  off  the  water  supply  on 
a  claim  against  former  owners  for  water  furnished  the  build- 
ings.   Water  in  the  buildings  was  a  necessity.    It  could  only 
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be  procured  from  one  source,  the  city.  The  ^payment  sued  to 
recover  back  was  made  on  the  threat  of  the  city  to  disconnect 
the  water  supply,  and  under  protest.  It  was  held,  the  claim 
being  no  lien  upon  the  property  nor  an  obligation  chargeable 
against  the  payor,  and  the  city  having  the  power  to  put  in 
execution  its  threat,  the  payment  was  adjudged  to  have  been 
made  involuntarily  under  duress  and  with  protest,  and  re- 
coverable back — essential  elements  and  conditions  wholly  lack- 
ing here. 

Upon  like  legal  theories  and  under  similar  conditions  pay- 
ments were  adjudged  to  have  been  made  under  duress  and  in- 
voluntarily in  County  of  La  Salle  v,  Sitkmons,  10  111.  513,  and 
Bradford  v.  Chicago,  25  111.  411. 

It  is  next  contended  by  plaintiff  that  the  payments  sought 
to  be  recovered  back  were  made  in  ignorance  of  a  material 
fact,  which  fact  is  alleged  to  be  the  ordinance  limiting  the 
tariff  on  telephones  within  the  blue  line  district  to  $125  per 
annum.  This  raises, the  question  whether  the  ordinance  of 
1889  is  a  law  in  the  sense  that  ignorance  of  it  will  not  excuse. 

In  Marshall  v.  Coleman,  187  111.  556,  it  was  said:  ** Ignor- 
ance of  law  which  will  not  excuse,  is  ignorance  of  the  law 
of  one's  country  or  state,  but  the  laws  of  foreign  countries 
or  other  states  are  facts.''  This  may  be  conceded  to  be  a  cor- 
rect statement  of  the  law.  It  is  also  true  that  the  courts  do 
not  ordinarily  take  judicial  cognizance  of  foreign  laws  or  mu- 
nicipal ordinances.  But  municipal  ordinances  which  are  gen- 
eral in  their  application  and  define  the  rights  of  citizens  gen- 
erally, under  certain  specified  conditions,  and  when  of  such  a 
nature  that  it  may  be  invoked  by  all  citizens  desirous  of  avail- 
ing of  its  provisions,  then  it  is  a  general  law,  binding  on  all 
citizens  who  by  their  actions  bring  themselves  within  its  pur- 
view. It  is  as  binding  within  the  municipal  limits  as  the 
statute  of  a  state  is  within  the  bounds  of  such  commonwealth. 

The  supreme  and  appellate  courts  of  this  state  have  ex- 
pressly held  this  ordinance  to  be  a  law  in  the  two  cases  first 
referred  to,  in  which  the  defendant  here  was  a  party,  and  in 
which  the  validity  and  binding  force  of  the  ordinance  as  a 
municipal  law  was  before  these  courts  for  construction.     That 
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tke  ordinanise  is  not  a  mere  contraet  or  agreement  betweoi 
the  city  and  def endiant^  but  aomethiKig  more^  ia  evident  from 
tke  fact  that  in  Feopte  v.  Chicago  TeUphone  Co^  220  lU.  238, 
it  was  held  that  it  applied  to  annexed  territory^  immediately 
upon  annexation.  It  (operates  upon  the  public  of  the  munici- 
pality generally,  whatever  its  extent,  during  the  term  of 
twenty  years  to  which  it  is  limited.  The  council  derives  its 
powers  from  the  legislature,  and  where  ordinances  of  a  gen- 
eral character  are  passed  within  the  limitations  of  such 
granted  power,  they  are  as  much  laws  as  they  would  be  if 
passed  by  the  legislature  had  suck  power  not  been  d^egated 
to  the  council. 

Much  of  the  argument  in  behalf  of  plaintiff  has  been  di- 
rected upon  the  theory  of  the  higher  doty  restipg  upon  de- 
fendant as  a  pubKe  utility  corporation,  in  virtue  vl  the  re- 
strictions upon  its  natural  right  and  x>ower  to  contract  or  be 
contracted  with  under  this  ordinance — a  municipal  law  as 
binding  and  ccmclusive  as  any  other  law — ignorance  of  wMck 
is  ignorance  of  law  and  not  of  fact.  No  rights  can  be  predi- 
cated upon  a  claim  of  ignorance  of  this  municipal  law. 

But  it  is  urged  that  the  schedules  of  tariff  furnished  by  the 
defendant  in  compliance  with  the  ordinance  and  filled  with  the 
city  derk  are  no  part  of  the  ordinance  and  do  not  appear  in 
the  municipal  code.  Even  so,  that  fact — ^if  it  is  a  fact — is  of 
no  controlling  importance  and  has  no  bearing  od  the  iasuts 
here  under  the  evidential  facts,  for  upon  looking^  at  the  ordi- 
nance itself  we  find  that  section  6  provides^  among  other 
things  (see  page  2,  plaintiff's  first  brief)  :  ''Said  company 
during  the  term  for  which  this  ordinance  is  granted  shall  not 
increase  to  its  present  or  future  subscribers  the  rates  for  tele- 
phone service  now  established." 

Knowledge  of  this  provision  of  the  municipal  statute  bein^ 
imputable  to  plaintiff,  and  it  having  a  telephone  at  the  time 
of  making  the  contract  for  the  metallic  circuit  sendee,  it  fol- 
lows as  a  matter  of  law  that  it  had  knowledge  of  the  rate  for 
which  it  was  entitled  to  the  improved  service,  and  therefore 
in  executing  the  contract  and  in  payment  at  the  eentract  rate, 
it  acted  voluntarily,  from  the  binding  force  of  which  it 
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not  escape  hy  a  ptea  of  ignonmce  of  the  ordinanee.  Conse- 
qnently  testimony  teiiding  to  prove  saeh  ignonuaee  »  not  ma- 
terial and  is  inadmissible.  It  is  a  complete  answer  upon  ai^ 
theory  as  to  the  effeet  of  the  schedules  filed,  that  ref  erenee  to 
than  would  not  have  furnished  any  infonnatioii  not  found 
in  the  very  letter  of  the  ordinanee. 

Capital  Gas  di  Electric  Light  Co.  v,  Gaines,  20  Ky.  L.  Bep. 
1464,  49  S.  W.  462,  arose  in  Kentucky,  which  is  colloquially 
known  as  a  ^'Code  State."  It  was  expresdy  held  as  a  matter 
of  law  in  that  forum  that  money  paid  through  mistake  of 
either  law  or  fact  may  be  recovered  back.  This  is  contrary 
to  the  law  in  this  jurisdiction.  The  Kentucky  court  grounded 
its  decision  on  the  following  dicta  in  fioy  v.  Bank,  13  R  Mon. 
510,  quoted  with  approval  in  Louisville  dt  N,  R.  Co.  v,  Kop- 
kins,  87  Ky.  613:  **Upon  the  whole  we  would  remark  that 
whenever  by  a  clear  and  palpable  mistake  of  law  or  fact 
essentially  bearing  upon  and  affecting  the  contract,  money 
haa  been  paid,  without  cause  or  consideration,  which  in  law^ 
honor  or  conscience  was  not  due  and  payable,  and  which,  in 
honor  or  good  conscience  ought  not  to  be  retained,  it  was  and 
ought  to  be  recovered  back."  Many  cases  cited  to  like  effect 
are  subject  to  the  same  criticism. 

The  qnolation  tj^am  McvrshM  v.  Coleman,  187  HI.  556^  on 
page  122,  plaintiff's  reply  brief :  *  'Ignorance  of  law,  which  will 
not  excuse,  is  ignorance  ef  the  laws  of  &ne's  own  country  or 
state,"  may  consistently  be  amplified  as  a  correct  legal  propo- 
sition suited t  to  this  case  by  adding  **or  city."  Such  mu- 
nicipal laws  being  those  ordinances  which  are  public  as  dis- 
tinguished from  private,  and  of  a  general  character  in  their 
operation  upon  the  public  within  the  limits  of  the  municipal- 
ity, and  which  may  be  invoked  by  all  citizens  at  their  will,, 
without  discrimination  and  upon  equal  terms.  Such  is  the 
character  and  scope  of  the  ordinance  of  January  4, 1889. 

Plaintiff  also  predicates  its  right  of  recovwy  in  virtue  of 
the  maxim  ex  cequo  et  bono.  This  maxim,  in  its  practical  ap- 
plication, is  one  of  equity.  The  remark  of  Judge  Story  in 
his  work  on  Eqixity  Jurisprudence,  sec.  965,  is  forcefully  ap- 
plicable to  the  facts  of  this  case.    ^^Indeedy"  says  this  juriai^ 
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**it  is  impossible  to  suppose  that,  in  a  country  professing  to 
have  an  enlightened  jurisprudence,  obligations  and  trusts  in 
regard  to  property  binding  in  conscience  and  duty,  and  which 
ex  (cquo  et  bono  the  party  ought  to  perform,  should  be  left 
without  any  positive  means  of  securing  their  due  fulfillment, 
or  that  they  might  be  violated  without  rebuke  or  evaded  with 
impunity. ' ' 

Defendant  had  no  right  or  power  to  exact  more  than  the 
ordinance  rate,  in  morals  and  in  law,  in  honor  and  in  good 
conscience.  Such  exaction  was  unwarranted  and  in  all  con- 
science should  be  returned.  Still  many  rights  are  impossible 
of  enforcement  by  reason  of  long  acquiescence  or  for  a  failure 
to  protest  at  the  appropriate  time.  None  of  the  authorities 
cited  on  this  contention  in  behalf  of  plaintiff,  when  weighed 
with  the  facts,  are  of  controlling  force  here. 

Moses  V.  Macferlan,  2  Burrows,  1005,  is  in  some  respects  a 
remarkable  case.  There  Macferlan  induced  Moses  to  endorse 
certain  notes,  without  consideration  and  with  the  distinct  un- 
derstanding in  writing  that  he  should  not  be  held  to  the  re- 
sponsibility consequent  upon  his  act  of  endorsement.  In  vio- 
lation of  this  compact,  Macferlan  sued  Moses,  and  in  the  court 
of  conscience,  under  a  decision  of  the  commissioners,  they 
holding  that  Moses,  admitting  his  execution  of  the  notes,  could 
not  invoke  the  circumstances  of  their  procurement  as  a  de- 
fense to  the  action,  Moses  paid  the  amount  claimed  into  court. 
On  Macferlan 's  taking  the  money  out  of  court,  Moses  sued 
him  to  recover  it  back  as  money  had  and  received  to  his  use, 
as  money  which  ex  (sqxio  et  bono  did  not  belong  to  Macferlan. 
Here  was  the  grossest  kind  of  actual  fraud  and  base  decep- 
tion. No  mistake  of  either  law  or  fact,  but  an  unconscionable 
swindle,  to  redress  which  a  court  of  law  gave  that  ultimate 
relief  which  a  court  of  conscience  had  refused — a  remarkable 
case  of  legal  contradictions.  While  in  many  of  the  cases  ex- 
pressions may  be  found  seemingly  in  point,  when  analyzed 
they  are  as  impotent  as  legal  factors  here  as  Moses  v.  M(icfer- 
Ian,  supra. 

The  application  of  equitable  principles  found  in  the  English 
cases  at  common  law  arise  from  the  fact  that  by  the  English 
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judicature  act  the  rule  of  judicial  interpretation  is  "that  when 
the  rules  of  the  common  law  conflict  with  those  of  equity, 
€very  court  is  to  give  eflPect  to  the  latter,"  and  like  judicial 
interpretation  at  common  law  at  an  earlier  date  rests  on  the 
fact  that  many  of  the  strict  rules  of  the  common  law  were 
materially  modified  by  the  common-law  Procedure  Acts  of 
1852-4.  Authorities  from  so-called  *'Code  States/*  where 
the  distinctions  between  common  law  and  equity  causes  are 
Abolished,  are  out  of  harmony,  for  that  reason,  in  this  forum, 
where  the  distinctions  of  common  law  and  equity  are  still  pre- 
served. It  is  evident  from  the  Yates  and  other  cases  in  this 
state,  that  the  strict  rules  of  the  common  law  controlling  this 
case  have  in  no  way  been  modified  either  by  statute  or  judi- 
■cial  construction. 

It  may  appear  to  some  an  anomalous  condition  that  money 
which  in  conscience  ought  not  to  be  retained  cannot  be  recov- 
ered back  in  an  action  at  law ;  but  it  is  of  common  occurrence, 
in  this  jurisdiction,  that  actions  may  be  maintained  to  enforce 
rights  in  the  equity  branch  of  the  court,  where  the  common- 
law  branch  of  the  court  is  impotent  to  afford  relief.  Notwith- 
standing relief,  in  my  judgment,  cannot  be  obtained  in  this 
form  of  action,  in  this  and  kindred  cases,  yet  if  a  court  of 
equity  acquires  jurisdiction  in  such  cases  to  grant  relief,  the 
maxim  ex  cequo  et  bono  may  receive  an  additional  exempli- 
fication. 

The  plaintiff's  motion  for  a  new  trial  is  overruled,  with  a 
judgment  upon  the  verdict  as  directed,  and  against  the  plaint- 
iff for  costs.^ 

1  The  above  case  is  now  pendiDg  in  the  appeUate  court  on  appeal, 
but  on  account  of  the  importance  of  the  case,  and  the  number  of 
similar  cases  pending  it  is  deemed  advisable  to  publish  the  above 
opinions.  For  note  on  question  of  whether  excess  payments  to  pub- 
lic service  corporations  are  voluntary  see  lUinoia  Mfr's  Ass^n  v.  Ohi- 
<Mgo  Telephone  Oo.r  1  111.  C.  C.  119,  supra. — Ed. 
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{Circuit  Court  of  Cook  County.    In  Chancery.) 

«  lilgm  National  Watch  CompaiLy 

▼8. 

Max  0.  EppenstdB,  et  aL 

(December  21,  1892.) 

1.  COBFOBATE   NAMES — ^RlOHT   OF   OtTE    ILLINOIS   OOBFOBATION   TO  KlT* 
JOT3X  THK  RcCOBiaNa  OT  A  CeKTIFICATS  OV  IlfCOBFQBATHnr  OV  AS' 

OTHBB  Illinois  Cobfokation  of  a  Similab  Namb.  Certain  of 
the  defendaiLtfl  procured  from  tbe  secretary  of  state  a  final  cer- 
tificate of  incorporation  of  "The  Elgin  National  Watch  Case 
Company,  of  EH  gin,  Illinois,"  hut  hefore  this  certificate  was  re- 
corded in  the  office  of  the  recorder  of  deeds  of  Kane  County,. 
Illinois^  aa  required  by  statute,  "The  Blgin  National  Watch 
Company"  and  the  "Elgin  Watch  Case  Company"  obtained  a 
temporary  injunction  restraining  the  recording  of  the  certificate 
of  organization  of  "The  Elgin  National  Watch  Case  Company, 
of  Elgin,  Illinois."  Upon  motion  of  defendants  to  dissolve  the 
injunction  theretofore  granted,  held  that  the  names  were  so- 
similar  that  confusion  would  result,  amd  that  the  defendants 
should  be  enjoined  from  procuring  to  h%  recorded  in  the  re- 
corder's office  the  certificate  of  incorporation  of  "The  Elgin 
National  Watch  Case  Company  of  Elgin,  Illinois." 

2.  Pabties — ^Unobganizeo    Corpobation.    Where    the   certificate   of 

final  organization  of  a  corporation  has  not  been  filed  in  the 
recorder's  office  as  required  by  statute,  It  is  not  necessary  to 
make  such  corporation  a  party  defendant  in  a  bill  to  enjota 
the  recording  of  the  certificate,  as  by  so  doing  the  complainant 
would  admit  that  it  was  an  existing  corporation. 

3.  PowEB  OF  Illinois  Corpobation  to  Pbevent  the  Obganization 

OF  Anotheb  Illinois  Cobpobation  of  a  Similab  Name.  The- 
legislature  has  by  implication  provided  that  an  ininois  cor- 
poration may,  by  proper  legal  proceedings,  prevent  the  organi- 
zation of  any  other  corporation  under  the  laws  of  this  state, 
with  the  same  or  a  similar  corporate  name,  when  the  consent 
thereto  of  such  existing  corporation  has  not  been  obtained. 

4.  Tbade   Names — ^Pbotection    of.    When   parties   have,    by   their 

mode  of  doing  business,  and  by  the  quality  of  tiielr  products, 
and,  by  selling  and  delivering  to  the  public  articles  as  valua- 
ble as  represented,  bult  up  under  a  chosen  name  a  reputation 
which  is  of  great  value,  they  should  be  protected  in  the  use- 
of  that  name;  and  the  protection  of  the  public  in  preventing  any 
other  persons  from  assuming  a  like  or  similar  name  is  at  the 
same  time  a  protection  of  the  parties. 
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Bw  Tb&ini  Njun»— rifTAiR  Tbadb.  The  words  "Elgin"  and  "Na- 
tional" and  "Waitch"  are  general  or  geographical  words  or 
names  that  can  not  be  appropriated  to  the  exclusion  of  others; 
but  they  may  be  so  used  when  taken  together  or  in  connection 
with  certain  manufactured  articles  as  to  create  and  establish 
a  fecial  signffieation,  and  in  the  use  of  those  words,  or  any  or 
either  of  them,  in  such  connection,  and  with  such  special  sig- 
nification, the  parties  entitled  thereto  should  receive  protection 
from  the  courts, 

«  ^ 

Motion  to  dissolve  injunction.  Circuit  Court  of  Cook  Coun- 
ty.    In  chancery.     Heard  before  Judge  Olivw  H.  Horton. 

For  statement  of  facts  see  opinion. 

W,  H.  &  J.  H,  Moore  &  Purcell,  and  Banning,  Banning 
&  Payson,  for  complainants. 

I>,  J.  Wile,  and  Bond,  Pickard  it  Adams,  for  defendants. 

HOBTON,  J. : — 

These  cases  are  now  hefore  the  court  upon  motions  to  dis- 
solve the  injunctions  heretofore  granted  in  said  causes  re- 
spectively. One  of  these  injunctions  restrains  the  defendants 
as  follows:  ''From  proceeding  to  complete  the  organization 
of  'The  Elgin  National  Watch  Case  Company'  of  Elgin,  Illin- 
ois,' by  recording  in  tb^  office  of  the  recorder  of  deeds  of  Kane 
county^  Illinois^  the  final  certificates  of  organization  thereof 
heretofore  issued  by  the  secretary  of  state  of  the  state  of  Illin- 
ois; and  yoo,  the  said  Charles  A.  Miller,  recorder  of  Kane 
county,  Illinois,  from  receiving,  filing  or  recording  said  final 
certificate  in  yoixr  office  as  sueh  recorder  or  otherwise;  and 
you,  the  said  Magi  C.  Eppenstein,  Sol  C.  Eppenstein  and 
Thomas  W.  Duncan  from  in  any  manner  using  or  attempting 
to  use  the  name  'The  ElgLa  National  Watch  Case  Company, 
of  Elgin,  lUinois,'  in  the  busiuess  of  manufacturing  or  selling 
watches,  watch  cases,,  jewelry,  or  parts  thereof  or  materials 
therefor,  or  any  other  name  so  nearly  resembling  the  com- 
plainant's corporate  name,  'Elgin  National  Watch  Company,* 
as  to  be  calculated  to  mislead  or  deceive,  and  from  in  any 
manner  violating,  infringing  upon  or  interfering  with  the 
complainant's  corporate  name  aforesaid."  The' other  injunc- 
tion is  substantially  the  same. 
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It  is  urged  by  solicitors  for  defendants  that  the  action  of 
the  secretary  of  state  in  granting  the  final  certificate  to  "The 
Elgin  National  Watch  Case  Company,  of  Elgin,  Illinois,"  is 
final  and  conclusive.  The  opinion  of  the  supreme  court  of 
this  state,  cited  in  support  of  this  position,  being  the  Illinois 
Watch  Case  Company  v,  Pearson,  140  111.  423,  31  N.  E.  400, 
as  I  read  it,  does  not  sustain  this  position. 

The  final  certificate  must  be  filed  for  record  as  required  by 
the  statute  before  the  corporation  is  fully  organized.  "It  is  a 
condition  precedent  to  the  power  of  the  corporation  to  proceed 
to  business."  Loverin  v.  McLaughlin,  46  lU.  App.  373,  and 
eases  there  cited.^ 

The  certificate  of  incorporation  or  license  issued  by  the  sec- 
retary of  state  to  *  *  The  Elgin  National  Watch  Case  Company, 
of  Elgin,  Illinois,"  not  having  been  recorded  as  required  by 
the  statute,  that  company  is  not  a  corporation  de  jure  or  de 
facto.  As  to  the  questions  involved  in  the  cases  now  before 
this  court,  the  case  of  Bushnell  v.  Consolidated  Ice  Machine 
Co,,  138  111.  67,  4  Am.  E.  R.  &  Cor.  Rep.  527,  27  N.  B.  596, 
is  cited  as  being  in  conflict  with  this  view.  That  case  was 
heard  before  me,  and  the  supreme  court  in  affirming  the  opin- 
ion of  this  court  does  not  decide  as  is  argued. 

It  is  objected  also  by  solicitors  for  defendants  that  "The 
Elgin  National  Watch  Case  Company,  of  Elgin,  Illinois,"  is 
not  made  a  party  defendant  to  this  cause,  and  that  such  com- 
pany is  a  necessary  party,  and  that  this  court  can  not  enter- 
tain jurisdiction  to  determine  as  to  the  validity  of  its  organi- 
zation or  its  power  to  proceed  to  business  «in  the  absence  of 
such  company  as  a  party.  The  complainants  could  not  make 
that  company  a  party  defendant  as  a  corporation,  without  by 
so  doing  admitting,  for  the  purpose  of  these  cases,  that  it  is 
an  existing  corporation.  People  v.  Rensselaer  &  Saratoga  R, 
R.  Co.,  15  Wendell,  113.  That  is  one  of  the  issues  presented 
for  the  court  to  determine. 

It  is  also  urged  that  this  court  has  no  jurisdiction  of  the 
defendant  Charles  A.  Miller,  recorder  of  Kane  county. 

1  Affirmed  161  111.  417.— Ed. 
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A  writ  of  injunction  of  this  court  operates  throughout  th€ 
state;  Starr  &  Curtis'  Statutes  (first  edition),  chap.  37,  sec.  68. 

And  besides  the  recorder  has  filed  his  answer  and  submitted 
himself  to  the  jurisdiction  of  this  court,  stating,  '*That  he- 
shall  in  all  respects  obey  said  injunction  of  this  honorable 
court,  and  all  other  orders  and  directions  which  it  may  make- 
in  the  premises  respecting  this  defendant."  The  jurisdiction 
of  the  court  will  be  maintained.  Vermont  Farm  Machine  Co.. 
V,  Marble,  Commissioner  of  Patents,  20  Fed.  117. 

Of  the  two  bills  before  the  court  one  is  filed  by  "Elgin  Na- 
tional Watch  Company,"  and  the  other  by  ''Elgin  Watch 
Case  Company."  The  name  complained  of  is,  *'The  Elgin. 
National -Watch  Case  Company,  of  Elgin,  Illinois." 

The  place  of  business  and  principal  ofSce  of  the  two  corpo- 
ration complainants  is  in  Chicago,  Cook  county,  and  the  prin- 
cipal office  and  place  of  business  of  the  proposed  corporation 
is  at  Elgin,  Kane  county,  Illinois. 

On  behalf  of  complainants  it  is  urged  that  the  use  of  the^ 
name,  which  it  is  claimed  by  the  defendants  they  have  the 
right  to  use,  namely,  *'The  Elgin  National  Watch  Case  Com- 
pany, of  Elgin,  Illinois,"  will  create  confusion  in  business  cir- 
cles and  among  their  customers,  and  cause  great  damage  to 
the  complainants,  and  especially  the  complainant,  The  Elgin 
National  Watch  Company. 

These  are  all  Illinois  corporation  names.  It  is  held  by  the- 
supreme  court  of  this  state  in  Illinois  Watch  Case  Company  v. 
Pearson,  140  111.  423,  31  N.  B.  400,  that  sections  2  and  50  of 
the  Illinois  statute,  as  to  corporations,  should  be  construed 
together,  because,  although  embraced  in  different  acts,  they 
were  passed  at  the  same  session  of  the  legislature,  etc.  Sec- 
tion 2  applies  to  the  original  organization  of  corporations,  and 
section  50  to  the  changing  of  names  of  corporations.  In  the 
section  first  named  it  is  provided  that  *'no  license  shall  be 
issued  to  two  companies  having  the  same  name,"  and  in  sec- 
tion 50,  that  *'no  name  shall  be  assumed  or  adopted  by  any 
corporation  similar  to  or  liable  to  be  mistaken  for  the  name 
of  any  other  corporation  organized  under  the  laws  of  this, 
state,  without  the  consent  of  such  other  corporation."    Aside- 
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from  wood  independent  of  the  general  rule  laid  down  by  the 
oourts,  the  legislature  has  by  this  etatate  by  ixaplieation  pre- 
Tided  tiotat  an  Illinois  corporation  may,  by  proper  legal  pro- 
ceedings, prevent  the  oi^nization  of  any  other  corporation 
under  the  laws  of  this  state,  with  the  saine  or  a  cimdar  eor- 
poorate  name,  when  the  consent  thereto  of  «uefa  existuig  corpo- 
ration has  not  been  obtained. 

The  protection  of  the  public,  as  well  as  the  rights  of  corpo- 
rations or  individuals,  is  to  be  con^dered  by  the  court.  It  as 
clearly  in  the  interest  of  the  public  that  no  corporation  should 
be  authorized,  having  Ihe  same  name  as  a  pre-existing  corpo- 
ration, and  also  that  no  name  ^ould  be  assumed  by  a  corpo- 
ration similar  to  or  liable  to  be  mistaken  for  the  came  of  any 
other  corporation  or^anixed  under  the  laws  ^f  this  state. 

Putting  the  word  ''The"  at  the  commencement  of  the  name 
and  the  words  ''of  Elgin,  Illinois,"  at  the  condusion,  does  .not 
materially  tend  to  prevent  confusion.  In  ordinary  use  it 
wouW  be  called  "Elgin  National  Watch  Case  Oo." 

A  large  number  of  affidavits  have  been  filed  in  these  cases, 
from  which  it  appears  that  confusion  has  arisen  in  regard  to 
these  names.  These  affidavits  also  tend  to  show  actiaal  dam- 
ages to  the  complainant,  The  Elgin  National  Watch  Company. 

It  appears  that  the  defendants  are  seeking  to  establish  or  in- 
corporate '  *  The  Elgin  National  Watch  Case  Company,  of  El- 
^n,  Illinois,"  as  the  successes'  of  "Illinois  Watch  Case  Com- 
pany," whose  watch  case  factory  has  been  for  some  time  lo- 
cated at  Elgin.  It  also  appears  that  the  "Illinois  Watch  Case 
Company"  sought  to  change  its  name  to  "JElgin  Watch  Case 
Company,"  but  that  before  such  change  of  name  was  com- 
pleted the  complainant,  "Elgin  Watdi  Case  Company,"  was 
incorporated  under  the  general  ]aws  of  this  state,  and  there- 
upon the  secretary  of  state  refused  a  license  to  change  the 
name  of  the  "Illinois  Watch  Case  Company"  to  the  "Elgin 
Watch  Case  Company,"  presimiably  under  the  restriction  con- 
tained in  section  50  of  the  statute  as  to  corporations  above 
quoted,  viz.:  "That  no  name  shall  be  assumed  or  adopted 
simiLar  to,  or  liable  to  be  mktaken  for,  the  name  of  any  other 
4Sorporati<n." 
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Sone  of  tiie  defendantSy  or  those  interested  witii  theniy 
thereupon  mpplied  to  the  sopreme  court  of  this  state  to  obtain 
a  writ  «f  fMmiamus.  hj  which  tb^  sought  to  compd  the  secre- 
tary of  state  to  issue  tiie  certificate  of  the  change  of  name 
Mhove  indicated.  Tke  supreme  court  refused  to  so  command ; 
and  it  is  the  <^nion  of  the  supreme  court  in  that  case,  cited 
afcore  as  '^llUnois  Watch  Case  Company  v.  Pearson/^ 

The  fact  that  defendants  are  so  anxious  and  so  persistent 
in  tbeir  determisiation  to  adopt  this  or  some  similar  name  may 
ibe  regarded  as  an  evidesice  that  they  think  it  is  valuable  and 
desirable.  If  valuaUe  and  desirable,  why?  Is  it  not  reason- 
aUe  to  presume  that  it  is,  in  part,  at  least,  because  the  com- 
plainant, the  ''Elgin  National  Watch  Company,"  has  made  it 
so,  when  connected  with  watches  or  parts  thereof? 

When  parties  have,  by  their  mode  of  doing  business,  and  by 
the  qualitj^  of  the  product  of  their  manufactories,  and  by  seU- 
ing  and  delivering  to  the  public  articles  as  valuable  as  repre- 
sented or  promised,  built  up  under  a  chosen  name,  a  repiita- 
tisKi  which  is  of  great  value,  they  diould  be  protected  in  the 
use  of  that  name. 

The  protection  of  the  public  in  preventing  any  other  per- 
sons from  assuming  a  like  or  similar  name  is  at  the  same  time 
a  protection  of  such  parties.  A  trade-name,  like  a  trade-mark, 
may  be  of  great  value,  and  that  value  may  have  been  entirely 
created  by  the  parties  who  seek  to  be  protected  in  its  use. 

The  words  "Elgin"  and  '^National"  and  ''Watch"  are  gen- 
eral or  geographical  words  or  names  that  can  not  be  appro- 
priated to  the  exclusion  of  others;  but  they  may  be  so  used 
when  taken  together  or  in  connection  with  certain  manufac- 
tured articles  as  to  create  and  establish  a  special  signification, 
and  in  the  use  of  those  words,  or  any  or  either  of  them,  in  such 
connection,  and  with  such  special  signification,  the  parties  en- 
titled thereto  should  receive  protection  from  the  courts. 

A  trade-name  may  not  only  be  as  valuable  as  is  a  trade- 
mark, but  it  will  be  protected  the  same  as  will  a  trade-mark. 
Gray  v.  Taper  Sleeve  Pulley  Works,  16  Fed.  436. 

The  principles  underlying  the  decisions  supporting  the 
views  here  expressed  are:  first,  the  injury  to  the  public  by 
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leading  them  to  suppose  that  the  goods  of  one  are  the  goods  of 
the  other,  and,  secondly,  the  injury  to  the  owner  of  the  trade- 
mark, or  name,  by  the  diversion  of  his  trade  into  other  chan- 
nels, by  the  belief  of  the  public  that  they  are  obtaining  his 
goods.  Farmers  Loan  dk  Trust  Company  v.  Farmers  Loan  & 
Trust  Company  of  Kansas,  21  Abbott's  New  Cases,  104. 

The  rule  as  to  trade-names  herein  stated  applies  to  corjx)- 
rations  the  same  as  it  does  to  individuals. 

That  confusion  would  follow  if  "The  Elgin  National  Watch 
Case  Company,  of  Elgin,  Illinois, "  should  be  incorporated  and 
continue  to  transact  business  in  that  name,  seems  to  me  cer- 
tain, and  is  supported  by  numerous  affidavits.  As  an  evi- 
dence  to  my  mind  that  sucl^  confusion  would  follow  I  may  say 
that  I  found  it  necessary  to  write  these  several  names  down 
and  thus  impress  them  clearly  upon  my  mind  to  prevent  con- 
fusion in  considering  these  cases.  That  damage  to  the  com- 
plainant watch  company  would  result  seems  to  be  more  than 
probable. 

From  these  conclusions  it  follows  that  the  motion  to  dissolve 
the  injunction  must  be  denied. 

NOTE. 

For  an  editorial  note  upon  the  right  of  one  corporation  to  restrain 
the  use  of  its  corporate  name  by  another  corporation  see  pp.  463 
et  seq,,  supra, — Ed. 
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AcQUZESCEiTGB.    See  Municipal  Oorporationg. 

ACTIONS. 

Whbit  Cause  of  Action  Aoobttks — Statute  op  Limttatioit.  The 
words  "when  a  cause  of  action  has  arisen/'  as  they  occur  in 
the  statute  of  limitations,  mean  when  Jurisdiction  exists  in 
the  courts  of  a  state  to  adjudicate  between  the  parties  upon 
the  particular  cause  of  action,  or  in  other  words  when  the 
plaintiff  has  the  right  to  sue  the  defendant  in  the  courts  of 
the  state,  upon  the  particular  cause  of  action  without  regard 
to  its  place  of  origin.    Hyman  v,  McVeigh  (Sup.  Ct),  577. 

ADULTERY. 

DivoBCE — ^Adultery  of  Defendant.  Where  a  defendant  who  is 
seeking  to  set  aside  a  decree  of  divorce  is  charged  with  adul- 
tery, the  court  should  give  such  defendant  an  opportunity  to  be 
heard  where  there  is  reasonable  doubt  about  the  matter*  Jen- 
sen V.  Jensen,  186. 

ALIMONY. 

Alimony — How  Affected  by  Adulteby.  Where  a  defendant  seek- 
ing to  set  aside  a  divorce  decree  is  charged  with  adultery  and 
the  illicit  relation  is  apparently  continued,  the  court  will  not 
allow  alimony.    Jensen  v.  Jensen,  186. 

Ambassadobs,  children  of  as  citizens.    See  Citizenship. 

ANALOGIES. 

Analogies  are  dangerous  in  judicial  construction.  Northwestern 
Elevated  Railroad  Company  v.  City  of  Chicago,  480 

ANNULMENT  OF  MARRIAGE. 

Annulment  of  Mabbiaqe  on  Gbound  that  One  of  the  Contbaot- 
iNO  Pabties  is  Undeb  the  Age  of  Legal  Consent.  In  Illinois 
the  age  of  legal  consent  to  marriage  is  seventeen  years  in  males 
and  fourteen  years  in  females.  The  complainant  was  married 
to  the  defendant  while  he  was  under  the  age  of  seventeen  years 
and  ceased  to  cohabit  with  her  before  he  arrived  at  that  age. 
Upon  a  bill  filed  by  him  to  annul  such  marriage  it  was  held 
that  the  marriage  was  voidable,  and  that  inasmuch  as  com- 
plainant had  not  cohabited  with  defendant  after  he  arrived 
at  the  age  of  consent,  he  was  entitled  to  disaffirm  the  contract 
of  marriage  and  have  the  same  annulled.  Crawford  v»  Craw- 
ford, 453. 
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APPLICATION  OF  PAYMENTS. 

SUBSCBEPTION    FOE    BONDS    AND    STOCKS — APPLICATION    OF    PAYMENTS 

— Stock  Liability.  Where  defendants  subscribe  for  bonds  of 
a  corporation  and  receive  certain  shares  of  the  capital  stock 
of  the  corporation  as  a  bonus,  and  an  action  is  instituted  to 
enforce  a  liability  on  such  stock  to  the  creditors  of  the  corpora- 
tion, a  court  of  equity  will  not  treat  the  money  paid  under  the 
subscription  agreement  as  paid  upon  the  stock,  as  against  the 
claim  of  creditors  becoming  such  with  knowledge  that  the  stock 
was  unpaid.  Buda  Foundry  d  Manufacturing  Company  v.  Co- 
lumbian Celebration  Company,  398. 

Abbitbatiok.    See  Board  of  Education. 

ASSIGNEES. 

Liability  of  Assignee — Effect  of  Notice.  The  purchaser  of  stock 
Issued  as  ''paid  up'"  with  notice  that  it  is  not  paid  up.  or  with 
notice  of  facts  connected  therewith,  is  liable  to  the  creditor  to 
the  same  extent  as  his  immediate  transferror.  Buda  Foundry 
d  Manufacturing  Company  v,  Columbian  Celebration  Company^ 
398 

ASSIGNMENT. 

1.  AssiONMSNT  OF  CfiosES  IN  ACTION  AT  CoKMON  Law.    At  common 

law  a  chose  in  action,  unless  a  negotiable  instrument,  was  not 
assignable,  unless  the  debtor  assented  to  the  assignment  and 
promised  to  pay  the  assignee.  Silverstein,  for  use  of  Brewer 
and  Company  v.  Oresheimer,  471. 

2.  Same — ^Modebn  Rule.    Under  the  modem  authorities  the  gen- 

eral test  as  to  whether  a  chose  in  action  is  assignable  is 
whether  or  not  it  would  survive  and  pass  to  the  personal  rep- 
resentatives of  a  decedent  assignor  11  no  assignment  had  been 
made.  If  it  would  so  survive,  it  may  be  assigned  so  as  to  pass 
the  interest  assigned  to  the  assignee;  if  it  does  not  so  survive, 
it  is  not  assignable  either  at  law  or  in  equity.    Idem, 

3.  Tbust  Deed— Assignee  of  Subject  to  Equities.    The  assignee 

of  a  mortgage  or  trust  deed  takes  it  subject  to  existing  equities 
between  mortgagor  and  mortgagee.  Chetlain  et  al,  v,  De  Ora- 
zie,  et  ah,  &67. 

4.  Same — ^Notice  to  Gbantob.    The  assignee  of  a  mortgage  or  trust 

deed  in  order  to  protect  his  rights  against  secret  equities  be- 
tween mortgagor  and  mortgagee,  must  give  notice  to  the 
grantor  in  such  mortgage.    Idem, 

ATTORNEYS. 

Attobneys — Conduct  of.  The  practice  of  attorneys  soliciting 
cases  on  contingent  fees  condemned*    Jensen  v,  Jensen,  186. 

AUTOMOBILSa 

L  Obdinanob  Requibino  Identification  Numbebs  of  Automobiles, 
Validity  of.  An  ordinance  of  the  city  of  Chicago  requiring 
all  automobiles  operated  in  the  city  to  display  for  identifica- 
tion, numbers  and  letters  as  provided  in  the  ordinance,  held^ 
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upon  an  application  for  an  Injunction  against  its  enforcement, 
to  be  a  valid  exercise*  of  the  general  police  power  of  the  city. 
In  connection  with  the  express  power  to  regulate  the  use  of 
the  streets.  SJade,  et  al,  v.  City  of  Chicago,  520. 
2.  Automobiles — Police  Poweb  op  City  Oteb.  The  automobile  is 
a  class  unto  itself  and  no  reason  can  be  perceived  why  the  po- 
lice power  shall  not  be  exercised  as  to  any  specific  class.  And 
It  is  a  proper  exercise  of  the  police  power  and  of  the  power  to 
regulate  the  streets,  for  the  city  council  to  place  them  under 
such  restrictions  as  will  enable  the  police  to  enforce  against 
them  the  penalty  for  exceeding  the  speed  allowed  by  the  city  or- 
dinance, and  also  to  enable  the  police  to  enforce  other  restric- 
tions, such  as  in  regard  to  lights,  the  observance  of  the  laws  of 
the  road  by  such  vehicles,  etc.    Idem. 

Awnings.    See  Injunction. 

BAIL. 

1.  Bail — Appt^ication  fob — Afteb  Verdicjt  or  Gtiiltt.    Under  the 

Illinois  statute  all  persons  are  entitled  to  ball  at  any  time  be- 
fore conviction,  except  where  the  offense  is  a  capital  one. 
Heldy  that  where  the  defendant  was  indicted  for  receiving  stolen 
property  the  verdict  of  a  jury  finding  the  defendant  guilty  was 
a  conviction,  even  though  a  motion  for  a  new  trial  was  pend- 
ing, and  that  such  defendant  was  not  entitled  to  be  released  on 
bail.    People  v.  Davis,  528. 

2.  Bail — Nature  of.    Bail  is  both  a  constitutional  and  statutory 

right,  and  the  court  has  no  discretion  in  the  matter  except  to 
fix  the  amount    Idem. 

BENEFICIAL  OWNERSHIP. 

Stockholdeb — ^RioHT  OF  ^Ec»RD  HoLDEB  TO  VoTE.  The  corporatlou 
and  the  other  stockholders  are  not  concerned  with  the  benefi- 
cial ownership  in  determining  the  right  of  a  stockholder  of 
record  to  vote.  Townsend,  et  al.  v,  Chicago  Union  Traction 
Company,  et  al.,  312. 

BOARD  OF  EDUCATION. 

1.  CoNTBACTS — Union   Labob.    A   private    individual    has    the   un- 

doubted right  to  insert  in  his  agreements  that  none  but  union 
labor  shall  be  employed  in  carrying  out  the  contract.  Build- 
ing Trades  Council  v.  Board  of  Education  of  the  City  of  Chi- 
cago, 378. 

2.  Same — Boabd  of  Education.    The  board  of  education  being  a 

public  body  cannot  insert  such  a  stipulation  in  its  contracts 
from  mere  sentiment  or  caprice,  unless  such  action  would  sub- 
serve the  public  interests.    Idem. 

3.  Same — Public  Policy.     If  the  board  should  decide  that  It  is  to 

the  public  interest  to  insert  in  its  contracts  that  none  but  union 
labor  should  be  employed,  or  if  the  board  should  provide  that 
none  but  union  workmen  should  be  employed  upon  the  pay-roll 
of  the  board,  no  one  can  complain.    Idem. 

4.  Abbitbation.    There  is  no  such  legal  "controversy"  between  the 

parties  upon  the  above  facts  as  is  contemplated  by  the  act  un- 
der which  the  submission  is  made.    Idem. 
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BOARD  OP  TRADE. 

1.  BoABD  OF  Trade — ^Rttles  of.    Neither  the  courts  nor  the  legisla- 

ture can  interfere  with  the  actions  of  the  board  of  trade  as 
to  the  control  of  its  own  floor  or  the  discipline  of  its  members, 
but  the  business  transacted  upon  the  floor  of  the  board  of  trade 
is  "affected  with  a  public  interest"  to  an  extent  which  would 
authorize  the  legislature  or  the  courts  to  prohibit  such  board 
from  exercising  any  discrimination  as  to  who  shall  receive  its 
market  quotations,  or  as  to  what  telegraphic  companies  shall 
be  allowed  facilities  for  distributing  the  information  to  the 
public.  Public  Orain  d  Stock  Exchange  v.  Western  Union  Tel- 
egraph Company,  et  ah,  648. 

2.  Right  to  Rbceivb  Mabket  Quotations — Obdeb  of  Third  Persons 

NO  BxcusE.  Where  a  telegraph  company  receives  market  quo- 
tations from  the  board  of  trade  and  the  public  are  entitled  to 
receive  such  quotations  without  discrimination,  the  court  will 
compel  the  furnishing  of  such  quotations  to  complainant  even 
through  the  board  of  trade  has  issued  instructions  to  the  con- 
trary.   Idem, 

8.  Telegraph  Companies  Furnishing  Market  Quotations — 
Whether  Affected  With  a  Public  Use.  Where  a  telegraph 
company  as  incident  to  its  regular  telegraph  business  procures 
market  quotations  on  the  board  of  trade  and  circulates  such 
quotations  over  "tickers,"  such  incidental  business  Is  affected 
with  a  public  use,  and  the  quotations  must  be  furnished  to  all 
alike  without  discrimination.    Idem. 

4.  Bucket  Shops — Equitable  Aid.  Where  the  complainant  seeks 
to  compel  the  defendant  to  furnish  it  market  quotations  and 
it  is  made  to  appear  that  such  quotations  are  desired  for  the 
purpose  of  conducting  a  "bucket  shop"  or  any  other  illegal 
business,  a  court  of  equity  will  not  lend  its  aid  for  any  such 
purpose.  But  before  relief  is  denied  there  must  be  proof  of 
such  fact  and  not  mere  suspicion.    Idem, 

BURGLARY. 

"Burolart,  Etcetera."  There  is  no  crime  within  the  statute 
known  as  "burglary,  etcetera,"  People  ex  reh  McCutcheon  «. 
Mallory,  455. 

CAPITAL  STOCK. 

Powers  of  Directors — Increase  of  Capital  Stock.  Where  a  char- 
ter provides  that  the  capital  stock  may  be  increased  and  sub- 
sequently provides  that  all  powers  of  the  corporation  are  con- 
ferred on  the  board  of  directors,  only  the  ordinary  powers  are 

'  referred  to.  The  power  to  increase  the  capital  stock  is  so  fun- 
damental a  change  as  to  require  the  unanimous  consent  of  all 
the  shareholders.  Totonaend,  et  al,  v,  Chicago  Union  Traction 
Company,  et  ah,  312. 

Carriers.    See  Common  Carriers, 

CAVEAT  EMPTOR. 

Tax  Sales.  The  rule  of  caveat  emptor  is  applicable  to  tax  sales. 
Bperry,  et  al,  v,  Stinson,  288. 

Change  of  Venue.    See  Criminal  Laic, 

Charitable  Bequests.    See  Trusts,  Masses  for  the  Bouh 
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CHOSES  IN  ACTION. 

1.  Assignment  of  Choses  in  Action  at  Common  Law.    At  common 

law  a  chose  in  action,  unless  a  negotiable  instrument,  was  not 
assignable,  unless  the  debtor  assented  to  the  assignment  and 
promised  to  pay  the  assignee.  Silveratein,  for  use,  etc,  v,  OreS" 
heimer,  471. 

2.  Same — ^Modebn  Rule.    Under  the  modem  authorities  the  gen- 

eral test  as  to  whether  a  chose  in  action  is  assignable  is 
whether  or  not  it  would  survive  and  pass  to  the  personal  rep- 
resentatives of  a  decedent  assignor  if  no  assignment  had  been 
made.  If  it  would  so  survive,  it  may  be  assigned  so  as  to  pass 
the  interest  assigned  to  the  assignee;  if  it  does  not  so  survive, 
it  is  not  assignable  either  at  law  or  in  equity.    Idem, 

Cities  and  Yiixaoes.    See  Municipal  Corporations,  Ordinances, 

CITIZENSHIP. 

1.  Citizenship — ^Whether  National  ob  State.    The  right  of  citi- 

zenship as  distinguished  from  alienage  is  a  national  right  or 
condition,  and  pertains  to  the  confederate  sovereignty  of  the 
United  States,  and  not  to  individual  states.  Boutter,  et  ah  v, 
D'Auxy,  et  ah,  364. 

2.  Citizenship — Child  Bobn  op  Foreign  Parents.    The  rule  that  a 

child  born  in  a  foreign  country  is  a  citizen  of  the  country  of 
her  parents,  is  one  confined  to  countries  which  derive  their 
Jurisprudence  from  the  civil  law  and  is  not  the  rule  in  this 
country.    Idem, 

3.  Constitutional   Law — Cftizenship — What  Constitutes — Child 

Born  of  Foreign  Parents.  The  fourteenth  amendment  to  the 
constitution  of  the  United  States  provides  that  "all  persons 
bom  and  naturalized  in  the  United  States,  and  subject  to  the 
Jurisdiction  thereof,  are  citizens  of  the  United  States."  Un- 
der this  provision  every  person  born  within  the  dominion  and 
allegiance  of  the  United  States,  whatever  the  nationality  of  his 
parents,  is  a  natural  born  citizen  of  the  United  States.    Idem, 

4.  Same — Children   of  Ambassadors,   Etc.,   Exceptions  to   Ri^e. 

This  rule  does  not  apply  to  children  bom  in  the  United  States 
of  persons  engaged  in  the  diplomatic  service  of  foreign  govern- 
ments, such  as  ministers  and  ambassadors,  whose  residence  by 
a  fiction  of  public  law  is  regarded  as  a  part  of  their  country. 
Nor  does  the  rule  apply  to  persons  born  on  a  public  vessel  of 
a  foreign  country,  while  within  the  waters  of  the  United  States. 
The  clause  in  the  fourteenth  amendment  "subject  to  the  juris- 
diction of  the  United  States"  excludes  all  such  persons  from  the 
operation  of  the  general  rule.  Indians  sustaining  tribal  rela- 
tions are  also  excluded.    Idem, 

CiTT  Express  Companies.    See  Common  Carriers. 

COMBINATIONS  AND  MONOPOLIES. 

1.  Public  Policy  Defined.  By  public  policy  is  intended  that  prin- 
ciple of  law  which  holds  that  no  subject  can  lawfully  do  that 
which  has  a  tendency  to  be  injurious  to  the  public,  or  against 
the  public  good,  which  may  be  termed  a  policy  of  the  law  or 
public  policy  in  the  administration  of  the  law.  Taylor  v.  The 
Pullman  Company,  24. 
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2.  CouBTs  Cannot  Deglabx  that  Against  Public  Policy  Which  the 

State  Permits  to  be  Done.  The  courts  cannot  permit  that  to 
be  declared  against  public  policy  which  the  state  permits  to 
be  done.  To  permit  the  courts  to  declare  that  to  be  illegal 
and  void  which  is  authorized  by  the  legislature  of  the  state, 
would  be  to  substitute  the  courts  for  the  legislature.    Idevu 

3.  Purchase  of  Property  of  Competitor  by  Pullman  Company  Not 

Violation  of  Anti-trust  Laws.  While  the  purchase  of  the 
Wagner  Company  by  the  Pullman  Company  may  have  removed 
the  latter's  diief  competitor,  yet  the  right  to  contract  In  that 
respect  as  to  service  by  sleeping  and  dining  cars  with  railroad 
companies  is  open  to  all.  The  purchase  or  combination  of  the 
Pullman  Company  with  the  stock  and  property  of  the  Wagner 
Company  did  not  necessarily  give  the  Pullman  Company  the 
power  to  raise  prices  or  prevent  competition  in  the  business 
of  contracting  with  railway  companies  for  the  use  of  sleeping 
cars  and  furnishing  accommodations  connected  therewith,  and 
such  purchase  is  not  a  violation  of  the  anti-trust  acts  of  Illi- 
nois or  of  the  United  States  act  against  restraint  of  trade  and 
monopol  ies. — Idem, 

4.  Monopolies  and  Combinations,  When  Illegal.    It  is  not  every 

combination  that  is  prohibited  by  the  anti-trust  laws,  or  that 
is  opposed  to  public  policy.  It  is  not  sufficient  to  create  an 
illegal  monopoly,  that  the  transaction  challenged  may  tend  to 
restrain  competition  or  tend  to  create  a  monopoly.  The  trans- 
action complained  of  must  necessarily  put  the  purchaser  In  the 
position  where  he  can,  if  he  desires,  create  a  monopoly.    Idem, 

5.  Public  Policy  of  Illinois  as  to  Monopolies.    Prom  a  review  of 

the  anti-trust  statutes  of  Illinois  and  of  the  acts  passed  by 
the  legislature  in  1897  it  would  seem  that  the  public  policy 
of  the  state,  of  opposition  to  combinations  and  monopolies  in 
Illinois  has  changed  to  a  policy  favoring  combinations  and  mo- 
nopolies.   Idem. 

6.  Combinations  and  Monopolies — Construction  of  Laws  Reglxat- 

iNo.  The  laws  of  trade  appear  to  be  almost  as  irresistible  as 
the  laws  of  nature.  There  combinations  are  the  evolution  of 
trade  and  appear  to  be  demanded  by  the  present  economic  con- 
ditions. Such  laws  as  the  legislature  deem  It  necessary  to 
enact  in  that  regard  should  be  strictly  construed  and  enforcea 
in  favor  of  the  public;  but  the  constitutional  right  to  own 
property  and  contract  with  reference  thereto,  should  not  be  in- 
fringed or  abridged  except  in  case  where  it  Is  made  clearly  to 
appear  that  unless  there  is  such  Interference,  the  public  will 
be  injuriously  affected.    Idem. 

7.  Constitutional  Law — Class  Legislation.    In  1897  the  legisla- 

ture amended  section  one  of  the  act  of  1891  by  adding  a  pro- 
viso, that  in  the  mining,  manufacture  or  production  of  articles 
of  merchandise  the  cost  of  which  is  mainly  made  up  of  wages, 
It  shall  not  be  unlawful  to  enter  into  joint  arrangements  of  any 
sort  the  principal  object  or  effect  of  which  is  to  maintain  or 
increase  wages: 

Held  (1)  That  section  one  as  amended  was  in  effect  an 
amendment  of  the  General  Incorporation  Law,  and  operated 
as  an  amendment  of  some  but  not  all  of  the  charters  of  cor- 
porations incorporated  under  that  law  and  therefore  was  pro- 
hibited by  section  2,  article  2,  of  the  constitution  of  1870. 

(2)  That  section  one  as  amended  was  unequal  and  partial 
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legislation  forbidden  at  common  law  and  in  yiolation  d  the 
constitution  of  the  state,  and  of  the  fourteenth  amendment  to 
the  Federal  constitution,  which  prohibits  a  state  from  denying 
to  any  person  the  equal  protection  of  the  laws.  One  judge  dis- 
senting upon  the  proposition  that  the  entire  section  was  void 
on  account  of  the  unconstitutional  proviso.  People  v,  Richards 
d  Kelly  Manufacturing  Company,  171. 

8.  Statutes — Repeal    bt    Implication.    In    1891    the    legislature 

passed  an  act  in  reference  to  trusts  and  combines.  In  1893  this 
act  was  amended  by  adding  two  new  sections.  On  the  same 
day  the  legislature  passed  an  entire  new  act  upon  the  same 
subject.  Held,  that  the  act  of  1893  did  not  repeal  the  act  of 
1801,  as  such  was  not  the  intention  of  the  legislature.    Idem. 

9.  Constitutional  Law — Exemption  of  Buildino  and  Loan  Asso- 

ciations. The  exemption  of  building  and  loan  associations 
from  the  operation  of  a  law  requiring  corporations  to  make  an 
annual  report  that  they  are  not  a  party  to  a  trust  or  combine 
is  not  an  arbitrary  classification  and  does  not  invalidate  the 
law.    Idem, 

COMMON  CARRIBRS. 

L 

Who  Abb  Common  Cabbiebs. 

IL 

Duties  of  Common  Cabbiebs. 

I.  Who  Abe  Common  Cabbiebs. 

1.  Common  Cabbiebs — Teaming  Companies  Abe  Not.  Persons  carry- 

ing on  a  general  contract  teaming  business,  and  owning  horses 
and  wagons  suitable  for  the  hauling  of  goods  in  and  about  the 
city  of  Chicago,  who  do  such  hauling  for  their  customers  under 
time  contracts  at  a  fixed  price  per  ton,  are  not  common  carriers, 
and  cannot  be  compelled  to  carry  goods  against  their  will. 
City  of  Chicago  v.  A.  M,  Forbes  Cartage  Company^  City  of 
Chicago  V.  R,  J.  Mix  Transfer  Company,  473. 

2.  Same — Poweb  of  Citt  to  Control  and  License.    As  the  business 

of  such  teaming  companies  is  not  affected  with  a  public  inter- 
est, it  is  not  subject  to  police  control.    Idem. 

3.  Public  Cabt — Defined.    A  teaming  company  which  carries  goods 

within  a  city  for  certain  customers  under  private  contract  at 
a  fixed  price  per  ton,  and  does  not  hold  itself  out  as  undertak- 
ing for  hire  to  transport  the  goods  of  any  person  applying  to 
them.  Is  not  a  common  carrier,  and  does  not  come  within  the 
meaning  of  a  city  ordinance  regulating  and  licensing  "public 
carts."    Idem. 

4.  City  Expbess  Companies  abe  Common  Cabbiebs.    City  express 

companies  carrying  goods  from  one  portion  of  the  same  city  to 
another  for  all  who  choose  to  employ  them  are  common  car- 
riers and  can  make  no  arbitrary,  unjust  or  injurious  discrim- 
inations between  individuals  in  their  dealings  with  the  public. 
Marshall  Field  d  Co.  v.  Bechlenherg,  59. 

5.  City  Express  Companies  Must  Cabby  fob  All  Alike  Undeb  Obdi- 

NANCES  of  the  City  OF  CHICAGO.  Under  the  ordinances  of  the 
city  of  Chicago,  city  express  companies  cannot  refuse  to  carry 
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or  convey  merchandlBe,  goods,  etc.,  tepdered  them  to  be  carried 
within  the  city.    Idem. 

6.  That  a  Strike  Mat  Result  no  Bxcitsx  fob  Refusal  of  Couhon 

Cabedeb  to  Receivb  Qoods.  It  is  not  a  sufficient  excuse  for  a 
common  carrier,  a  city  express  company,  to  avoid  its  duty  to 
receive  and  transport  goods,  that  if  it  accepts  the  goods  and 
carries  them,  all  its  teamsters  will  go  on  a  strike,  and  tie  up 
the  business  of  the  city  express  company  or  common  carrier. 
Idem. 

7.  No  Excuse  fob  Refusal  of  One  Cabbieb  to  Convey  Goons  that 

Otheb  Cabbttow  abb  Available.  That  many  other  like  carriers 
are  available  is  ho  reason  for  a  carrier  refusing  to  convey 
goods,  as  the  law  is  equal  in  its  operation  on  all  alike,  and  such 
other  carriers  if  applied  to  might  upon  the  same  grounds  re- 
fuse to  serve.    Idem, 

8.  Mandatobt  Injunction  Against  Common  Cabbiebs.    When  com- 

plslnants  are  frequent  shippers  and  a  continuous  series  of  ship- 
ments is  necessary  in  conducting  their  business,  a  mandatory 
injunction  is  the  proper  remedy  to  compel  common  carriers  to 
perform  their  duties  and  carry  goods  tendered  for  transporta- 
tion, since  actions  at  law  would  result  in  a  multiplicity  of  suits. 
Idem, 

II.  Duties  of  Common  Cabbiebs. 

1.  Common  Cabbiebs — Obigin  of  Duty  of.     The  liabilties  of  com- 

mon carriers  were  originally  determined  by  the  usages  of  trade, 
and  the  opinions  of  the  judges  predicated  upon  the  obligations 
they  assumed,  and  the  nature  of  their  business.  Public  Orain 
d  Stock  Exchange  v.  Western  Union  Telegraph  Company,  et  aL, 
548. 

2.  Common  Cabbiebs — Duty  to  Sebvb  All — Contbact  With  Third 

Person  no  Excuse.  A  common  carrier  cannot  refuse  to  carry 
for  one  person  because  another  person  does  not  desire  him  to, 
or  because  the  carrier  is  under  contract  not  do  do  so.    Idem. 

3.  Railboads — ^DuTY  TO  FuBNiSH  FACILITIES.     A  rsilrosd  company 

is  under  an  obligation  to  furnish  transportation  to  the  public 
and  to  furnish  all  known  appliances.  It  may  construct  its  own 
cars  and  operate  the  same  if  it  desires,  or  it  may  lease  cars 
and  contract  for  service  to  be  rendered  in  connectioh  with  the 
running  thereof,  with  any  person  or  corporation  it  sees  fit 
Taylor  v.  The  Pullman  Company,  24. 

COMMON  LAW. 

1.  Pbit^ciples  of.    The  public  welfare  is  the  great  and  final  test 

in  matters  at  common  law.  Public  Cfrain  d  Stock  Exchange  v. 
Western  Union  Telegraph  Company,  et  ah,  548. 

2.  Criminal  Code  Does  Not  Repeal  Common  Law.    The  criminal 

code  was  not  intended  as  a  complete  codification  of  the  crim- 
inal laws;  the  common  law  remains  in  force  except  in  so  far  as 
it  is  expressly  repealed.  People  v.  Davis,  et  al.,  217. 
8.  Constitutional  Law — Whether  National  Common  Law.  The 
constitution  of  the  United  States  presupposed  the  existence  of 
the  common  law,  and  to  a  limited  extent  the  principles  of  the 
common  law  prevail  in  the  United  States  as  a  system  of  na^ 
tional  jurisprudence.    Soutter,  et  al.  v.  D*Auxy,  et  aJ.,  364. 

Compensation  of  Partnebs.    See  Partners, 
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CONSTITUTIONAL  LAW. 

1.  CiTizEivsHip — Whether  National  ob  State.    The  right  of  citi- 

zenship as  distinguished  from  alienage  Is  a  national  right  or 
condition,  and  pertains  to  the  confederate  sovereignty  of  the 
United  States,  and  not  to  individual  states.  Boutter,  et  al,  v. 
D'Auxy,  et  aL,  364. 

2.  Citizenship — Ciold  Bobn  of  Foreign  Parents.    The  rule  that  a 

child  born  in  a  foreign  country  is  a  citizen  of  the  country  of 
her  parents,  Is  one  confined  to  countries  which  derive  their 
jurisprudence  from  the  civil  law,  and  is  not  the  rule  in  this 
country.    Idem. 

3.  Citizenship — ^What  Constitutes — Child  Born  of  Foreign  Par- 

ents. The  fourteenth  amendment  to  the  constitution  of  the 
United  States  provides  that  *'all  persons  bom  and  naturalized 
in  the  United  States,  and  subject  to  the  Jurisdiction  thereof* 
are  citizens  of  the  United  States."  Under  this  provision  every 
person  born  within  the  dominion  and  allegiance  of  the  United 
States,  whatever  the  nationality  of  his  parents.  Is  a  natural- 
bom  citizen  of  the  United  States.    Idem. 

4.  SA:!kiE — Children   of   Ambassadors,   etc.,   Exceptions   to   Rule. 

This  rule  does  not  apply  to  children  bom  in  the  United  States 
of  persons  engaged  in  the  diplomatic  service  of  foreign  govern- 
ments, such  as  ministers  and  ambassadors,  whose  residence  by 
a  fiction  of  public  law  is  regarded  as  a  part  of  their  country. 
Nor  does  the  rule  apply  to  l)ersons  born  on  a  public  vessel  of 
a  foreign  country,  while  within  the  waters  of  the  United  States. 
The  clause  in  the  fourteenth  amendment  "subject  to  the  Juris- 
diction of  the  United  States"  excludes  all  such  persons  from  the 
operation  of  the  general  rule.  Indians  sustaining  tribal  rela- 
tions are  also  excluded.    Idem. 

,5.  Whether  National  Common  Law.  The  constitution  of  the 
United  States  presupposed  the  existence  of  the  common  law, 
and  to  a  limited  extent  the  principles  of  the  common  law  pre- 
vail in  the  United  States  as  a  system  of  national  Jurisprudence. 
Idem. 

C.  Class  Legislation.  In  1897  the  legislature  amended  section  one 
of  the  act  of  1891  in  relation  to  trusts  and  combines  by  adding 
a  proviso,  that  in  the  mining,  manufacture  or  production  of 
articles  of  merchandise  the  cost  of  which  is  mainly  made  up  of 
wages,  it  shall  not  be  unlawful  to  enter  Into  joint  arrangements 
of  any  sort,  the  principal  object  or  effect  of  which  Is  to  main- 
tain or  increase  wages: 

Held  (1)  That  section  one  as  amended  was  in  effect  an 
amendment  of  the  General  Incorporation  Law,  and  operated 
as  an  amendment  of  some  but  not  all  of  the  charters  of  cor- 
porations incorporated  under  that  law  and  therefore  was  pro- 
hibited by  section  2,  article  2,  of  the  constitution  of  1870. 

(2)  That  section  one  as  amended  was  unequal  and  partial 
legislation  forbidden  at  common  law  and  in  violation  of  the 
constitution  of  the  state,  and  of  the  fourteenth  amendment  to 
the  Federal  constitution,  which  prohibits  a  state  from  denying 
to  any  person  the  equal  protection  of  the  laws.  One  Judge  dis- 
senting upon  the  proposition  that  the  entire  section  was  void 
on  account  of  the  unconstitutional  proviso.  People  v.  Rich- 
ards d  Kelly  Manufacturing  Company,  171. 

7.  Effect  of  Unconstitutional  Section.  The  fact  that  one  or 
more  sections  of  a  law  are  unconstitutional  does  not  affect  the 
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entire  law  where  the  remaining  sections  make  a  complete  law 
in  th^DQselves.    Idem, 

8.  BxEMpnoN  OF  Building  and  Loan  Associations.    The  exemption 

of  building  and  loan  associations  from  the  operation  of  a  law 
requiring  corporations  to  make  an  annual  report  that  they  are 
not  a  party  to  a  trust  or  combine  is  not  an  arbitrary  classifi- 
cation and  noes  not  invalidate  the  law.    Idem, 

9.  Evidence — Self-incrimination — Immunity.    Where    the    officers 

of  a  corporation  are  compelled  to  file  an  affidavit  that  the  cor- 
poration is  not  a  member  of  any  trust  or  combine,  and  it  is 
provided  that  no  corporation  or  individual  shall  be  subject  to 
any  criminal  prosecution  by  reason  of  anything  truthfully  dis- 
closed by  such  affidavit,  the  Immunity  clause  is  sufficiently 
broad  to  protect  the  corporation  and  Its  officers,  and  such  law 
is  not  obnoxious  to  the  provisions  of  section  10,  article  2,  of  the 
Illinois  constitution,  which  provides  that  no  person  shall  be 
compelled  in  any  criminal  case  to  give  evidence  against  him- 
self.   Idem. 

10.  "Flag  Law."    The  Illinois  statute  known  as  the  "Flag  Law** 

prohibiting  the  use  of  the  national  flag  for  advertising  pur- 
poses is  in  derogation  of  the  constitution  and  void  as  not  being 
within  the  police  power  of  the  legislature  and  coming  within 
the  category  of  laws  known  as  class  legislation.  People  ex  reh 
Sontag  v.  Kruse,  536. 

11.  Same.    Relator,   agent  of  the  Anheuser-Busch   Brewing   Ass'n, 

was  arrested  for  selling  beer  contained  in  bottles  and  barrels 
upon  which  appeared  the  trade  mark  of  the  Brewing  Ass*d» 
consisting  of  a  device  in  which  stars  and  stripes  appeared  on  a 
shield  in  connection  with  an  eagle,  alleged  to  be  in  violation 
of  the  Illinois  flag  law  prohibiting  the  use  of  the  national  flag 
or  emblem  for  advertising  purposes.  Upon  habeas  corpuSj  held 
that  the  law  was  unconstitutional  and  that  relator  should  be 
discharged  from  arrest.    Idem, 

.    CONSPIRACY. 

Contbacts — Restraint  of  Trade — Fixing  Retail  Price.  Con- 
tracts between  manufacturers  of  proprietary  medicines  and 
wholesale  dealers  fixing  the  price  at  which  such  medicine  shall 
be  sold  by  the  wholesale  dealers  to  retail  dealers,  and  by  which 
the  wholesale  dealers  agree  not  to  sell  such  medicines  to  such 
retail  dealers  as  are  placed  upon  a  list  by  the  manufacturers 
(such  list  comprising  the  names  of  those  dealers  who  sell  the 
proprietary  medicines  at  less  than  the  regular  retail  prices) 
are  not  In  unlawful  restraint  of  trade  and  competition.  Flatt 
V.  National  Aasociation  of  Retail  Druggists,  1. 

CONTRACTS. 

See  Combinations  and  Monopolies. 

1.  Restraint  of  Trade — Fixing  Retail  Price.  Contracts  between 
manufacturers  of  proprietary  medicines  and  wholesale  dealers 
fixing  the  price  at  which  such  medicines  shall  be  sold  by  the 
wholesale  dealers  to  retail  dealers,  and  by  which  the  whole- 
sale dealers  agree  not  to  sell  such  medicines  to  such  retail 
dealers  as  are  placed  upon  a  list  by  the  manufacturers  (such 
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list  comprising  the  names  of  those  dealers  who  sell  the  pro- 
prietary medicines  at  less  than  the  regular  retail  prices)  are 
not  in  unlawful  restraint  of  trade  and  competition.  Piatt  v. 
National  Association  of  Retail  Druggists^  1. 

2.  Injunction — Contracts  in  Restbaint  op  Trade — Complainant's 

Remedy.  Where  a  person  is  not  a  party  to  a  contract  in  re- 
straint of  trade,  he  has  no  standing  to  call  upon  a  court  of 
equity  to  interfere.  The  remedies  imposed  by  the  legislature 
for  violations  of  the  anti-trust  laws  ought  to  be  pursued,  and 
where  the  matter  is  not  the  construction  or  the  enforcement  of 
a  contract  between  the  parties  who  appear  in  the  court,  a  court 
of  equity  ought  not  to  take  Jurisdiction.    Idem, 

3.  Restraint  of  Trade.    Covenants  in  restraint  of  trade  generally 

are  void,  because  contrary  to  public  policy,  but  where  the  re- 
straint is  only  partial,  and  the  restriction  is  reasonable,  such 
contracts  are  legal  and  will  be  enforced.  Oppenheimer,  et  al, 
V,  Bayer,  74. 

4.  Contracts  Embracing  Entire  State.    The  doctrine  of  the  com- 

mon law  that  contracts  which  embrace  the  entire  kingdom  or 
state  are  void,  has  been  modified  by  the  later  decisions.    Idem. 

5.  Consideration — ^Adequacy  of.    At  law  a  consideration  of  even 

one  dollar  is  sufficient  to  support  a  contract  The  court  can- 
not inquire  into  its  adequacy.    Idem. 

6.  Courts  of  Equity.    A  contract  good  at  law  is  good  in  equity. 

A  court  of  equity  will  inquire  into  the  adequacy  of  the  consid- 
eration only  when  the  contract  is  sought  to  be  specifically  en- 
forced, and  the  inquiry  of  the  court  then  is,  whether  a  court 
of  equity  will  lend  Its  aid  to  enforce  the  contract.    Idem. 

7.  BmfijOyment     Contract — ^Reasonableness     of     Covenant.    An 

agreement  by  an  employe  not  to  engage  in  a  particular  business 
for  three  years  after  the  termination  of  his  employment  is  not 
unreasonable.    Idem. 

8.  Same— -Rules  Applicable.    On  an  application  for  an  injunction 

to  restrain  an  employe  from  violating  a  contract  not  to  engage 
in  a  particular  business  for  three  years  after  the  termination 
of  his  employment,  the  decisions  governing  courts  of  equity  as 
to  decreeing  specific  performance  of  contracts  control.    Idem. 

9.  Specifio  Performance— tWhen  Not  Granted.     If  there  are  any 

circumstances  which  render  the  enforcement  of  a  contract  un- 
fair, harsh,  oppressive  or  inequitable,  specific  iierformance  will 
not  be  granted.    Idem. 

10.  Same.    Where  an  inexperienced  employe  was  induced  to  sign  a 

contract  upon  the  representation  that  a  fellow  employe  had 
signed  a  similar  contract,  which  statement  was  false,  and  where 
the  contract  is  unfair  in  that  the  complainants  do  not  bind 
themselves  t6  give  employment  to  the  defendant  except  from 
week  to  week,  and  do  not  bind  themselves  to  teach  him  the 
business,  or  the  secrets  of  such  business,  the  court  will  not  re- 
strain a  breach  of  such  contract  by  Injunction.  In  order  to 
have  such  contracts  enforced  they  must  not  be  unilateral  or 
one  sided.  They  must  be  fair  and  not  harsh  or  oppressive. 
Idem. 

11.  Same — Covenants  Not  to  Engage  in  Business.    The  fact  that 

all  other  business  pursuits  are  open  to  an  employe  who  has 
agreed  not  to  engage  in  a  particular  business  does  not  affect 
the  reasonableness  of  the  covenant.  This  is  a  good  answer  at 
law,  but  it  is  an  unconscionable  one  in  equity.    Idem. 
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12.  Monopolies — Destbuctioit  or  Competition.    Neither  the  estab- 

lishing  of  monopolies  nor  the  destruction  of  competition  are 
looked  upon  with  favor  by  the  courts.  -  The  Public  Orain  and 
Stock  Exchange  v.  The  Western  Union  Telegraph  Company, 
et  al.,  548. 

13.  Union  Labor  Clause.    A  private  individual  has  the  undoubted 

right  to  insert  in  his  agreements  that  none  but  union  labor 
shall  be  employed  in  carrying  out  the  contract  Building 
Trades  Council  v.  Board  of  Education  of  the  City  of  Chicago^ 
378. 

14.  Same — Board  of  Editcation.    The  board  of  education  being  pub- 

lic officials  cannot  insert  such  a  stipulation  in  its  contracts 
from  mere  sentiment  or  caprice,  unless  such  action  would  sub- 
serve the  public  interests.    Idem. 

15.  Same — Public  Policy.    If  the  board  should  decide  that  it  is  to 

the  public  Interest  to  insert  in  its  contracts  that  none  but 
union  labor  should  be  employed,  or  if  the  board  should  provide 
that  none  but  union  workmen  should  be  employed  upon  the 
pay-roll  of  the  board,  no  one  can  complain.    Idem^ 

Contracts  for  personal  services. 

16.  Mandatory  Injunction  to  Compel  Performai?gb  of  Personal 

Services.  A  court  of  equity  will  not  by  its  writ  of  injunction, 
compel  the  performance  of  purely  personal  services.  Thus 
where  a  person  leases  a  boarding  house,  in  consideration  of  the 
making  of  a  monthly  payment  of  $200  in  cash,  and  $25  a  month 
in  board  and  lodging  to  be  furnished  to  the  lessor,  and  the 
lessee  refuses  to  furnish  such  board  and  threatens  to  eject  the 
lessor  from  the  premises,  the  court  cannot  interfere  by  injunc- 
tion, as  there  is  a  complete  and  adequate  remedy  at  law.  Hay- 
den  V,  Kelly,  22. 

CONVEYANCES. 

1.  Conveyance  Act — ^Application  to  Eql^table  Estates.    Section 

13  of  the  conveyance  act  which  dispenses  with  the  word  "heirs" 
in  the  granting  of  estates,  applies  to  both  legal  and  equitable 
estates.    Kom  v.  Bears,  372. 

2.  Trusts — Nature   of   Beneficiaries'   Estate.    A   conveyance  to 

trustees  in  trust  for  the  "wife  and  child"  of  the  testator  is 
presumed  to  be  a  conveyance  in  fee  simple  in  the  beneflcial 
use  of  the  property  for  the  maintenance  and  support  of  such 
beneficiaries.    Idem, 

3.  Trusts — For  Support  and  Maintenance  of  Testator's  Family — 

How  Long  to  Continue.  A  conveyance  to  trustees  for  the 
maintenance  and  support  of  the  "wife  and  child"  of  the  testa- 
tor will  continue  only  so  long  as  the  child  remains  such.  When 
such  child  arrives  of  age,  the  trust  ceases.  The  same  situation 
would  exist  where  the  child  dies  before  becoming  of  age. 
Idem. 

4.  Trusts — Beneficiaries — ^Joint  or  Several.    Where  a  trust  estate 

is  created  for  the  benefit  of  a  wife  and  child,  it  will  be  consid- 
ered that  it  was  created  for  their  joint  benefit  If  therefore 
the  trust  ceases  as  to  one  beneficiary  it  ceases  as  to  the  other. 
Idem. 
6.  Nature  of  Beneficiaries*  Estate.  Upon  the  determination  of 
such  an  estate  the  beneficiaries  become  tenants  in  common. 
Idem. 
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CORPORATIONS. 

See  also  Street  Railroads,  Combinations  and  Monopolies. 

I. 

•  » 

COBFOBATB  NaMB.* 
II. 

Oftigebs  anb  Dibbctobs. 

III. 

Thb  Vaudity  of  Cobfobate  Acts. 

IV. 

STOOK  A17D  STOCKHOLDEBS. 

V. 
TiTABn.TTT  or  Stockholdebs  to  Cbeditobs. 

VI. 
Actions. 

VII. 
Regulation  bt  State. 

VIII. 
Dissolution  of  Cobpobation. 

I.  Ck)BPOBATE  Name. 

1.  PowEB  OF  Illinois  Cobpobation  to  Peevent  the  Obqanization  of 

Anotheb  Illinois  Cobpobation  of  a  Similab  Name.  The  legis- 
lature has  by  implication  provided  that  an  Illinois  corporation 
may,  by  proper  legal  proceedings,  prevent  the  organization  of 
any  other  corporation  under  the  laws  of  this  state,  with  the 
same  or  a  similar  corporate  name,  when  the  consent  thereto 
of  such  existing  corporation  has  not  been  obtained.  Elgin  Na- 
tional Watch  Company  v.  Eppenstein,  et  al.,  602. 

2.  Tbade   Names — Pbotection   of.    When    parties   have,   by   their 

mode  of  doing  business,  •  and  by  the  quality  of  their  products, 
and,  by  selling  and  delivering  to  the  public  articles  as  valua- 
able  as  represented,  built  up  under  a  chosen  name  a  reputation 
which  is  of  great  value,  they  should  be  protected  in  the  use 
of  that  name;  and  the  protection  of  the  public  in  preventing 
any  other  persons  from  assuming  a  like  or  similar  name  is  at 
the  same  time  a  protection  of  the  parties.    Idem. 

3.  Tbade   Names — ^Unfaib   Teade.    The   words   "Elgin"   and   "Na- 

tional" and  "Watch"  are  general  or  geographical  words  or 
names  that  can  not  be  appropriated  to  the  exclusion  of  others; 
but  they  may  be  so  used  when  taken  together  or  in  connection 
with  certain  manufactured  articles  as  to  create  and  establish 
a  special  signification,  and  in  the  use  of  those  words,  or  any  or 
either  of  them,  in  such  connection,  and  with  such  special  sig- 
nification, the  parties  entitled  thereto  should  receive  protection* 
from  the  courts.    Idem. 
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4.  Parties — ^Unobgantzed   Cobfobatioi?.    Where   the   certificate   of 

final  organization  of  a  corix)ration  has  not  been  filed  in  the 
recorder's  oflice  as  required  by  statute,  it  is  not  aeceesary  to 
make  such  corporation  a  party  defendant  in  a  bill  to  enjoin 
the  recording  of  the  certificate,  as  by  so  doing  the  complainant 
would  admit  that  it  was  an  existing  corporation.    Idem. 

5.  Right  of  One  Illinois  Corporation  to  Enjoin  the  Recording 

OF  A  Certificate  of  Incorporation  of  Another  Illinois  Cor- 
poration Having  a  Similar  Name.  Certain  parties  procured 
from  the  secretary  of  state  a  final  certificate  of  incorporation 
of  "The  Elgin  National  Watch  Case  Company,  of  Elgin,  Illi- 
nois," but  before  this  certificate  was  recorded  in  the  office  of 
the  recorder  of  deeds  of  Kane  County,  Illinois,  as  required  by 
statute,  "The  Elgin  National  Watch  Company"  and  the  "Elgin 
Watch  Case  Company"  obtained  a  temporary  injunction  re- 
straining the  recording  of  the  certificate  of  organization  of 
"The  Elgin  National  Watch  Case  Company,  of  Elgin,  Illinois." 
Upon  motion  of  defendants  to  dissolve  the  injunction,  held  that 
the  names  were  so  similar  that  confusion  would  result,  and 
that  the  defendants  should  be  enjoined  from  procuring  to  be 
recorded  in  the  recorder's  office  the  certificate  of  incorporation 
of  "The  Elgin  National  Watch  Case  Company  of  Elgin,  Illinois." 
Idem. 

II.  Officers  and  Directors. 

1.  Board  of  Directors — ^Vacancies — How  Filled.    The  statute  in 

relation  to  the  election  of  directors  provides  that  directors 
must  be  elected  by  the  stockholders  and  states  that  "all  other 
vacancies  to  be  filled  in  accordance  with  by-laws."  Held  that 
inasmuch  as  it  was  the  universal  practice  in  Illinois  for  at 
lease  35  years  to  permit  vacancies  in  the  board  of  directors  to 
be  filled  by  the  other  members  of  the  board,  that  the  court 
would  not  overthrow  such  a  long  settled  practice,  by  holding 
that  such  vacancies  must  be  filled  by  the  stockholders.  Town- 
send  et  al.  V.  Chicago  Union  Traction  Company,  et  aJ.,  312. 

2.  Power  of  Board  of  Directors  to  Lease  Property.    Where  a  street 

railway  company  leases  its  right  of  way  under  legislative  au- 
thority, the  board  of  directors  have  power  to  make  changes  in 
such  lease.    Idem. 

3.  Power   to    Increase    Capital   Stock.    Where   the   charter   pro- 

vides that  the  capital  stock  may  be  increased  and  subsequenUy 
provides  that  all  powers  of  the  corporation  are  conferred  on 
the  board  of  directors,  only  the  ordinary  powers  are  referred 
to.  The  power  to  increase  the  capital  stock  is  so  fundamental 
a  change  as  to  require  the  unanimous  consent  of  all  the  share- 
holders.   Idem. 

4.  Liability  of  Directors  for  Mistake  as  to  Valuation.    An  hon- 

est mistake  of  directors  as  to  property  values  gives  neither  the 
state  nor  any  stockholder  a  ground  of  action.  Tajflor  v.  Pun- 
man  Company  f  24. 

III.  The  Validity  of  Corporate  Acts. 

1.  Street  Railroads — Power  to  Lease.  Where  street  railroads  are 
permitted  by  express  statute  to  lease  their  right  of  way,  the 
fact  that  the  charter  of  a  street  railway  company  and  the  act 
under  which  the  company  is  organized,  are  silent  with  respect 
to  the  power  to  lease,  does  not  prevent  tiie  exercise  of  such 
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power.  Tovmsend  et  ah  v.  Chicago  Union  Traction  Compawy, 
et  oL,  312. 

2.  SAKS--CONBEITT  OF  Stockholdebs.    UnleBs  the  company  was  ex- 

pressly empowered  to  lease  its  right  of  way,  it  eould  not  by 
the  mere  act  of  Its  directors  or  even  without  unanimous  con- 
sent of  its  stockholders,  change  its  character  from  an  operat- 
ing to  a  leasing  company.    Idem. 

3.  Changs  of  Cobfobate  Purpose — Whether  Fundamsittal.    It  is 

doubtful  whether  a  change  by  a  street  railway  company  from 
an  operating  to  a  leasing  company,  is  of  so  fundamental  a  char- 
acter, as  to  require  the  unanimous  consent  of  all  t^e  stockhold- 
ers.   Idem. 

4.  Lease    of    Stbxet    Railway — Change    in    Sams — ^Estoffvl    of 

Stockholdebs.  Where  a  lease  of  a  street  railway  which  is  not 
ultra  vires  in  the  sense  that  it  is  not  void,  has  been  acquiesced 
in  by  all  of  the  shareholders,  the  shareholders  are  likewise  es- 
topped to  question  an  amended  lease  which  changes  the  terms 
of  the  original  lease.  The  acquiescence  of  the  shareholders 
In  the  original  lease  is  not  merely  a  consent  to  the  terms  of 
such  lease,  but  also  a  consent  that  the  fundamental  character 
of  the  corporation  should  also  be  changed  from  an  operating 
to  a  leasing  company.    Idem. 

5.  Public  Service  Corporations — Lease  of  Pbopebty  of.    A  public 

service  corporation  is  without  power  to  lease  all  of  its  prop- 
erty, thereby  disabling  itself  from  performing  its  public  du- 
ties. The  state  or  any  stockholder  may  prevent  the  execution 
of  any  such  lease.    Idem. 

6.  Same — Public  Policy.    But  if  the  public  policy  or  statutory  law 

of  the  state  permits  such  a  corporation  to  execute  such  a  lease, 
neither  the  state  nor  any  stockholder  can  object    Idem. 

7.  Street  Railroads — Legislative  Power  to  Lease.    Under  the  act 

of  1855  (Pr.  L.  1855,  p.  304)  railroad  companies  have  the  power 
to  lease  their  entire  road.    Idem. 

8.  Same — Lease  to  Non-operating  Company.    It  is  not  essential 

that  the  lessee  railroad  should  at  the  time  of  the  lease  be  an 
operating  company.    Idem. 

9.  Same — ^Whether    Company    Non-operating.    Assuming    that    a 

lease  of  a  street  railway  is  inoperative  because  made  to  a  non- 
operating  company,  an  amendatory  lease  made  thereafter  is 
not  invalid,  where  the  lessee  company  has  acquired  and  oper- 
ated certain  extensions.    Idem. 

10.  Corporations — Acquisition   of   Stock   in   Other   Corporations. 

It  is  against  public  policy  for  one  corporation  to  acquire  a 
majority  of  the  stock  of  another  corporation  for  the  purpose  of 
controlling  it.     The  holding  of  stock  in  other  corporations  for 
•some  purposes  is  not  necessarily  ultra  vires.    Idem. 

11.  Same — Right   op   Lessee   Street    Railway   Company   to   Own 

Shares  of  Stock  of  Lessor  Company.  It  is  not  against  the 
public  policy  of  Illinois  for  one  street  lailway  company  to  hold 
stock  in  another  street  railway  company  under  certain  circum- 
stances, and  where  a  lessee  company  is  required  to  make  a  de- 
posit in  money  or  securities  to  secure  the  performance  of  the 
lease,  the  lessee  corporation  had  the  implied  power  to  invest 
its  funds  in  the  shares  of  stock  of  the  lessor  company,  as  inci- 
dent to  the  express  power  of  acquiring  a  street  railroad  by 
lease,  such  purchase  not  being  made  for  the  purpose  of  secur- 
ing control  of  the  lessor  company.    Idem. 
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12.  Ultba  VntBS  Acts — Stockholder  or  Onk  Cokfobation  Cannot 

COMFLAIN   OF   UlTKA    ViSES   ACTS    OF   ANOTHER   COBFORATION.      A 

Stockholder  in  one  corporation  has  no  footing  in  a  court  of 
equity  to  enforce  purely  public,  or  redress  purely  private  rights 
as  to  or  in  connection  with  alleged  ultra  vires  acts  of  another 
corporation.  That  is  left  to  the  people  of  the  state  under  which 
the  cori>oration  had  its  charter,  or  to  the  stockholders  or  cred- 
itors  having  an  interest    Taylor  v.  The  Pullman  Company,  24. 

13.  Ultra   Vires    Acts — Right   of    Stockholder   to    Question.    A 

stockholder  has  a  standing  to  question  the  ultra  vires  acts  of 
his  own  corporation  by  which  he  may  be  injured  because  of  the 
trust  relation  existing  between  him  and  the  corporation.    Idem. 

14.  Power  to  Purchase  Cars,  Rights  of  Corporation  Under.    The 

power  to  purchase  cars  and  lease  the  same  to  railroad  compa- 
nies confers  power  to  purchase  cars  which  are  already  leased 
to  railroad  companies.  Idem, 
16.  Ultra  Vires — ^Pullman  Company — Power  to  Purchase  Assets 
3F  Wagner  Company  Engaged  in  Same  Business.  Under  its 
charter  the  Pullman  Company  had  power  to  purchase  railway 
cars  without  limitation  as  to  number  or  as  to  the  party  from 
whom  the  purchases  might  be  made,  and  also  all  the  powers, 
privileges,  rights,  etc.,  incident  to  such  corporations  and  nec- 
essary or  useful  for  the  purposes  of  the  cori)oration.  Held  that 
the  Pullman  Company  immediately  upon  its  organization  could 
have  made  a  purchase  of  the  assets  of  the  Wagner  Company 
engaged  in  like  business,  "as  incident  to,  necessary  and  use- 
full"  to  it  in  the  commencement  of  its  business,  and  having 
such  power  it  could  make  such  purchase  at  any  time  thereafter 
that  it  was  considered  necessary  or  useful  in  carrying  on  the 
business  of  the  corporation;  and  whether  such  purchase  would 
be  necessary  or  useful  was  for  the  board  of  directors  to  deter- 
mine; and  while  such  purchase  might  be  an  abuse  of  the  char-* 
ter  power  it  was  not  an  ultra  vires  act.    Idem. 

16.  Purchase  or  Property  of  Competitor  by  Pullman  Company  Not 

Violation  of  Anti-trust  Laws.  While  the  purchase  of  the 
Wagner  Company  by  the  Pullman  Company  may  have  removed 
the  latter's  chief  competitor,  yet  the  right  to  contract  in  that 
respect  as  to  service  by  sleeping  and  dining  cars  with  railroad 
companies  is  open  to  all.  The  purchase  or  combination  of  the 
Pullman  Company  with  the  stock  and  property  of  the  Wagner 
Company  did  not  necessarily  give  the  Pullman  Company  the 
power  to  raise  prices  or  prevent  competition  in  the  business 
of  contracting  with  railway  companies  for  the  use  of  sleeping 
cars  and  furnishing  accommodations  connected  therewith,  and 
such  purchase  is  not  a  violation  of  the  anti-trust  acts  of  Illi- 
nois, or  of  the  United  States  -act  against  restraint  of  trade  and 
monopolies.    Idem. 

17.  Monopolies  and  Combinations,  When  Illegal.     It  is  not  every 

combination  that  is  prohibited  by  the  anti-trust  laws,  or  that 
is  opposed  to  public  i>olicy.  It  is  not  sufficient  to  create  an 
illegal  monopoly,  that  the  transaction  challenged  may  tend  to 
restrain  competition  or  tend  to  create  a  monopoly.  The  trans- 
action complained  of  must  necessarily  put  the  purchaser  in  the 
position  where  he  can,  if  he  desires,  create  a  monopoly.   Idem. 

18.  Right  of  English  Company  to  Own  Entire  Stock  of  Ameri- 

can Corporation.  Whether  it  is  lawful  for  an  English  com- 
pany to  own  the  entire  stock  of  an  American  corporation. 
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qucere.    Fahrig  v.  Miltoaukee  d  Chicago  Breweries  (Limited), 
et  al.,  296. 
19.  Same — ^Laches.    But  where  a  stockholder  takes  no  action  to 
protect  his  rights  for  over  four  years,  and  no  sufficient  reason 
appears  why  he  did  not  do  so,  he  Is  guilty  of  laches.    Idem, 

IV.  Stock  and  Stockhoi.ders. 
(See  also  Sub.  Ill,  supra,) 

1.  Majobitt  op  Stock  holders — What  Constitutes.    The  directors 

of  a  street  railway  company  made  a  lease  of  the  company's 
right  of  way,  contingent  upon  the  approval  of  a  majority  of  the 
stockholders  and  provided  for  the  calling  of  a  special  meeting 
of  the  stockholders  "for  the  purpose  of  considering  and  voting 
upon  the  question  of  approving  the  action  of  the  board  of  di- 
rectors." Part  of  the  stock,  the  property  of  the  lessee,  was 
held  in  trust  under  a  deposit  agreement,  to  secure  the  perform- 
ance of  the  lease.  Held  that  such  deposited  stock  if  incapa- 
ble of  being  legally  voted  by  the  trustee,  should  not  be  taken 
into  consideration  In  determining  whether  a  majority  of  the 
outstanding  stock  had  voted  in  favor  of  the  lease.  Townsend 
et  al.  V.  Chicago  Union  Traction  Company  et  al.,  312. 

2.  Stockholder — ^Rioht  op  Record  Holder  to  Vote.    The  corpora- 

tion and  the  other  stockholders  are  not  concerned  with  the 
beneficial  ownership  in  determining  the  right  of  a  stockholder 
of  record  to  vote.    Idem.  • 

3.  Right   op   Stockholder   to   Attack   Lease.    A   stockholder   of 

a  lessor  street  railway  company  has  no  standing  to  attack 
an  amendatory  lease  on  the  ground  that  it  was  made  to  a  non- 
operating  company,  where  such  stockholder  had  assented  to  the 
original  lease.    Idem. 

4.  Ultra  Vires — Estoppel  op  Stockholder.    Where  the  property 

of  the  corporation  is  leased  in  violation  of  the  charter  any 
stockholder  can  enjoin  the  transaction  even  though  the  state 
could  not  object.  Such  right,  however,  is  personal  to  the- 
stockholder,  and  he  may  by  his  acquiescence  estop  himself  and 
his  successors  in  title  from  thereafter  objecting.    Idem. 

5.  Change  in  Corporate  Purpose — Consent  op  Stockholders.    Un- 

less the  law  or  charter  otherwise  provides,  the  unanimous  con- 
sent of  the  stockholders  is  required  to  effect  a  fundamental 
change  in  the  corporate  purposes.    Idem. 

6.  Right  op  Stockholder  to  Examine  Books  op  Subsidiabt  Cob* 

poRATioN.  Where  an  English  corporation  owns  the  entire 
stock  of  an  American  corporation,  and  does  no  other  business 
of  any  kind  except  to  own  such  stock,  a  stockholder  In  the 
English  corporation  is  entitled  to  examine  the  books  of  the 
American  corporation,  and  is  not  obliged  to  resort  to  the  Eng- 
lish courts  for  relief.  Fahrig  v.  Milwaukee  d  Chicago  Brew- 
eries (Limited),  et  ah,  296. 

V.  Liability  op  Stockholders  to  Creditors. 

1.  Capital  Stock^ — Trust  Fund  por  Creditors.  The  capital  stock 
of  a  corporation  Is  a  trust  fund  for  its  creditors.  This  trust 
fund  consists  of  the  capital  paid  in  and  that  which  the  creditor 
has  promised  to  pay  in.  The  Buda  Foundry  d  Manufacturing 
Company,  et  al.  v,  Columbian  Celebration  Company,  et  oJ.,  898. 
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2.  fiAME — Device  to  Avoid  Stock  LiABn^mr.    Any  device  between 

stockholders,  or  between  stockholders  and  the  corporation,  by 
which  the  stockholders'  liability  to  the  creditors  is  sought  to  be 
avoided,  is  against  public  policy  and  void,  even  though  the 
transaction  may  be  binding  as  between  themselves.    Idem. 

3.  Subscription  Taken  in  Pbopebty — Overvaluation — Honest  Mis- 

take, ETC.  A  subscription  to  stock  may  be  paid  in  property 
but  there  must  be  an  honest  attempt  to  arrive  at  the  actual 
value  of  the  property.  If  the  property  is  fraudulently  over- 
valued, such  overvaluation  will  be  held  void  as  a  matter  of 
law,  although  an  honest  mistake  as  to  such  value  will  not  in- 
validate the  transaction.    Idem. 

4.  Same — ^Effect  of  Overvaluation — How  Stock  Must  be  Paid  for. 

If  the  property  contributed  in  payment  of  a  subscription  Is  not 
valued  in  good  faith,  or  if  /there  is  an  intentional  overvalua- 
tion by  the  directors,  or  If  the  property  is  entirely  worthless, 
the  stock  will  be  considered  as  not  fully  paid.  As  against 
creditors  the  stock  must  be  paid  for  in  "money  or  money's 
worth."  Idem. 
6.  Same — Payment  of  Subscription  in  Property — Goob  Faith  of 
Directors.  To  constitute  a  valid  payment  of  a  stock  subscrip- 
tion by  the  transfer  of  property,  there  must  be  good  faith  on 
the  part  of  the  directors.  The  law  does  not  require  infallible 
Judgment,  but  where  the  evidence  shows  an  intentional  over- 
valuation or  any  device  to  obtain  possession  of  the  stock  with- 
out fully  paying  for  it,  the  transaction  will  be  deemed  fraudu- 
lent in  law  and  in  fact.    Idem. 

6.  Same — Crude    and    Undeveloped    Inventions    as    Payment   for 

Stock  Subscriptions.  Where  the  evidence  shows  that  an  in- 
ventor and  organizer  of  a  corporation  turned  over  to  the  cor- 
poration in  full  payment  for  his  subscription  of  $2,000,000,  cer- 
tain crude  and  undeveloped  inventions  which  had  never  been 
in  use  and  had  no  known  value,  and  the  board  of  directors  was 
controlled  by  such  inventor,  and  it  was  not  shown  that  any  of 
said  board  honestly  believed  that  the  inventions  were  worth 
the  amount  of  said  subscription  and  there  was  no  honest  dis- 
cussion or  inquiry  as  to  the  value  of  such  inventions,  it  was 
held  that  the  scheme  was  a  fraudulent  one  and  the  stock  could 
not  be  considered  as  paid  up.    Idem. 

7.  Same — Entire  Stock  of  Corporation  Issued  in  EjXchange  for 

Certain  Inventions — ^Whether  Paid  for.  Where  the  entire 
capital  stock  of  a  corporation  is  issued  in  exchange  for  certain 
inventions  to  be  used  In  a  certain  amusement  enterprise,  and 
the  company  possessed  no  land,  or  site  for  the  projected  build- 
ing, and  it  had  no  means  of  obtaining  any  money,  except  from 
its  subscriptions,  these  facts  must  be  taken  into  consideration 
in  determining  the  good  faith  of  the  transaction.    Idem. 

8.  Same — Value  of  Property — Future  Profits — Speculative  Val- 

ues. Property  taken  in  payment  of  stock  subscription  must  be 
capable  of  pecuniary  estimate.  A  guess  or  an  estimate  as  to 
the  value  of  a  right  to  use  certain  crude  and  undeveloped  in- 
ventions, based  entirely  on  speculative  profits  from  the  future 
use  of  such  inventions  cannot  be  considered  as  determining 
the  value  of  such  Inventions.    Idem. 

9.  Same — ^Arrangement  Between  Stockholders  as  to  Payment  of 

Subsgriftions.  Any  arrangement  between  stockholders  by 
which  the  stock  is  but  nominally  paid  up,  the  corporation  not 
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in  fact  getting  the  benefit  of  the  price  in  good  faith,  will  be 
regarded  as  a  sham  and  not  as  a  yalid  payment,  as  against  the 
creditors  of  the  coj'poration.    Idem. 

10.  Same — Fbaudulent  Payment  of  Subscbiftion.    Where  certain 

inventions  are  turned  over  to  a  corporation  in  payment  of  a 
subscription  to  its  stock  and  a  large  part  of  such  stock  is 
turned  back  into  the  treasury  of  the  corporation  to  be  used 
for  promotional  purposes,  such  transaction  will  be  considered 
as  fraudulent  both  in  law  and  in  fact    Idem. 

11.  Pabol   E}videncb— Admissible  to   Show   What   Agbeement   Re- 

FEBBED  to.  Where  a  subscriber  for  the  bonds  of  a  certain  cor- 
poration Is  entitled  to  certain  shares  of  stock  as  a  bonus  and 
no  particular  shares  of  stock  are  designated,  parol  evidence  is 
admissible  to  show  what  particular  stock  is  referred  to.    Idem. 

12.  Stock  SuBSCBiPriON — Effect  of  Issuance  of   Stock  as  Fully 

Paid — ^Recital  in  Cebtificate.  The  mere  fact  the  stock  was 
Issued  as  fully  paid  does  not  make  it  so  in  fact.  The  sub- 
scribers cannot  safely  rely  upon  the  recital  on  the  face  of  the 
certificate  that  the  stock  is  fully  paid  and  make  no  further 
inquiry.    Idem. 

13.  Cebtificate   of    Stock — ^Receipt   of — Implied   Pbomise   to   Pat 

Thebefob.  a  promise  to  take  a  share  of  stock  imports  a 
promise  to  pay  for  it,  even  though  the  certificate  is  stamped 
"non-assessable."    Idem^ 

14.  Subscbiftion  fob  Bonds  and  Stocks — Application  of  Payments 

— Stock  Liability.  Where  defendants  subscribe  for  bonds  of 
a  corporation  and  receive  certain  shares  of  the  capital  stock 
of  the  corporation  as  a  bonus,  and  an  action  is  instituted  to 
enforce  a  liability  on  such  stock  to  the  creditors  of  the  corpora- 
tion, a  court  of  equity  will  not  treat  the  money  paid  under  the 
subscription  agreement  as  paid  upon  the  stock,  as  against  the 
claim  of  creditors  becoming  such  with  knowledge  that  the  stock 
was  unpaid.    Idem. 

15.  Stock    Subscbiption — Bona    FroE    Pubchasebs — ^Bonus    Stock. 

Where  certain  persons  subscribed  for  the  bonds  of  a  corpora- 
tion and  received  certain  shares  of  its  stock  as  a  bonus,  to  be 
delivered  upon  payment  for  the  bonds,  such  subscribers  were 
put  upon  inquiry  as  to  the  character  of  the  stock  and  the 
right  of  the  corporation  u>  dispose  of  it  at  less  than  par.  If 
no  inquiry  was  made,  the  law  holds  such  stockholders  charge- 
able with  that  knowledge  which  a  reasonable  inquiry  would 
have  disclosed.    Idem. 

16.  Same — Whetheb  Stock  Tbansfebbed  by  Cobpobation  is  a  Bonus 

OB  Gift,  ob  a  Sale.  The  defendants  subscribed  for  certain  cor- 
porate bonds  and  received  with  such  subscription  certain  stock 
of  the  corporsttion  as  a  gift  or  bonus.  The  stock  in  question 
had  been  previously  subscribed  for  and  supposedly  paid  for  by 
the  transfer  to  the  corporation  of  certain  inventions  of  doubt- 
ful value,  and  thereafter  such  stock  was  turned  back  into  the 
treasury  of  the  corporation  for  the  purpose  of  re-issuing  the 
same  to  the  subscribers  for  the  bonds.  Held  that  inasmuch  as 
the  stock  was  turned  back  to  the  corporation  without  anything 
being  paid  for  it,  it  stood  in  the  same  position  as  if  it  was 
never  issued  and  upon  its  re-issuance  to  the  subscribers  for 
the  bonds,  such  subscribers  cannot  be  treated  as  assignees  but 
must  be  treated  as  original  subscribers  and  held  liable  as  such. 
Idem, 
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17.  Subscription  Agreement — Requisites  of.    No  particular  iForm  of 

words  is  necessary  to  constitute  an  agreement  to  become  a 
stockholder.  If  the  contract  amounts- to  an  agreement  to  take 
stock  from  the  company  that  is  sufficient.    Idem. 

18.  Stockholders — Chargeable  with  Notice  that  Stock  Must  be 

Paid  for.  Subscribers  to  the  capital  stock  of  a  corporation  are 
presumed  to  know  that  the  corporation  could  not  legally  issue 
fully  paid  stock  to  any  one  agreeing  to  become  a  stockholder^ 
without  the  same  being  paid  for  in  money  or  in  money's  'worth. 
Idem. 

19.  Liabilitt  of   Stockholders — Stock  Recetviid  as   Bonus   with 

Purchase  of  Bonds — Effect  of  Refusal  to  Accept.  Certain 
persons  agreed  to  take  and  pay  for  certain  bonds  of.  a  corpora- 
tion. The  subscription  agreement  provided  that  upon  full 
payment  being  made  the  subscriber  should  be  entitled  to  re- 
ceive certain  shares  of  stock  as  a  bonus.  After  signing  the 
subscription  agreement  and  paying  for  the  bonds,  certain  of 
the  subscribers  neglected  or  refused  to  accept  the  stock.  Held 
that  the  true  construction  of  the  agreement  was  that  upon  the 
payment  for  the  bonds  the  subscriber  eo  inatanti  became  en- 
titled to  the  stock,  and  thereupon  the  liability  of  such  sub- 
scribers became  fixed  as  stockholders  and  they  could  not  re- 
scind such  agreement  in  whole  or  in  part,  as  against  the  cred- 
itors of  the  corporation.    Idem. 

20.  Same — ^Effect  of   Refusal   to   Accept   Stock   or  Bonds.    The 

same  measure  of  liability  attaches  to  such  of  the  subscribers 
of  bonds  who  either  refused  or  neglected  to  take  either  stock 
or  bonds.  Having  paid  for  the  bonds  and  not  having  exercised 
any  right  to  rescind  the  sul^^cription  agreement  their  liability 
to  creditors  became  fixed  and  determined.    Idem. 

21.  Subscription  Agreement — Right  to  Rescind.    Upon  the  execu- 

tion of  a  subscription  agreement,  the  liability  of  a  subscriber 
to  the  creditors  immediately  attaches,  and  such  subscriber 
cannot  escape  liability  by  a  rescission  of  the  contract    Idem. 

22.  Stockholders'  Liability — ^Purchasers  for  Value — Liabilitt  of — 

Effect  of  Notice.  A  purchaser  or  assignee  of  stock  which 
has  not  been  fully  paid  is  not  liable  to  corporate  creditors, 
where  the  stock  has  been  issued  as  fully  paid  and  he  has  ac- 
quired the  same  in  good  faith  and  without  notice  that  it  has 
not  been  fully  paid.  But  if  he  has  notice  that  it  is  not  fully 
paid  he  is  liable.    Idem. 

23.  Stockholder's   Liabiuty — Extent   of   Knowledge   that    Stock 

IS  Not  Paid  up.  Where  the  subscribers  to  bonds  of  a  cor- 
poration receive  an  equal  amount  of  the  shares  of  stock  of  the 
corporation  as  a  bonus  and  at  the  time  of  the  making  of  the 
subscription  they  are  informed  that  the  capital  stock  has  been 
paid  up  by  the  transfer  to  the  corporation  of  certain  inven- 
tions and  patents,  and  such  inventions  and  patents  are  of  un- 
certain and  doubtful  value  and  such'  subscribers,  blinded  by  the 
promise  of  large  dividends,  rely  upon  the  statements  of  the 
officers  of  the  corporation  as  to  the  value  of  the  inventions, 
etc.,  and  make  no  independent  inquiry,  they  are  chargeable 
with  knowledge  that  such  stock  is  not  paid  up,  and  cannot 
be  considered  as  purchasers  for  value.    Idem. 

24.  Same — Belief  of   Subscriber  that  Stock  is  Paid  up — ^Effect 

of.  The  fact  that  the  subscribers  honestly  believed  that  the 
capital  stock  was  fully  paid  for  is  no  defense  to  an  action  to- 
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enforce  a  stock  liability.  In  order  that  sucli  belief  should  be 
available  as  a  defense  it  must  be  based  upon  a  statement  of 
facts  which  the  purchasers  believed  to  be  true  and  which  facts 
if  true  would  constitute  a  sufficient  payment  of  such  stock.  A 
mere  statement  either  of  fact  or  law  by  a  third  person  is  not 
in  itself  a  sufficient  foundation  for  a  belief,  which  the  law  will 
recognize  as  relieving  such  person  from  liability,  but  the  facts 
from  which  such  conclusion  is  arrived  at  must  be  considered. 
Idem. 

25.  Same — Good  Faith  of  Subscribeb — Effect  of  Belief  in  Success 

OF  Enterprise.  It  is  not  a  defense  to  an  action  to  enforce  a 
stock  liability  that  the  subscriber  acted  in  good  faith  in  sign- 
ing the  subscription  agreement,  or  that  he  believed  that  the 
enterprise  would  be  a  success.    Idem. 

26.  Stock  Subscription — Payment  in  Monet's  Worth — Rule  in  Il- 

linois. The  courts  of  Illinois  have  not  departed  from  the  rule 
that  the  payment  of  a  stock  subscription  is  not  good  as  against 
creditors  where  payment  has  not  been  made  in  money  or 
money*8  worth.  Stock  may  be  paid  for  in  property  but  such 
property  must  be  valued  in  entire  good  faith.  If  there  is  an 
overvaluation  combined  with  a  failure  to  exercise  any  Judg- 
ment as  to  the  value  of  the  property,  or  where  there  is  an  in- 
tentional overvaluation  or  where  the  circumstances  show  that 
the  transaction  was  a  mere  fraudulent  device,  the  stock  will 
not  be  considered  as  full  paid.    Idem, 

27.  Same — Liability    of    Assignee^— Effect    of    Notice.    The    pur- 

chaser of  stock  issued  as  "paid  up"  with  notice  that  it  is  not 
paid  up,  or  with  notice  of  facts  connected  therewith,  is  liable 
to  the  creditor  to  the  same  extent  as  his  immediate  transfer- 
ror.   Idem, 

28.  Same — ^When  Stockholders  are  Bona  Fide  Purchasers — ^What 

Knowledge  Imputed  to  Them.  Persons  purchasing  the  bonds 
of  a  corporation  and  receiving  its  stock  as  a  bonus  are  not 
permitted  to  deal  with  the  corporation  with  their  eyes  shut. 
As  bond  holders  they  are  chargeable  with  notice  of  the  con- 
tents of  the  mortgage  and  with  the  provisions  of  any  contracts 
referred  to  therein,  and  as  stockholders  they  must  take  notice 
of  the  amount  of  the  capital  stock,  the  contents  of  the  charter, 
as  well  as  the  law  of  the  land  governing  such  corporations. 
Where  the  circumstances  are  sufficient  to  put  a  reasonably 
prudent  and  cautious  man  upon  inquiry  as  to  the  good  faith 
of  the  transaction  by  which  the  stock  of  the  corporation  is 
paid  up,  such  subscribers  cannot  be  considered  as  innocent 
holders.    Idem. 

29.  Subscription  to  Stock — ^Evidence  of.    Evidence  examined  and 

held  sufficient  to  show  that  certain  defendants  were  liable  as 
subscribers  to  the  capital  stock,  even  though  it  was  not  shown 
that  they  actually  signed  the  subscription  agreement.    Idem. 

30.  LiABiLrrr    of    Stockholders — Enforcement    Against    Estate — 

Personal  Representatives  'not  Made  Parties.  Where  an  ac- 
tion is  instituted  to  enforce  a  stockholder's  liability,  and  such 
stockholder  dies  during  the  pendency  of  the  suit,  no  decree 
can  be  rendered  against  his  estate,  where  his  personal  repre- 
sentatives have  not  been  made  parties.    Idem. 

31.  Liability  of  Stockholders — Burden  of  Proof.    Where  complain- 

ants in  an  action  to  enforce  stockholder's  liability,  show  that 
certain  stock  which  had  been  transferred  to  one  of  the  defend- 
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ants  was  unpaid  stock  the  burden  of  proof  was  upon  such  de- 
fendant to  show  that  he  is  a  purchaser  for  value.    Idem. 

82.  Creditor's  and  Stockholder's  Bills — ^Judgment  akd  Contract 
Creditor's — ^Rights  of.  A  Judgment  creditor  has  a  standing  in 
equity  to  pursue  all  the  property  of  his  debtor  and  can  equit- 
ably attach  all  rights  and  credits  of  his  debtor.  A  simple  con- 
tract creditor  has  no  such  standing  in  a  court  of  equity  and 
can  only  file  a  bill  to  enforce  stockholder's  liability  by  virtue 
of  section  25  of  the  general  incorporation  act    Idem, 

33.  Statute  of  Limitations — In  Action  to  Enforce  Stockholder's 
Liability — ^When  a  Bar.  A  bill  was  filed  to  enforce  stock- 
holders' liability  and  a  demurrer  was  sustained  thereto  and  the 
bill  dismissed.  Upon  appeal  the  Judgment  was  reversed.  The 
defendant  was  not  notified  of  the  redocketing  of  the  case 
within  five  years  as  required  by  law.  Held  that  the  statute 
of  limitations  was  a  bar  to  the  action.    Idem, 

84.  Same — Estates  of  Deceased  Stockholders.    Where  an  action  is 

brought  to  enforce  a  stockholder's  liability  and  certain  stock- 
holders decease  during  the  pendency  of  the  suit,  and  the  suit 
is  not  revived  by  bringing  in  the  executors  or  administrators 
of  such  deceased  stockholders  within  two  years  from  the  date 
of  the  issuance  of  the  letters,  the  only  decree  that  can  be 
made  against  any  executor  or  administrator  is  that  the  same 
be  paid  out  of  assets  discovered  or  inventoried  after  the  ex- 
piration of  said  two  years.    Idem, 

85.  Stock  and   Stockholders — Liability  of  Trustee.  -Where  cer- 

tain shares  of  stock  are  deposited  with  a  bank  as  trustee  to 
deliver  the  ^  same  to  the  subscribers  for  bonds  of  the  corpora- 
tion as  a  bonus,  and  such  bank  merely  acts  as  a  conduit  through 
which  the  corporation  transfers  said  stock  to  the  bondholders 
such  bank  is  not  liable  as  a  stockholder  within  the  meaning 
of  section  25  of  the  Creneral  Incorporation  Act  of  Illinois. 
Idem, 

36.  Enforcement   of   Stockholder's   Liability — ^Right  to   Set  off 

Claims  as  Bondholders.  Where  certain  defendants  subscribe 
for  the  bonds  of  a  corporation  and  receive  stock  of  the  cor- 
poration as  a  bonus,  and  an  ^action  is  instituted  to  enforce  a 
stockholder's  liability  with  respect  to  such  bonus  stock,  it  was 
held  that  the  defendants  were  not  entitled  to  set  off  the  amount 
of  their  liability  on  the  stock  against  any  claim  they  may  have 
on  the  bonds.  They  must  first  pay  for  their  stock  and  then  file 
their  claim  on  the  bonds.    Idem, 

37.  Bondholders — Right  to  Share  Equally  with  Other  Creditors — 

Application  of  Maxim  "He  that  Doeth  Iniquity  Shall  Not 
Have  Equity."  Bondholders  of  an  insolvent  corporation  who 
were  also  stockholders,  but  received  their  stock  as  a  bonus  with 
their  subscription  for  bonds,  are  entitled  to  share  equally  with 
other  creditors  in  the  distribution  of  the  corporate  assets,  even 
though  they  originally  paid  nothing  for  their  stock.  Although 
the  transaction  by  which  they  received  their  stock  as  a  bonus 
was  fraudulent  In  law,  there  being  no  actual  fraud,  such  stock- 
holders cannot  be  considered  as  not  coming  into  court  "with 
clean  hands."    Idem, 

VI.  Actions. 

A,  Between  corporation  and  its  stockholders, 
1.  Motive.    Motive  of  complainant  in  filing  a  bill  for  an  injunction 
to  enjoin  a  corporation  from  purchasing  the  property  of  an- 
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other  corporation  should  be  considered  upon  a  motion  for  a 
temporary  injunction.    Taylor  v.  The  Pullman  Company,  24. 

2.  Complainant,  the  owner  of  but  little  more  than  the  one-hun- 
dreth  part  of  one  per  cent,  of  the  capital  stock  of  the  Pullman 
Ck)mpan7,  an  Illinois  corporation,  filed  his  bill  on  Dec.  28,  1899, 
for  an  injunction  against  the  defendant,  to  enjoin  it  from  car- 
rying out  an  intended  purchase  of  all  the  property  of  the  Wag- 
ner Palace  Car  Company,  a  Joint  stock  corporation  organized 
under  the  laws  of  New  York,  and  from  delivering  200,000  shares 
(|100  each)  of  the  capital  stock  of  the  Pullman  Company  as 
the  purchase  price  proposed  to  be  paid  for  said  property.  De- 
cember 30,  1899,  was  fixed  as  the  day  for  the  completion  of  the 
sale.  Complainant  purchased  his  stock  (100  shares)  about  one 
month  before,  and  after  the  call  for,  the  meeting  of  stockhold- 
ers of  the  Pullman  Company,  on  December  5,  1899,  called  to 
ratify  the  purchase.  The  motion  for  the  injunction  was  heard 
on  December  30,  1899,  and  denied.  Thereafter  the  purchase 
was  consummated,  the  Wagner  Company  dissolved,  and  stock 
of  the  Pullman  Company  issued  in  payment  for  the  assets  of 
the  former.  In  May,  1901,  a  motion  was  made  by  complain- 
ant for  leave  to  file  a  supplemental  bill  and  for  a  temporary 
injunction  based  upon  the  original  bill,  affidavits  and  answer. 
Eeldy  that  complainant  was  not  entitled  to  an  injunction  or  to 
any  equitable  relief.    Idem. 

8.  Pasties — ^Lack  of  Necessaby  Pabties.  The  holders  of  stock  of 
a  defendant  company  issued,  during  the  pendency  of  the  suit, 
for  the  purchase  of  certain  property,  are  necessary  to  parties  to 
a  supplemental  bill  proposed  to  be  filed  for  the  purpose  of  re- 
straining a  purchase  of  such  property,  and  in  the  absence  of 
such  parties  a  motion  for  a  temporary  injunction  will  be  de- 
nied.   Idem, 

4.  Lis  Pendens  to  Pubghasebs  of  Cobfobate  Stock.    Where  the 

complainant  has  not  prosecuted  his  suit  in  good  faith  with  all 
reasonable  diligence  and  without  unnecessary  delay,  purchasers 
of  stock  issued  while  the  suit  for  a  temporary  injunction  was 
pending  cannot  be  held  to  have  taken  their  stock  with  con- 
structive notice  of  the  pendency  of  the  suit  and  subject  to 
future  proceedings  therein.    Idem, 

5.  Cbeditobs'  Bills — Winding  up  Pboceedings — Jubisdiction  Oveb 

Stockholdebs.  a  creditors'  bill  filed  In  a  Federal  court  against 
a  corporation  to  collect  unpaid  judgments  is  not  in  the  nature 
of  a  winding  up  proceeding  and  does  not  subject  either  the 
corporation  or  its  stockholders  to  the  exclusive  jurisdiction  of 
such  court,  in  their  relations  with  each  other.  Tovmsend, 
et  al,  V,  Chicago  Union  Traction  Company,  et  al.,  312. 

6.  Kecetvebs — Whetheb  Necessaby  Pabties  to  Stockholdebs'  Suit. 

The  receivers  of  a  corporation  are  not  necessary  parties  to  a 
minority  stockholders'  suit,  where  the  controversy  relates  to 
the  voting  power  of  certain  dtock  held  by  a  trustee,  the  le- 
gality of  an  election  of,  and  the  extent  of  the  power  of  direct- 
ors, etc.    Idem, 

B.  Between  corporation  and  state, 

7.  Chabteb  a  Contbact — Pbopebty  Right  of  State  Thebein.    If,  as 

conceded,  a  charter  is  a  contract  between  the  state  and  a  cor- 
poration, the  former  has  such  a  property  interest  therein  as 
will  give  a  court  of  equity  Jurisdiction  of  the  cause,  to  ascer- 
tain whether  the  facts  charged  in  the  information  are  true,  and 
having  acquired  Jurisdiction  for  any  purpose,  it  may  enjoin 
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Buch  acts  on  the  part  of  defendant  as  amount  to  Infractions  of 
the  laws,  althoxigh  such  acts  may  be  criminal  in  their  nature. 
People  ex  rel,  v.  Chicago  Fair  Grounds  Association,  108. 

VII.  Regulation  bt  State. 

The  legislature  has  the  right  to  classify  all  corporations,  but  such 
classification  must  not  arbitrarily  discriminate  between  cor- 
porations in  substantially  the  same  situation.  People  v.  Rich- 
ards d  Kelly  Manufacturing  Company,  171. 

VIII.   DlBSOLirnON  of  Ck>BP0BATI0N8. 

PowEB  OF  Corporations  and  Joint  Stock  Associations  Engaged 
IN  A  Business  Affected  With  a  Public  Interest,  to  Dissolve. 
A  corporation  chartered  to  carry  on  a  business  affected  with 
a  public  interest  is  under  an  obligation  or  duty  to  carry  on  such 
business  during  the  life  of  its  charter,  and  not  to  discontinue 
its  business  and  dissolve,  except  with  the  consent  of  the  state, 
but  a  joint  stock  association  (such  as  the  Wagner  Joint  Stock 
Association)  organized  under  a  law  expressly  providing  that 
such  associations  may  be  dissolved  in  pursuance  of  its  articles 
of  association,  whose  articles  proiUde  for  a  dissolution  upon 
sixty  days'  notice  given,  can  dissolve  itself  because  there  is  a 
limit  to  the  implied  obligation  to  continue  in  business,  granted 
by  the  state,  to  the  effect  that  it  should  serve  the  state  until  it 
choose  to  dissolve  itself  in  pursuance  of  its  articles  of  associa- 
tion; nor  under  such  a  provision  is  there  any  implied  obliga- 
tion not  to  dissolve  for  the  purpose  of  selling  its  property,  or 
for  the  purpose  of  enabling  its  shareholders  to  sell  their  in- 
terest in  such  property,  for  casn  or  for  the  stock  of  some  other 
corporation.     Taylor  v.  The  Pullman  Company,  24. 

COUNTY  COURTS. 

• 

1.  Prohibition  Against  Countt  Court.    The  county  court  Is  not 

such  an  "inferior  court"  as  a  court  to  which  the  circuit  court 
could  issue  its  writ  of  prohibition.  People  ex  rel.  Lindauer  v. 
Prendergast,  308. 

2.  Prohibition — Matter  of  Doubt.    Where  the  court  has  any  doubt 

whatever  as  to  its  own  Jurisdiction  over  the  county  court  that 
is  sufficient  cause  of  itself  for  the  denial  of  the  writ  of  pro- 
hibition.   Idem, 

3.  Prohibition — Appeals  from  County  Court.    The  fact  that  the 

appellate  court  has  appellate  Jurisdiction  over  the  county  court, 
while  the  appellate  Jurisdiction  of  the  circuit  court  over  the 
county  court  is  doubtful,  is  a  sufficient  reason  for  refusing  the 
writ  of  prohibition.    Idem, 

COURTS. 

See  Prohibition, 

1.  Correction  of  Record.  The  court  in  the  exercise  of  Its  equita- 
ble power  may  properly  correct  its  records  and  amend  its  or- 
ders and  Judgments,  even  after  the  term  at  which  the  order 
was  entered  has  gone  by.  Such  amendments,  however,  must 
be  made  from  the  minutes  of  the  judge.  Pinkerton,  et  ah  v. 
Grand  Pacific  Hotel  Company,  517. 
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2.  Same — ^Bt  Whom  Made.    The  power  to  amend  the  record  of  the 

court  rests  only  in  the  particular  court  where  the  error  oc- 
curred.   Idem, 

3.  County  Coubt  Not  Infebiob  Coubt.    The  county  court  as  to  the 

subject  matters  committed  to  its  charge  by  the  constitution  and 
general  assembly  is  not  an  "inferior  court"  in  the  technical 
sense  in  which  that  term  is  used.  People  ex  rel.  Lindauer  v. 
Prendergast,  308. 

4.  PowEB  AND  Duty  of  Judge.    It  was  never  intended  that  a  judge 

in  a  court  of  law  should  be  the  governing  power.  His  duty  is 
to  construe  the  law,  and  administer  it.  People  ex  rel.  v.  Mohr, 
et  aZ.,  100. 

5.  Jurisdiction  of  Coubts — Conflict  Between  State  and  Fedebal. 

The  pendency  in  a  Federal  court,  of  a  creditors*  bill  filed  by 
certain  judgment  creditors  under  which  receivers  were  ap- 
pointed, with  authority  to  operate  the  property  under  the  or- 
ders of  the  court,  is  not  a  bar  to  a  subsequent  proceeding  in- 
stituted in  the  state  court  by  minority  stockholders,  to  restrain 
the  corporation,  its  officers  and  directors,  from  entering  into 
and  carrying  out  certain  contracts  alleged  to  be  ultra  vires. 
Townaend,  et  ah  v.  Chicago  Union  Traction  Company,  et  al. 
312. 

6.  Same — Res  Adjudicata.    Whe^e  the  Federal  court  has  decided 

that  there  is  no  conflict,  this  is  not  conclusive  on  the  state 
court.    Idem. 

7.  Same — Creditors'  Bills — ^Nature  of.    A  creditors'  bill  filed  in  a 

Federal  court  against  a  corporation  to  collect  unpaid  judg- 
ments, is  not  in  the  nature  of  a  winding  up  proceeding  and 
does  not  subject  either  the  corporation  or  its  stockholders  to 
the  exclusive  jurisdiction  of  such  court,  in  their  relations  with 
each  other.    Idem. 

8.  Injunction — Annulling  Past  Acts.    Where  a  bill   is  filed  to 

restrain  the  doing  of  a  certain  act,  the  doing  of  which  should 
and  would  have  been  enjoined,  but  for  the  intervening  injunc- 
tion of  a  Federal  court,  it  is  the  duty  of  the  court  to  issue  the 
injunction  to  annul  such  acts,  upon  the  dissolution  of  the  re- 
straining order  in  the  Federal  court  Idem. 
S.  Practice — ^Renewal  of  Motion  fob  Injunction.  Where  a  motion 
for  an  injunction,  or  to  dissolve  one,  is  passed  upon  by  one 
branch  of  the  court,  it  Is  an  improper  practice  to  renew  such 
motion  based  upon  the  same  identical  pleadings  and  evidence, 
before  another  branch  of  the  court.  Taylor  v.  The  Pullman 
Company,  24. 
10.  CouBTs  OF  Equity — Supebvisoby  Poweb  of.  A  court  of  equity 
cannot  undertake  to  supervise  the  entire  wholesale  drug  trade 
in  a  city  and  see  that  the  wholesalers  sell  goods  to  complainant 
or  any  one  else.  Piatt  v.  National  Association  of  Retail  Drug- 
gists, et  al,,  1. 

CREDITOR'S  BILLS. 

1.  Cbeditob's  and  Stockholdeb's  Bills — Judgment  and  Contbact 
Cbeditobs — Rights  of.  A  judgment  creditor  has  a  standing  in 
equity  to  pursue  all  the  property  of  his  debtor  and  can  equit- 
ably attach  all  rights  and  credits  of  his  debtor.  A  simple  con- 
tract creditor  has  no  such  standing  in  a  court  of  equity  and 
can  only  file  a  bill  to  enforce  stockholder's  liability  by  virtue 


634  Index. 

of  section  25  of  the  general  incorporation  act  The  Buda  Foiw- 
dry  d  Manufacturing  Company,  et  ah  v.  Columbian  Celehratm 
Company,  et  al.,  398. 
2.  Cbeditobs'  Bills — Nature  of.  A  creditors'  bill  filed  in  a  Fed- 
eral court  against  a  corporation  to  collect  unpaid  Judgments, 
is  not  in  the  nature  of  a  winding  up  proceeding  and  does  not 
subject  either  the  corporation  or  its  stockholders  to  the  ex- 
.  Elusive  Jurisdiction  of  such  court,  in  their  relations  with  each 
other.  Toumsend,  et  ah  v.  Chicago  Union  Traction  Company, 
et  ah,  312. 

CRIMINAL  LAW. 
See  Burglary,  Forgery,  Homicide,  Indictment,  Venue. 

I. 

In  General. 

II. 
Indictment. 

IIL 
Change  of  Venue. 

IV. 

Sentence  and  Commitment. 

V. 

Bail. 

I.  In  General. 

1.  Criminal  Case.    The  term  "criminal  case"  is  broad  enough  to 

include  any  prosecutions  for  penalties  or  forfeitures.    People 
,  V.  Richards  d  Kelly  Manufacturing  Company,  171. 

2.  Criminal  Code  Does  Not  Repeal  Common  Law.    The  criminal 

code  was  not  intended  as  a  complete  codification  of  the  crim- 
inal laws;  the  common  law  remains  in  force  except  in  so  far  as 
it  is  expressly  repealed.    People  v,  DaiHs,  et  ah,  217. 

3.  Forgery — Alteration  op  Proceedings  of  Cmr  Council.    The  de- 

fendants were  indicted  under  the  statute  of  Illinois  for  for- 
gery for  altering  the  printed  records  of  the  city  council  of 
Chicago  in  reference  to  its  action  on  a  certain  report  of  the 
commissioner  of  public  works  relating  to  the  construction  of 
certain  tunnels  and  conduits  of  the  Illinois  Telephone  and  Tele- 
graph Company.  The  report  was  in  fact  ordered  by  said  city 
council  to  be  "placed  on  file"  but  the  printed  record  of  the  city 
council  was  changed  so  as  to  read  "which  was  on  motion  of 
Aid.  Novak  (8th  ward)  duly  approved  and  placed  on  file." 
Held  that  this  constituted  a  forgery  of  a  record  or  other  aa- 
thentic  matter  of  a  public  nature  by  which  a  pecuniary  demand 
or  obligation  or  a  right  in  property  is  or  purports  to  be  cre- 
ated, conveyed,  transferred,  diminished  or  destroyed  with  in- 
tent to  damage  and  defraud  some  person,  body  politic  or  co^ 
porate,  constituting  the  statutory  crime  of  forgery.  People  v, 
Wheeler,  et  ah,  387;  contra  People  v.  Loeffler,  et  al.,  381. 
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4.  Public  Records,  When  Subjects  of  Foboeby.    A  public  record 

or  other  authenticated  matter  of  a  public  nature,  to  be  the 
subject  of  forgery  must  be  one  that  affects  a  pecuniary  demand 
or  obligation,  or  property  right;  and  this  must  be  manifest  on 
the  face  of  the  document  itself,  or  by  averment  in  the  indict- 
ment of  extrinsic  facts  which  show  that  it  is  of  such  a  char- 
acter.   People  V,  Lo€f/ler\  et  al.,  381. 

5.  Injunction  to  Restbain  Crime.    A  court  of  equity  has  no  Juris- 

diction to  restrain  the  commission  of  a  crime,  nor  to  enforce 
moral  obligations,  nor  can  it  rightfully  interfere  with  the  per- 
formance of  an  illegal  act,  merely  because  it  is  illegal,  in  the 
absence  of  any  injury  to  property  rights.  People  ex  rel,  v, 
Chicago  Fair  Grounds  Association,  108. 

6.  Manslaughter— Commission  op  Unlawful  Act.    A  person  can- 

not be  held  liable  for  the  crime  of  manslaughter  merely  be- 
cause at  the  time  of  the  killing  he  was  engaged  in  an  unlaw- 
ful act,  unless  the  unlawful  act  or  omission  was  in  its  nature 
wrongful  independently  of  statutory  enactment,  or  unless  the 
natural  consequences  of  the  unlawful  act  or  omission  are  dan- 
gerous to  life  or  limb«  or  the  act  is  malum  in  se.  People  v. 
Davis,  245.  v 

7.  Manslaughteb — Due   Caution    and    Circumspection — Question 

FOB  JuBY.  It  is  a  question  for  the  Jury  to  determine  whether 
the  defendants  used  due  caution  and  circumspection  in  failing 
to  equip  a  theater  with  fire  apparatus  and  equipment  as  re- 
quired by  law,  whereby  death  is  caused.    Idem. 

8.  Duty — Necessity  of.    Where  there  is  no  duty  imposed  either 

by  law  or  contract  upon  a  particular  person  to  do  a  particular 
act,  no  penalty  can  be  imposed  upon  him  for  its  non-perform- 
ance. The  duty  must  be  a  plain  one  and  the  person  who  must 
perform  it  must  be  specifically  designated.    Idem, 

9.  Obdinances — Duty  to   Comply   With.    Although  an   ordinance 

providing  for  the  installation  of  certain  fire  apparatus  in  build- 
ings of  a  certain  class  falls  to  designate  the  person  who  shall 
perform  the  duty,  it  is  a  violation  of  the  ordinance  to  use  and 
occupy  a  building  constructed  in  violation  of  the  law,  without 
complying  with  the  ordinance.    Idem. 

II.  Indictment. 

1.  Motion  to  Quash  Indictment  at  Common  Law.    At  common  law 

a  motion  to  quash  an  indictment  was  addressed  to  the  sound 
discretion  of  the  court.    People  v.  Davis,  et  al.,  217. 

2.  Rule  in  Illinois.    But  in  Illinois  error  may  be  assigned  upon 

the  overruling  of  a  motion  to  quash,  and  it  is  the  duty  of  the 
court  to  quash  if  the  indictment  is  insufficient  to  sustain  a 
conviction.    Idem, 

3.  Allegations  op  Indictment.    An  argumentative  averment  of  fact 

is  not  sufficient  in  an  indictment.    Idem, 

4.  Allegation  as  to  Duty.    An  allegation  in  an  indictment  that  it 

was  the  duty  of  a  defendant  to  perform  certain  acts  is  a  mere 

conclusion  of  the  pleader.    Idem, 
6.  Indictment— Conclusions.    An   allegation   that   if   certain   fire 

equipment  had  been  provided  as  required  by  an  ordinance,  a 

fire  could  have  been  extinguished,  is  a  mere  conclusion  of  the 

pleader.    Idem, 
6.  Indictment — Conclusions  in.    In  an  indictment  the  facts  con- 
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Btituting  the  offense  must  be  set  out  The  indictment  cannot 
be  aided  by  the  averment  of  conclusions  of  law  or  fact    Idem. 

7.  Misjoinder.    Whether  several  defendants  who  are  charged  with 

failure  to  perform  several  duties  can  be  Joined  In  the  one  in- 
dictment doubted.    Idem, 

8.  Misjoinder.    The  manager  of  a  theater  and  building,  the  busi- 

ness manager  of  such  theater  and  the  stage  carpenter  thereof, 
cannot  be  Joined  in  an  indictment  for  manslaughter  for  an  al- 
leged failure  to  equip  such  theater  and  building  and  the  stage 
thereof  with  certain  fire  apparatus  and  equipment.    Idem, 

III.  Change  of  Venue. 

1.  Change  op  Venue — ^Local  Prejudice.    A  change  of  venue  will 

seldom  be  granted  from  a  large  city  where  many  men  are  eligi- 
ble for  Jury  service;  but  where  the  defense  presents  over  12,000 
affidavits  as  to  the  existence  of  prejudice,  and  the  state  about 
4,000  counter  affidavits,  the  change  of  venue  must  be  granted. 
People  V,  Davis,  207. 

2.  Same — ^Application    for — ^Mere    Number   of    Affidavits.    Mere 

numbers  alone  of  affidavits  that  the  defendant  cannot  receive 
a  fair  trial  in  the  county  do  not  govern  the  granting  of  the 
change  of  venue,  but  the  character  and  reputation  of  the  per- 
sons making  the  affidavits  will  be  considered.    Idem, 

3.  Same — Character  and  Number  of  Affidavits.    Where  vast  num- 

bers of  affidavits  of  prejudice  are  presented,  among  which  are 
those  of  large  numbers  of  prominent  men,  the  court  will  grant 
the  change  of  venue,  and  such  a  record  is  conclusive  upon  the 
court  that  prejudice  still  exists  although  the  catastrophe  for 
which  the  defendant  was  indicted  occurred  a  year  or  more  pre- 
vious.   Idem, 

4.  Change  of  Venue  from  County  in  Criminal  Cases — Time  of 

Application.  Where  a  petition  for  a  change  of  venue  from  the 
county  alleges  that  there  is  such  a  prejudice  on  the  part  of  the 
people  against  the  petitioner  that  he  cannot  have  a  fair  and 
impartial  trial,  and  that  he  did  not  become  aware  of  such 
prejudice  until  September  27,  1904,  at  some  time  after  4  p.  m.. 
and  notice  of  the  application  for  a  change  of  venue  was  served 
at  9:30  a.  m.  on  the  following  day,  it  was  held  that  the  appli- 
cation was  made  in  apt  time.  People  v.  Davis,  et  al.,  191. 
6.  Change  of  Venue— Criminal  Cases.  Where  a  defendant  In  a 
criminal  case  cannot  have  a  fair  trial  in  the  country  where  he 
resides  or  where  the  offense  is  committed  he  is  entitled  to  a 
change  of  venue.    Idem, 

6.  Same.    Nor  is  such  right  affected  by  the  fact  that  such  change 

of  venue  would  greatly"  Increase  the  expense  of  trial  to  the 
state.    Idem. 

7.  Same — Duty  of  State.    If  the  state's  attorney  on  an  application 

for  a  change  of  venue  believes  that  no  prejudice  in  fact  exists 
it  is  his  duty  to  contest  the  application.  If,  on  the  other  hand, 
he  believes  that  a  prejudice  does  exist  he  should  consent  to 
the  making  of  the  change  and  not  charge  the  court  with  the 
responsibility  of  doing  so.    Idem. 

IV.  Sentence  and  Commitment 

1.  Indictment  for  Assault  with  Intent  to  Murder — ^Plea  of 
Guilty — Sentence  for  ''Burglary.  Etcetera" — Habeas  Corpus. 
The  petitioner  was  Indicted  for  an  assault  with  intent  to  mur- 
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der,  and  upon  a  plea  of  guilty  was  sentenced  for  the  crime  of 
"burglary,  etcetera"  to  the  Pontlac  reformatory.  Upon  a  peti- 
tion for  habeiis  corpus,  held  that  this  was  a  case  where  a  party 
Is  indicted,  pleads  guilty  to  one  crime  and  is  sentenced  by  the 
court  for  another  and  a  different  and  greater  crime,  and  that 
the  court  had  no  Jurisdiction  to  enter  such  judgment,  and  that 
the  prisoner  must  be  discharged.  People  ex  rel,  v,  Mallory, 
455. 

2.  Sentence  fob  Gbime  Not  Upon  the  Record.    Where  a  man  is 

sentenced  for  a  crime  that  does  not  appear  upon  the  record,  the 
Jurisdiction  of  the  court  is  lacking.    Idem. 

3.  Sentence  fob  Cbime  to  Reformatort  Where  Record  Does  Not 

Show  Age  of  Prisoner.  The  presumption  of  law  is  that  the 
record  being  silent  the  prisoner  was  twenty-one  years  of  age 
when  he  was  sentenced  to  the  reformatory.  The  relator  was 
sentenced  to  the  reformatory  when  there  was  nothing  on  the 
face  of  the  record  to  show  that  his  age  was  even  inquired  into, 
the  law  presuming  him  to  be  a  man  of  twenty-one  years  of  age 
when  in  fact  he  was  eighteen.  Held,  that  it  is  Jurisdictional 
as  to  the  right  of  the  court  to  send  the  relator  to  the  reforma- 
tory, and  that  this  was  a  fatal  objection  to  the  right  of  the 
warden  of  the  reformatory  to  hold  the  relator  under  such  a 
mittimus.    Idem. 

4.  Amendment  of  Mittimus  to  Show  Age  of  Prisoner.    Relator 

was  sentenced  to  the  reformatory,  the  record  not  showing  hia 
age.  Two  years  after  he  had  been  in  the  reformatory  the  re- 
lator was  brought  into  court  and  the  mittimus  amended  nunc 
pro  tunc  to  show  his  age.  Held,  that  it  is  going  too  far  to  hold 
that  after  a  party  had  been  in  the  penitentiary  for  two  years 
he  can  be  brought  up  and  the  judgment  amended  in  his  case 
by  oral  evidence,  or  that  it  can  be  corrected  on  account  of  an 
alleged  misprision  of  the  clerk  after  service  of  this  kind,  and 
held  that  when  that  amendment  was  made  the  court  was  with- 
out jurisdiction,  more  than  two  years  having  elapsed,  the  party 
having  served  a  portion  of  his  sentence,  and  the  court  having 
no  power  to  go  back  and  make  that  legal  which  was  illegal  dur- 
ing the  two  years  he  was  serving.    Idem, 

V.  Bail. 

1.  Application  for — After  Verdict  of  Guilty.    Under  the  Illinois 

statute  all  persons  are  entitled  to  bail  at  any  time  before  con- 
viction, except  where  the  offense  is  a  capital  one.  Held  that 
where  the  defendant  was  indicted  for  receiving  stolen  prop- 
erty the  verdict  of  a  jury  finding  the  defendant  guilty  was  a 
conviction,  even  though  a  motion  for  a  new  trial  was  pending^ 
and  that  such  defendant  was  not  entitled  to  be  released  on 
bail.    People  v.  Davis,  528. 

2.  Nature  of.    Bail  is  both  a  constitutional  and  statutory  right, 

and  the  court  has  no  discretion  in  the  matter  except  to  fix  the 
amount.    Idem. 

DEBTOR  AND  CREDITOR. 

Creating  Relation  Between  Trustee  and  Mortgagor  by  Recitals 
in  Receipt  for  Money.  A  trustee  by  accepting  payments  on 
account  of  an  indebtedness  secured  by  a  trust  deed  cannot  ere- 
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ate  the  relation  of  debtor  and  creditor  between  himself  and  the 
mortgagor  by  recitals  in  receipts  given  on  account  of  such  in- 
debtedness.   Chetlain,  et  al,  v.  De  Graeie,  et  ah,  567. 

DECREE. 

1.  Dn'OBCE — Setting  Aside  Decree  of — Procxjbing  Absence  of  De- 

fendant. Where  a  party  obtains  a  decree  or  Judgment  in  the 
absence  of  the  opposite  party,  who  has  been  led  to  believe  that 
hl9  case  was  not  to  be  heard  at  the  particular  time,  the  court 
will  set  such  Judgment  or  decree  aside  where  the  case  was 
heard  in  such  party's  absence.    Jensen  v.  Jensen,  186. 

2.  Decree  op  Divorce — Setting  Aside  Where  Defendant  Guilty  of 

Adultery.  Where  a  decree  of  divorce  has  been  awarded,  the 
court  will  not  set  the  same  aside  on  the  petition  of  the  de- 
fendant, where  such  defendant  has  been  guilty  of  adultery,  as, 
if  a  new  trial  were  ordered,  the  decree  would  be  the  same. 
Idem. 

3.  Same — ^When  Set  Aside — ^Must  Show  Ground  op  Defense.    A 

court  will  not  set  aside  a  decree  of  divorce  on  the  petition  of 
the  defendant  unless  a  reasonable  ground  of  defense  is  shown. 
Idem, 

DIVORCE. 
See  Annulment  of  Marriage, 

1.  Setting  Aside  Decree  of — Procuring  Absence  of  Defendant. 

Where  a  party  obtains  a  decree  or  Judgment  in  the  absence  of 
the  opposite  party,  who  has  been  led  to  believe  that  his  case 
was  not  to  be  heard  at  the  particular  time,  the  court  will  set 
such  Judgment  or  decree  aside  where  the  case  was  heard  in 
such  party's  absence.    Jensen  v.  Jensen,  186. 

2.  Setting  Aside  Where  Defendant  Guilty  of  Adultery.    Where 

a  decree  of  divorce  has  been  awarded,  the  court  will  not  set  the 
same  aside  on  the  petition  of  the  defendant,  where  such  de- 
fendant has  been  guilty  of  adultery,  as  if  a  new  trial  were  or- 
dered, the  decree  would  be  the  same.    Idem. 

3.  Must  Show  Ground  of  Defense.    A  court  will  not  set  aside  a 

decree  of  divorce  on  the  petition  of  the  defendant  unless  a 
reasonable  ground  of  defense  is  shown.    Idem. 

4.  Adi'ltery  of  Defendant.    Where  a  defendant  who  is  seeking  to 

set  aside  a  decree  of  divorce  is  charged  with  adultery,  the  court 
should  give  such  defendant  an  opportunity  to  be  heard  where 
there  is  a  reasonable  doubt  about  the  matter.    Idem. 

5.  Alimony — How  Affected  by  Adultery.    Where  a  defendant  seek- 

ing to  set  aside  a  divorce  decree  is  charged  with  adultery  and 
the  Illicit  relation  is  apparently  continued,  the  court  will  not 
allow  alimony.    Idem. 

DURESS. 

See  Payment,  Public  Service  Corporations,  Telephone  Companies. 

1.  Public-Service  Corporation — Payment  op  Excess  Charges  to — 
Right  to  Recover  Back.  Where  a  subscriber  demands  a  tele- 
phone and  he  cannot  procure  the  same  without  yielding  to  an 
extortionate  demand  and  signing  a  contract  to  pay  an  excessive 
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rate,  and  he  does  so  yield,  this  constitutes  duress  and  the  ex- 
cess may  be  recovered  back  In  an  action  for  money  had  and 
received.  lUinoia  QUua  Company  v,  Chicago  Telephone  Coni^ 
pany,  579. 
2.  Ck>MMON-LAw  DoorannD — Gbowth  of.  The  doctrine  of  duress  at 
common  law  was  confined  originally  to  duress  of  the  person, 
but  subsequently  It  was  extended  to  Include  duress  of  goods. 
Under  the  modem  decisions  It  Includes  "moral  duress"  or  du- 
ress of  business  necessities.    Idem. 

8.   EIXISTENCE   OF  ALTERNATIVE  OB   OtHEB  LeGAL  ReMEDT   AS   BAB   TO 

Recx>vkbt  of  Monet  Paid.  Where  a  party  for  a  number  of 
years  uses  an  Inferior  class  of  telephone  service  which  Is  usa- 
ble to  the  extent  that  It  Is  possible  to  carry  on  a  conversation 
subject  to  Interruption,  contracts  for  a  higher  grade  of  service 
at  a  rate  In  excess  of  that  fixed  In  a  city  ordinance,  the  pay- 
ment of  such  excess  cannot  be  considered  as  Involuntary  where 
the  party  paying  was  not  forced  to  have  the  better  service  and 
It  could  have  obtained  relief  by  applying  for  an  Injunction. 
Idem, 

4.  Only  Exists  Where  These  is  no  Alternative.    Where  a  party 

Is  called  upon  to  submit  to  an  Illegal  demand  and  he  has  no 
other  alternative  but  to  submit,  such  payment  cannot  be  con- 
sidered as  voluntary  and  he  may  recover  back  such  amount 
Idem. 
6.  Necessity  of  Protest.  Where  a  payment  Is  made  under  duress, 
and  a  protest  would  be  unavailing,  no  protest  need  be  made. 
But  If  a  protest  would  be  availing  to  stop  the  payment  of  the 
money,  a  protest  would  be  necessary.    Idem, 

6.  Payments  Made  to  Public-Sebvicb  Corporation  in  Excess  of 

Legal  Rate.  The  plaintiff  for  a  number  of  years  made  pay- 
ments for  an  improved  telephone  service  In  excess  of  the  rates 
fixed  by  ordinance.  The  plaintiff  had  previously  had  in  his 
place  of  business  an  inferior  type  of  telephone  service  at  the 
ordinance  rate.  Both  parties  believed  at  the  time  of  making 
the  contract  for  such  excess  payment  that  the  telephone  com- 
pany had  the  right  to  demand  the  excess  payment.  Nothing 
was  said  about  the  relative  rights  of  the  parties  at  the  time 
the  contract  was  made.  The  defendant  was  first  approached 
by  the  plaintiff  and  the  matter  was  concluded  without  protest 
on  the  part  of  the  plaintiff  and  without  any  threat  on  the  part 
of  defendant  to  disturb  the  existing  telephone  service  then  in 
operation  In  plaintiffs  place  of  business.  The  evidence  did  not 
disclose  an  Immediate  necessity  for  the  improved  telephone 
service  as  the  inferior  service  was  usable  and  practically  ef- 
ficient. Held  that  such  payments  were  voluntary  and  could 
not  be  recovered  back.    Idem, 

7.  Duress  Defined.    Duress  exists  when  one  by  the  unlawful  act 

of  another  is  Induced  to  make  a  contract  or  perform  some  act 
under  circumstances  which  deprive  him  of  the  exercise  of  free 
will.    Idem, 

5.  Consciousness  of  Illegality  of  Demand.    To  constitute  an  In- 

voluntary payment  both  parties  must  have  a  consciousness  that 
the  demand  is  unlawful  at  the  time  of  such  payment.  Idem, 
9.  Exercise  of  Free  Will.  And  where  plaintiff  In  making  excess 
payments  was  under  no  Immediate  necessity  of  doing  so  and 
where  nothing  was  said  or  done  which  deprived  It  of  the  exer- 
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else  of  its  free  will,  the  payments  will  be  considered  as  volun- 
tary.   Idem. 

10.  Successive  Patmbxts.    Where  payments  are  made  successively 

for  nearly  five  years  without  any  discussion  or  contention  of 
any  sort,  and  without  any  protest,  or  suggestion  that  the 
amount  was  excessive,  no  recovery  can  be  had.    Idem. 

11.  When     Payments     are     Voluntabt — Knowledge     of     Rights. 

Money  voluntarily  paid,  without  protest,  and  where  there  is 
not  present  the  element  of  duress,  cannot  be  recovered  back, 
where  it  appears  that  the  parties  either  knew  or  were  charge- 
able with  knowledge  of  their  rights,  and  of  the  unlawful  ex- 
action at  the  time  of  payment.  This  is  the  rule  in  tax,  water 
and  gas  cases  without  exception.    Idem. 

12.  Ignorance  of  Legal  Rights — Ai.tebnate  Remedy.    Where  plaint- 

iff mistook  his  legal  rights  under  an  ordinance,  and  in  ignor- 
ance of  the  law  affecting  the  contract,  freely,  tamely  and  un- 
protestingly  entered  into  it,  and  in  faith  of  it  uncomplainingly 
and  voluntarily  continued  for  nearly  five  years  to  pay  the  ex- 
cessive contract  price,  a  condition  which  could  have  been  re- 
lieved by  protest  or  by  the  aid  of  an  Injunction,  no  recovery 
could  be  had.    Idem. 

Duty.    See  Homicide,  Negligence,  Ordinances,  Pleading. 

ELEVATED  RAILROADS. 

1.  Right  to  Occupy  Streets.    The  right  to  exist  as  an  elevated 

railroad  was  derived  by  complainant  from  the  state,  but  the 
right  to  occupy  any  of  the  streets  of  the  city  of  Chicago  by 
elevated  railroad  structures  and  the  extent  of  such  occupation 
is  derived  exclusively  from  the  city  by  virtue  of  the  ordinances 
granting  the  rights.  Northwestern  Elevated  Railroad  Com- 
pany V.  City  of  Chicago,  et  al.,  480. 

2.  Joint  Use  to  Extend  Platforms.    A  provision  in  the  ordinances 

that  the  tracks  authorized  to  be  laid  should  be  subject  to  the 
Joint  use  of  other  named  elevated  railroads  gives  to  such  ele- 
vated railroads  no  power  as  to  the  extension  of  platforms  which 
is  not  conferred  upon  the  railroad  whose  track  they  use.   Idem. 

3.  Extent  of  Right  of  Way  in  Public  Street.    An  elevated  rail- 

road's right  of  way  In  the  street  is  confined  to  so  much  of  the 
street  as  is  actually  occupied  by  it,  and  to  extend  its  structure 
in  a  public  street  is  an  extension  of  its  right  of  way.    Idem. 

4.  Use  of  Streets  Exclusive.    The  use  and  occupation  of  the  street 

by  an  elevated  railroad  is  not  in  common  with  the  public,  but 
is  exclusive.  The  part  of  the  street  above  the  surface,  which 
it  occupies  is  in  its  exclusive  use  and  that  part  of  the  street 
which  is  necessary  to  support  the  structure  is  also  in  Its  ex- 
clusive occupation  and  for  the  benefit  of  the  elevated  road. 
Idem. 

5.  Ordinance  Granting  Powers  to,  Construed  More  Strictly  Than 

Ordinance  Granting  Power  to  Surface  Railroad.  The  con- 
struction of  an  ordinance  as  to  powers  granted  an  elevated 
railroad  must  be  construed  not  only  more  strictly  than  one 
granting  powers  to  a  surface  street  railroad,  but  it  must  be 
held  that  different  principles  apply  in  making  such  construc- 
tion.   Idem. 

Employment  Contract.     See  Contract,  Injunction. 
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EQUITY. 

BlsmtBsal  and  amendment  of  bills,  see  InfwicHon.  Parties,' see 
Parties.  Practice,  see  InjuncHan,  Supplemental  bills,  see 
Injunction,  Motives  of  complainant  as  a  bar  to  equitable  re- 
lief, see  Injunction, 

I 

Pbikgiples  of. 

II. 

Maxims. 
III. 

iNJUNCnOW. 

IV. 
Practige. 

I.  Principles  of- 

1.  Bquitt — Expansion  op  Doctbines  op.     Phe  system  of  equity  Is 

so  constructed  upon  comprehensive  and  fruitful  principles  that 
it  possesses  an  Inherent  capacity  of  expansion  so  as  to  keep 
abreast  of  each  succeeding  age  and  generation.  Public  Grain 
&  Stock  Exchange  v.  Western  Union  Telegraph  Company,  et  al, 
548. 

2.  Bucket  Shops — ^Equitable  Aid.    Where  the  complainant  seeks 

to  compel  the  defendant  to  furnish  it  market  quotations  and 
it  is  made  to  appear  that  such  quotations  are  desired  for  the 
purpose  of  conducting  a  "bucket  shop"  or  any  other  illegal, 
business,  a  court  of  equity  will  not  lend  its  aid  for  any  such* 
purpose.  But  before  relief  is  denied  there  must  be  proof  of: 
such  fact  and  not  mere  suspicion.    Idem. 

3.  Quasi-ebtoppel,  in  Equity — ^Laches.    Where  complainant  in  De- 

cember, 1899,  filed  his  bill  for  a  temporary  injunction  to  re- 
strain the  Pullman  Company  from  purchasing  the  property 
of  the  Wagner  Company  and  the  motion  was  denied,  and  tkere- 
after  the  Wagner  Company  was  dissolved,  and  there  were  large 
transactions  in  the  sales  of  the  stock  of  the  company,  and  the 
complainant  stood  by  and  witnessed  the  stock  of  the  Pullman 
Company  issued  for  the  purchase  of  the  assets  of  the  Wagner 
Company,  traded  in  publicly  for  more  than  a  year  without  fur- 
ther making  any  move  in  his  suit,  he  has  slept  upon  his  rights, 
by  failing  to  prosecute  his  suit,  until  there  has  arisen  a  quasi- 
esrtoppel  against  obtaining  relief  by  Injunction,  if  he  was  ever 
entitled  to  any.     Taylor  v.  The  Pullman  Company,  24. 

4.  Trusts — ^Whether  Active  or  Passive.    A  passive  trust  exists. 

as  where  land  is  conveyed  to  A  in  trust  for  B  without  any 
power  to  take  actual  possession  of  the  land  or  to'  exercise  acts, 
of  ownership  over  it  Active  trusts  exist  where  the  trustee  is. 
charged  with  the  performance  of  active  and  special  duties  in 
respect  to  the  management  of-  the  trust  property.  Kom^  et  aU 
17.  Bears,  et  ah,  372. 

41 
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II.  Maxims. 

1.  Maxims — Ex  ^quo  et  Bono.    The  maxim  of  ex  cequo  et  bono  ia 

one  of  equity.  Illinois  Glass  Company  v.  Chicago  Telephone 
Company,  579. 

2.  Same — ^Recovebt  of  Money  Which  Defendant  in  Bquitt  and 

Good  Conscience  Ought  not  to  Retain.  A  recovery  can  not 
he  had  in  an  action  at  law  for  money  paid  merely  because  the 
defendant  ex  wguo  et  bono  ought  not  to  retain  it.  But  this 
maxim  may  receive  an  additional  exemplification  in  equity. 
Idem. 

3.  Bondholdebs — bright  to  Share  Equally  with  Other  Creditors — 

Application  of  Maxim  "He  that  Doeth  Iniquity  Shall  Not 
Have  Equity."  Bondholders  of  an  insolvent  corporation  who 
were  also  stockholders,  but  received  their  stock  as  a  bonus  with 
their  subscription  for  bonds,  are  entitled  to  share  equally  with 
other  creditors  in  the  distribution  of  the  corporate  assets,  even 
though  they  originally  paid  nothing  for  their  stock.  Although 
the  transaction  by  which  they  received  their  stock  as  a  bonus 
was  fraudulent  in  law,  there  being  no  actual  fraud,  such  stock- 
holders cannot  be  considered  as  not  coming  into  court  "with 
clean  hands."  The  Buda  Foundry  d  Manufacturing  Company, 
et  ah  V.  Columbian  Celebration  Company,  et  al.,  398. 

III.  Injunction. 

1.  Injunction — Dismissal  of  Bill — Amendment.  If  the  court  is 
of  opinion  that  the  bill,  where  the  sole  relief  sought  is  injunc- 
tion, does  not  make  out  a  case  entitling  the  party  to  an  injunc- 
tion, and  that  it  is  incapable  of  amendment  so  as  to  entitle  the 
party  to  trhe  relief  sought,  the  court  will,  upon  motion  of  either 
party,  dismiss  the  bill  for  want  of  equity.  Taylor  v.  The  Pull" 
mxin  Company,  24. 

'2.  Injunction  Not  Granted  for  Improper  Purposes.  The  writ  of  in- 
junction is  the  strong  arm  of  the  court,  but  it  is  wielded  and 
controlled  by  the  conscience  and  discretion  of  the  chancellor, 
•and  its  use  for  improper  or  unlawful  purposes  will  not  be  per- 
mitted.   Idem, 

IV.  Practice. 

1.  Equity    Practice — ^Matter   of    Defense   Aeibino   After    Issue 

Joined^How  Raised.  A  new  defense  arising  after  issue  joined 
upon  answer  filed  should  be  brought  before  the  court  by  means 
of  a  cross-bill  in  the  nature  of  a  plea  puis  darrein  continuance. 
Public  Orain  d  Stock  Exchange  v.  Western  Union  Telegraph 
Company,  562. 

2.  Same — There  are  cases,  however,  where  the  new  matter  has  been 

permitted  to  be  brought  in  by  supplemental  answer.    Idem, 

3.  Same — ^When   Immaterial  How  Defense  Presented.     In  many 

cases  it  would  be  immaterial  whether  new  matter  is  brought 
before  the  court  by  supplemental  answer  or  cross-bill,  as  for 
instance,  where  a  release  has  been  obtaincfd  after  answer  filed 
and  the  only  question  raised  is  as  to  the  fact  of  execution. 
Idem, 

4.  Same — New   Matter   Arising   After   Issuance  of   Injunction 

Which  Would  Cause  Dissolution  of  Same  Can  Only  be  Raised 
BY  Csoss-biLL.    Where  an  answer  has  been  filed,  issue  joined 
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and  a  motion  to  dissolve  an  injunction  based  upon  such  answer 
has  been  overruled,  it  would  not  be  correct  practice  to  permit 
a  defendant  to  come  in  and  set  up  new  matter  by  means  of  a 
supplemental  answer,  where  such  new  matter  would  defeat  or 
avoid  the  injunction.  The  proper  practice  is  to  file  a  cross-bill. 
Idem. 

5.  Supplemental  Answer — ^Bringing  in  New  Parties  by.    No  per- 

son can  be  brought  into  a  case  by  supplemental  answer.  It 
must  be  done  by  cross-bill.    Idem. 

6.  Masters  in  Chancery — Successors  of — Appointment  or  Special 

Commissioner.  The  court  has  the  power  to  appoint  a  special 
commissioner  to  complete  the  unfinished  business  of  a  master 
in  chancery  where  the  term  of  office  of  such  master  has  ex- 
pired, even  though  a  successor  has  been  appointed.  Chetlain, 
et  al.  V.  De  Orazie,  et  oZ.,  567. 

EQUITABLE  ESTATES. 

1.  Equitable   Estates — ^What   Constitutes.    An   equitable   estate 

only  exixsts  where  the  cestui  que  use,  or  the  beneficial  owner, 
has  a  right  to  demand  an  immediate  conveyance  of  the  legal 
title.    Korn,  et  ah  Sears,  et  ah,  372. 

2.  Equitable  Estate — In  Case  of  Active  Trust.    Where  a  trustee 

has  the  right  to  take  possession  and  exercise  active  ownership 
over  the  property,  the  trust  is  an  active  trust,  and  the  estate 
of  the  cestui  que  trust  is  not  an  equitable  estate,  because  the 
beneficiary  has  no  right  to  compel  or  demand  the  Immediate 
transfer  of  the  legal  estate.    Idem. 

ESTATES  OF  DECEDENTS. 

1.  Liability    of    Stockholders — Enforcement    Against    Estate — 

Personal  Representatives  not  Made  PAmiES.  Where  an  ac- 
tion is  instituted  to  enforce  a  stockholder^  liability,  and  such 
stockholder  dies  during  the  pendency  of  the  suit,  no  decree 
can  be  rendered  against  his  estate,  where  his  personal  repre- 
sentatives have  not  been  made  parties.  The  Buda  Foundry  d 
%Ianufacturing  Company,  et  al.  v.  Columbian  Celebration  Com- 
pany, et  al,  398. 

2.  Same — Estate  of  Deceased  Stockholders.    Where  an  action  is 

brought  to  enforce  a  stockholder's  liability  and  certain  stock- 
holders decease  during  the  pendency  of  the  suit,  and  the  suit 
is  not  revived  by  bringing  in  the  executors  or  administrators 
of  such  deceased  stockholders  within  two  years  from  the  date 
of  the  issuance  of  the  letters,  the  only  decree  that  can  be  made 
against  any  executor  or  administrator  is  that  the  same  be 
paid  out  of  assets  discovered  or  inventoried  after  the  expira- 
tion of  said  two  years.    Idem. 

ESTOPPEL. 

See  Laches,  Municipal  Corporations. 

Ultra  Vires — Estoppel  of  Stockholder.  Where  the  property 
of  the  corporation  is  leased  in  violation  of  the  charter  any 
stockholder  can  enjoin  the  transaction  even  though  the  state 
could  not  object.    Such  right,  however,  Is  personal  to  the  stock- 
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holder,  atid  lie  "may  by  liis  acqufescence  estop  himself  and  his 
successors  In'  title  from  thereafter  objecting.  Tovmsend^  et  al. 
V,  Chicago  Union  Traction  Company,  et  ah,  312. 

BVIDBNCB. 

1.  tSELF-iwcRTSiiT^ATioN — iMiiuNiTT.    Where  the   cffllcers  of  a  cor- 

poration are  compelled  to  file  an  iLffldavit  that  the  corporation 
is  not  a  member  of  any  trust  or  combine,  and  l£  is  provided 
that  no  corporation  or  individual  shall  be  subject  to  any  crim- 
inal prosecution  by  reason  of  anything  truthfully  disclosed  by 
such  affidavit,  the  immunity  clause  is  sufficiently  brOad  to  pro- 
tect the  corporation  and  its  officers,  and  such  law  is  not  ob- 
noxious to  the  provisions  of  section  10,  article  2,  of  the  Illinois 
constitution,  which  provides  that  no  person  shall  be  compelled 
in  any  criminal  case  to  give  evidence  against  himself.  People 
V.  Ricfiarde  d  Kelly  Manufacturing  Company,  171. 

2.  Pabol   Evidence — Admissible   to   Show   What   Agseement  Re- 

FEBBED  TO.  Where  a  subscriber  for  the  bonds  of  a  certain  cor- 
poration is  entitled  to  certain  shares  of  stock  as  a  bonus  and 
no  particular  shares  of  stock  are  designated,  parol  evidence  is 
admissible  to  show  what  particular  stock  is  referred  to.  The 
Buda  Foundry  d  Manufacturing  Company,  et  ah  v,  Columbian 
Celebration  Company,  et  ah,  398. 

3.  SuBscBiPTioN  TO  STOCK — ^EVIDENCE  OF.    Evldencc  examined  and 

held  sufficient  to  show  that  certain  defendants  were  liable  as 
subscribers  to  the  capital  stock,  even  though  it  was  not  shown 
that  they  actually  signed  the  subscription  agreement    Idem, 

4.  Liability  op  Stockholdebs — Bubden  of  Pboof.    Where  complain- 

aifts  in  an  action  to  enforce  stockholder's  liability,  show  that 
certain  stock  which  had  been  transferred  to  one  of  the  defend- 
ants was  unpaid  stock,  the  burden  of  proof  Is  upon  sucJi  de- 
fendant to  show  that  he  is  a  purchaser  for  value.    Idem, 

Examination  of  Books.     See  Corporations. 

ExpBBSs  Companies.     See  Common  Carriers. 

ExTBAOBDiNABY  REMEDIES.     See  Injunction,  Mandamus,  Prohibition. 

m 

FEDERAL  COURTS. 
See  Creditors  Bills. 

JXJBISDICTION    OF    COUBTS — CONFLICT    BETWEEN    STATE    AND    PEDEBAL. 

The  pendency  in  a  Federal  court,  of  a  creditors*  bill  filed  by 
certain  judgment  creditors  under  which  receivers  were  ap- 
pointed, with  authority  to  operate  the  property  under  the  or- 
ders of  the  court,  is  not  a  bar  to  a  subsequent  proceeding  in- 
stituted in  the  state  court  by  minority  stockholders,  to  restrain 
the  corporation,  its  officers  and  directors,  from  entering  into 
and  carrying  out  certain  contacts  alleged  to  be  ultra  vires. 
Townsend,  et  al.  v.  Chicago  Union  Traction  Company,  et  al.  312. 

FIRE  APPARATUS. 

1.  CoMMON-LAw  Duty.  In  the  absence  of  statute  there  Is  no  duty 
on  the  part  of  the  owner  of  a  building  to  furnish  fire  apparatus, 
or  equipment,  and  where  it  is  not  alleged  that  it  was  reasonably 
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necessary  or  usual  and  customary  to  furnish  such  apparatus, 
the  offense  of  manslaughter  cannot  be  predicated  upon  a  failure 
to  so  equip  whereby  death  was  caused.  People  v,  Davis,  et  ah, 
217. 
2.  DuTT  TO  Provide.  There  is  no  duty  at  common  law  requiring  the 
owner  or  o.ccupant  of  a  building  tg  provide  fire-escapes  and  fire 
apparatus.    People  v,  Davis,  245. 

FLAG  LAW. 

1.  "Flag  Law"  Unconstitutional.    The  Illinois  statute  known  as 

the  "Flag  Law"  prohibiting  the  use  of  the  national  flag  for 
advertising  purposes  is  in  derogation  of  the  constitution  and 
void  as  not  being  within  the  police  power  of  the  legislature 
'  and  coming  within  the  category  of  laws  known  as  class  legis- 
lation.   People  ex,  rel,  Sontag  v,  Kruse,  536. 

2.  Same.    Relator,   agent  of  the  Anheuser-Busch   Brewing  Ass'n. 

was  arrested  for  selling  beer  contained  in  bottles  and  barrels 
upon  which  appeared  the  trade  mark  of  the  Brewing  Ass'n, 
'  consisting  of  a  device  in  which  stars  and  stripes  appeared  on  a 
shield  in  connection  with  an  eagle,  alleged  to  be  in  violation 
of  the  Illinois  flag  law  prohibiting  the  use  of  the  national  flag 
or  emblem  for  advertising  purposes.  Upon  habeas  corpus,  held 
that  the  law  was  unconstitutional  and  that  relator  should  be 
discharged  from  arrest.    Idem, 

FORECLOSURE  OF  MORTGAGES 

1.  Taxes — ^Right  of  Mortgagee  to  Pay.    Taxes  and  assessments 

are  a  paramount  lien  to  all  others,  and  a  mortgage  lien  holder, 
even  in  the  absence  of  covenant,  has  the  right  to  pay  and  dis- 
charge such  taxes  and  assessments  where  the  mortgagor  fails 
to  do  so.  Sperry  v,  Stinson,  288.  (Judgment  reversed,  174  111. 
125.) 

2.  Right  to  Redeem.    A  mortgage  lien  holder  may  redeem  from 

tax  sales  and  buy  up  tax  certificates  and  tax  titles  after  the 
time  for  redemption  had  expired,  paying  a  reasonable  consid- 
eration dtherefor.  The  amount  so  paid,  with  interest,  can  be 
recovered  in  the  foreclosure  proceedings.    Idem. 

3.   MOBTGAGEE    AS    PUBCIIASEB    AT    TaX    SALE — RIGHTS    OF.      There    IS 

nothing  in  the  mortgage  contract  which  prevents  the  mort- 
gagee from  purchasing  the  premises  at  a  tax  sale.  But  neither 
the  mortgagor  nor  the  mortgagee  are  allowed  to  obtain  any  ad- 
vantage; the  one  over  the  other,  by  reason  of  any  such  pur- 
chase»  nor  will  such  purchase  be  allowed  to  ripen  into  an  ad- 
verse title  as  against  the  other  party,  or  those  in  privity  with 
him.    Idem. 

4.  Seven  Yeabs  Payment  or  Taxes.    Nor  can   payment  of  taxes 

by  the  mortgagee  or  the  mortgagor  in  possession  be  relied 
upon  as  payment  of  taxes  under  color  of  title  under  the  seven- 
year  Limitation  Act.    Idem. 

5.  Payment  of  Taxes  by  Mobtgagee.    The  mortgagee  has  the  right 

to  p^y  taxes  and  add  the  amount  thereof  to  the  mortgage  debt. 
A  purchase  of  a  tax  sale  Is  not  a  payment  of  taxes,  nor  Is  the 
purchase  of  a  tax  certificate  a  payment  of  taxes  or  a  redemp- 
tion.   Idem. 
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6.  Rights  op  Mobtoaqee  Holding  Tax  Certificate.    Where  a  mort- 

gagee becomes  a  purchaser  at  a  tax  sale  he  is  in  the  position  of 
any  other  purchaser  with  all  the  incidents  and  obligations  im- 
posed by  the  statute.    Idem, 

7.  Taxes — Payment  of  by  Tax  Pubchaseb  in  Succeeding  Years. 

If  a  mortgagee  holding  a  tax  certificate  falls  to  pay  the  next 
year's  taxes  and  the  property  is  sold,  the  mortgagor  has  the 
right  to  redeem  from  the  first  sale  by  paying  only  the  amount 
for  which  the  land  was  sold.    Idem. 

8.  Rights  of  Mortgagors.    Where  a  mortgagee  purchases  a  tax 

certificate  the  mortgagor  has  the  right  of  election,  whether  the 
mortgagee  shall  be  considered  as  a  purchaser  or  as  holding 
the  tax  certificate  for  the  benefit  of  the  mortgagor.    Idem. 


FORGERY. 

1.  Forgery — Alteration  of  Proceedings  of  City  Council.    The  de- 

fendants were  indicted  under  the  statute  of  Illinois  for  for- 
gery for  altering  the  printed  records  of  the  city  council  of 
Chicago  in  reference  to  its  action  on  a  certain  report  of  the 
commissioner  of  public  works  relating  to  the  construction  of 
certain  tunnels  and  conduits  of  the  Illinois  Telephone  and  Tele- 
graph Company.  The  report  was  in  fact  ordered  by  said  city 
council  to  be  '^placed  on  file"  but  the  printed  record  of  the  city 
council  was  changed  so  as  to  read  "which  was  on  motion  of 
Aid.  Novak  (8th  ward)  duly  approved  and  placed  on  file." 
Held  that  this  constituted  a  forgery  of  a  record  or  other  au- 
thentic matter  of  a  public  nature  by  which  a  pecuniary  demand 
or  obligation  or  a  right  in  property  is  or  purports  to  be  cre- 
ated, conveyed,  transferred,  diminished  or  destroyed  with  in- 
tent to  damage  and  defraud  some  person,  body  politic  or  cor- 
porate, constituting  the  statutory  crime  of  forgery.  People  v. 
Wheeler,  et  ah,  387;  contra.  People  v.  Loeffler,  et  al.,  381. 

2.  Public  Records,  When  Subjects  of  Forgery.    A  public  record 

or  .other  authenticated  matter  of  a  public  nature,  to  be  the 
subject  of  forgery  must  be  one  that  affects  a  pecuniary  demand 
or  obligation,  or  property  right;  and  this  must  be  manifest  on 
the  face  of  the  document  itself,  or  by  averment  fti  the  indict- 
ment of  extrinsic  facts  which  show  that  it  is  of  such  a  char- 
acter.   People  V.  Loeffler,  et  ah,  381. 

3.  Forgery — Instrument  Forged  Must  be  Admissible  in  Evidence. 

To  be  the  subject  of  forgery  the  instrument  must  be  admissible 
in  evidence,  but  the  converse  of  the  proposition  does  not  fol- 
low that  any  instrument  which  is  admissible  in  evidence  for 
any  purpose  may  be  the  subject  of  forgery.    Idem. 

4.  Forgery — Public  Records — Must  Affect  Property  Rights.    The 

alteration  of  the  public  record  in  question  could  not  constitute 
forgery  since  it  did  not  affect  any  property  right    Idem, 


FRANCHISES. 

Grants  of  franchises  in  public  streets — contruction  of,  see  MU' 
nicipal  Corporations,  Elevated  Railroads. 
1.  Privileges     and     Franchises — Construction     of     Grants     of. 
Grants  of  special  rights  and  privileges  in  a  public  street  should 
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be  strictly  construed  In  favor  of  the  public  and  against  the 
grantee  of  the  privilege.  Northtcestem  Elevated  Railroad 
Company  v.  City  of  Chicago,  et  a?.,  480. 

2.   ClTIES-»-P0WEB    TO     SELL    FRANCHISES    IIT    PUBLIO     STBEETS.      The 

court  is  inclined  to  the  opinion  that  the  city  is  without  power 
(even  by  the  Joint  action  of  the  mayor  and  aldermen)  to  sell  or 
barter  away  any  franchise  in  the  public  streets  for  a  compensa- 
tion to  be  paid  into  the  city  treasury.  The  city  as  a  public  trus- 
tee of  the  streets  is  subject  to  the  rule  applying  to  all  trustees, 
whether  individuals  or  corporations,  and  that  is  that  a  trustee 
cannot  control  trust  property  for  his  or  its  own  benefit.  The 
city  has  power  to  exact  a  reasonable  license  fee  for  compensa- 
tion for  the  extra  cost  it  may  be  put  to  and  the  supervision  and 
the  use  of  its  police  made  necessary  by  such  use  of  Its  streets, 
but  it  cannot  speculate  or  make  money  for  it  treasury,  or  its 
taxpayers,  out  of  its  exercise  of  the  power  to  control  the  public 
streets  as  a  trustee  for  the  public.    Idem, 

FRAUD. 

1.  Payment  op  Subscbiption  in  Pbopebty — Good  Faith  op  Dieeo- 

TOBs.  To  constitute  a  valid  payment  of  a  stock  subscription 
by  the  transfer  of  property,  there  must  be  good  faith  on  the 
part  of  the  directors.  The  law  does  not  require  infallible  judg- 
ment, but  where  the  evidence  shows  an  intentional  overvalu- 
ation or  any  device  to  obtain  possession  of  the  stock  without 
fully  paying  for  it,  the  transaction  will  be  deemed  fraudulent 
in  law  and  in  fact.  The  Buda  Foundry  d  Manufacturing  Com- 
pany, et  al.  V.  Columbian  Celebration  Company,  et  al.,  398. 

2.  Fbadulent  Payment  op  Subscbiption.    Where  certain  inventions 

are  turned  over  to  a  corporation  in  payment  of  a  subscription 
to  its  stock  and  a  large  part  of  such  stock  is  turned  back  into 
the  treasury  of  the  corporation  to  be  used  for  promotional  pur- 
poses, such  transaction  will  be  considered  as  fraudulent  both 
in  law  and  in  fact    Idem. 

FRONTAGE  CONSENTS. 

1.  Street  Railroads — Fbontage  Consents.    Under  the  act  of  March 

30,  1887,  it  is  necessary  to  the  validity  of  a  grant  of  the  city 
council  to  a  street  railroad  of  the  right  to  use  the  streets  that 
the  petition  upon  which  the  council  acts  shows  the  consent  of 
a  majority  of  the  owners  of  all  private  property  in  each  mile 
and  any  fraction  thereof  petitioning  for  the  construction  of 
the  road.  If  the  petition  shows  such  majority  the  action  of  the 
city  council  cannot  be  attacked  except  for  fraud.  Yanderpoel 
V.  The  West  and  South  Town  Street  Railway  Company,  299. 

2.  Injunction— Construction  of  Railroad.    A  property  owner  can- 

not maintain  a  bill  to  restrain  the  construction  of  a  railway 
track  in  a  public  street.  The  Injury  is  to  the  public  and  a 
private  individual  cannot  file  a  bill  on  behalf  of  the  public. 
Idem, 

3.  UNAxriHORiZED  CONSTRUCTION.    Eveu  though  the  railroad  is  being 

laid  without  valid  municipal  authority  or  ordinance,  a  property 
owner  cannot  maintain  a  bill  for  an  injunction.  It  must  be  left 
to  the  municipal  authorities  to  remedy  the  wrong.    Idem, 
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4.  EiSTBCT.  or  Fbqntaob  Last.    The  frontage  law  was  intencled^  how- 

ever, to  provide  a  remedy  for  the  property  owner  wbere  there 
Is  an  unauthorized  iavasLoai.  of  a^street  by  a.  railroad  company. 
Idem. 

5.  Majobitt  C!oNfiEiTT.    But  this  remedy  cannot  be  availed  of  where 

the  majority  of  the  frontai^e  of  the  mile  in  which  the  complain- 
ant's property  i»  located  petitions  for  the  laying  of  the  railroad. 
This  is  tme  even  though  the  ordinance  is  otherwise  invalid. 
Idem. 

6.  Fbontaob  Consents — Pbofebty  oi*  Steam  Rahjeoad  Not  Oonsid- 

EBED.  In  determining  whether  a  majority  of  the  abutting  own- 
ers have  consented  to  the  laying  of  a  street  railroad,  the  fronts 
age  occupied  by  a  steam  railroad  abutting  on  such  street  should 
not  be  taken  into  consideration  in  determining  the  total  front- 
age, as.  steam  railroads  are  considered  as  public  highways. 
Idem. 

HOMICIDE. 

See  Criminal  Law. 

1.  Manslaughter — ^Violation  op  Osdinance  ob  Statute.    The  mere 

violation  of  an  ordinance  or  statute  whereby  death  ensues  does 
not  of  itself  subject  the  wrongdoer  to  punishment  for  man- 
slaughter.   People  V.  Davis,  246. 

2.  MANSLAuoHTEBr-<3oMMissioN  OF  Uni^wfui.  Act.    A  porson  Can- 

not be  held  liable  for  the  crime  of  manslaughter  merely  be- 
cause at  the  time  of  the  killing  he  was  engaged  in  an  unlaw- 
ful act>  unless  the  unlawful  act  or  omission  was  in  its  nature 
wrongful  independent  of  statutory  enactment,  or  unless  the  na- 
tural consequences  of  the  unlawful  act  or  omission  are  danger- 
ous to  life  or  limb,  or  the  act  is  malum  in  ae.    Idem. 

3.  Manslauohisr — Dub    Caution    and    Cibcumspection — Qubbtion 

FOB  JuBT.  It  is  a  question  for  the  Jury  to  determine  whether 
the  defendants  used  due  caution  and  circumspection  in  failing 
to  equip  a  theater  with  fire  apparatus  and  equipment  as  re- 
quired by  law,  whereby  death  is  caused.    Idem. 

4.  Criminal    Negligence — Legal    Duty.    A    defendant  cannot  be 

found  guilty  of  manslaughter  on  account  of  alleged  negligence 
in  omitting  to  perform  an  act  unless  the  law  imposed  a  legal 
duty  upon  him  to  perform  such  act,  or  unless  such  duty  had 
been  directly  assumed  by  contract  or  otherwise.  People  v. 
Davis,  et  ah,  217. 
6.  Common-law  Duty.  In  the  absence  of  statute  there  is  no  duty 
on  the  part  of  the  owner  of  a  building  to  furnish  fire  apparatus, 
and  where  it  is  not  alleged  that  it  was  reasonably  necessary 
or  usual  and  customary  to  furnish  such  apparatus,  the  offense 
of  manslaughter  cannot  be  predicated  upon  a  failure  to  so  equip 
whereby  death  was  caused.    Idem. 

6.  Assumed  Duty.    An  allegation  that  the  defendants  had  under-^ 

taken  the  care,  charge,  management  and  control  of  a  thealer 
building  and  stage  and  that  it  became  the  duty  of  the  defend- 
ants to  see  that  the  ordinances  and  laws  in  relation  to  the  in- 
stallation of  fire  apparatus  and  equipment  were  complied  with 
is  not  a  suflicient  allegation  that  the  defendants  had  assumed 
or  taken  upon  themselves  the  duty  imposed  upon  the  owner  or 
lessee  of  the  building  to  furnish  such  fire  apparatus  and  equip- 
ment.   Idem. 

7.  Obdinances — Duty  XJndeb.    An  ordinance  which  providea  that 

every  building  of  a  certain  class  shall  be  equipped  with  certain 
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ftre  apparatus  and  equipment,  but  whlcb  doeis  not  specifically 
designate  the  person  by  whom  the  duty  shall  be  performed, 
cannot  be  made  the  basis  of  an  indictment  for  manslaughter 
against  the  manager,  business  manager,  or  stage  carpenter,  of 
a  theater  for  criminal  negligence  in  failing  to  comply  with  such 
ordinances,  whereby  death  was  caused.    Idem, 

8;  Proxjmate  Cause — Failube  to  Supply  Fire  Apparatus.  Where 
a  fire  was  caused  in  a  theater  building  by  a  spark  from  an 
electric  light  placed  in  close  proximity  to  certain  draperies 
upon  the  stage,  and  a  large  number  of  persons  are  burned  to 
death,  an  indictment  for  manslaughter  cannot  be  sustained  for 
negligence  in  failing  to  equip  the  building  with  fire  apparatus 
and  equii»nent.  The  fire  will  be  considered  the  proximate 
cause  of  the  death,  and  not  the  failure  to  supply  the  fire  ap- 
paratus and  equipment,  even  though  it  is  alleged  that  if  such 
apparatus  and  equipment  were  installed,  the  fire  would  have 
been  extinguished.    Idem, 

9.  Mansuluohteb — Proximate  Cause.  The  unlawful  act  or  omis- 
sion must  have  been  the  proximate  cause  of  the  death.     Idem. 

10.  Proximate  Cause  of  Death — Failure  to  Supply  Fire-escapes. 

Where  an  ordinance  providing  that  theaters  shall  be  supplied 
with  fire  apparatus  and  equipment  is  not  complied  with,  and 
a  fire  breaks  out  and  death  is  caused,  the  failure  to  comply 
with  such  ordinance  is  the  proximate  cause  of  the  death.  Peo- 
ple v.  Davis,  245. 

11.  "Unlawful  Act" — Defined.    The  words  "unlawful  act,"  as  used 

in  the  statute  defining  manslaughter,  means  unlawful  as  de- 
fined by  the  common  law,  and  includes  not  only  criminal  acts, 
but  trespasses  and  civil  wrongs  which  are  not  prohibited  by 
statute.    Idem. 

12.  Involuntary  Manslaughter — Wilful  Act.     It  Is  a  serious  ques- 

tion whether  the  offense  of  voluntary  manslaughter  can  be 
"wilfully"  committed.    People  v.  Davis,  et  ah,  217. 

13.  Negligence — ^Manslaughter.     If    a    death    occurs    through    the 

negligent  use  of  dangerous  agencies  it  is  manslaughter.  But 
the  negligence  to  be  "unlawful"  must  amount  to  an  omission 
of  a  legal  duty  and  not  a  mere  neglect  of  a  social  or  moral 
duty.    Idem, 

Husband  and  Wife.     See  Divorce, 

IGNORANCE  OF  LAW. 

Municipal  Ordinances — Ignorance  of.  One  of  Law.  An  ordi- 
nance granting  to  a  telephone  company  the  right  to  use  the 
streets  of  the  city, — in  which  ordinance  it  is  provided  that  the 
telephone  company  shall  not  increase  its  established  rates  for 
telephone  service — has  the  force  of  law  within  the  limits  of 
the  municipality,  and  ignorance  of  the  provisions  of  such  or- 
dinance is  ignorance  of  law  and  not  of  fact  Illinois  Glass 
Company  v.  Chicago  Telephone  Company,  579. 

Indians — children  of  as  citizens.    See  Citizenship. 

INDICTMENT. 

See  Criminal  Law,  Homicide, 

Allegations  of  Indictment.    An  argumentative  averment  of  fact 
is  not  sufllcient  in  an  indictment.    People  v,  Davis,  et  al.,  217. 
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2.  Indictment — Conclusions.    An   allegation   that   if   certain   fire 

equipment  had  been  provided  as  required  by  an  ordinance,  a 
fire  could  have  been  extinguished,  is  a  mere  conclusion  of  the 
pleader.    Idem. 

3.  Indictment — Conclusions  in.    In  an  Indictment  the  facts  con- 

stituting the  offense  must  be  set  out.  The  indictment  cannot 
be  aided  by  the  averment  of  conclusions  of  law  or  fact.    Idem. 

4.  Motion  to  Quash  at  Common  Law.    At  common  law  a  motion 

to  quash  an  indictment  was  addressed  to  the  sound  discretion 
of  the  court.  Idem, 
6.  RxTLE  in  Illinois.  But  in  Illinois  error  may  be  assigned  upon 
the  overruling  of  a  motion  to  quash,  and  it  is  the  duty  of  the 
court  to  quash  if  the  indictment  is  insufficient  to  sustain  a 
conviction.    Idem. 

INJUNCTION. 

Right  to  restrain  construction  of  street  railroad,  see  Street 
Railroads,  Frontage  Consents. 

I. 

Subjects  of  Relief  by  Injunction. 

II. 
Mandatory  iNJUNcnoir. 

III. 
Pbactice  and  Pleading. 

1.  Subjects  of  Relief  by  Injunction. 

1.  Construction  of  Raelboad.    A  property  owner  cannot  maintain 

a  bill  to  restrain  the  construction  of  a  railway  track  in  a  pub- 
lic street.  The  injury  is  to  the  public  and  a  private  individual 
cannot  file  a  bill  on  behalf  of  the  public.  Vanderpoel  v.  The 
West  and  South  Town  Street  Railivay  Company,  299. 

2.  Unauthorized  Construction.    Even  though  the  railroad  is  being 

laid  without  valid  municipal  authority  or  ordinance,  a  property 
owner  cannot  maintain  a  bill  for  an  injunction.  It  must  be  left 
to  the  municipal  authorities  to  remedy  the  wrong.    Idem. 

3.  Awnings  Over  Sidewalk.    Where  the  defendants  under  the  au- 

thority of  a  city  ordinance  erect  an  awning  over  the  sidewalk 
in  front  of  their  premises,  and  such  awning  does  not  interfere 
with  public  travel,  an  adjoining  property  owner  is  not  en- 
titled to  an  injunction  restraining  the  maintenance  of  such 
awning.    F.  S.  Webster  Company  v.  Frank,  et  al.,  530. 

4.  Interference  With  View.    As  to  any  interruption  of  complain- 

ant's facilities  of  outlook  in  the  sense  of  view  merely,  it  is 
well  settled  that  Injunction  will  not  lie  as  mere  interference 
with  prospect  is  not  an  incident  of  the  estate,  and  there  is  no 
remedy  in  the  absence  of  a  contract.    Idem. 

5.  Trade-marks    and   Trade    Names — Distinction — ^Right   to    Ex- 

clusive Use  of  Trade  Name.  "Trade-mark"  and  "trade  name" 
are  nearly  synonymous.  There  is  no  exclusive  right  in  a  trade 
name  unless  such  name  has  the  distinguishing  qualities  of  a 
trade-mark  and  is  used  to  distinguish  the  goods,  wares  and 
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merchandise  of  the  user.  Neio  York  Dental  Parlors  v.  Froon,. 
€t  ah,  460. 

6.  Teade  Name — Infbingement — ^Nbcessitt  of.    In  the  absence  of 

fraud,  deception  or  unfair  competition,  the  user  of  a«  trade 
name  .cannot  enjoin  its  use  by  others.    Idem. 

7.  Tbade-mabks — Geographical    Name.    A    geographical    name   or 

term  cannot  be  protected  as  an  exclusive  trade-mark.  They 
must  be  supplemented  by  other  words  which  import  quality  or 
standard.    Idem, 

8.  Trademarks — Misleading    Name.    Where    complainants    use    a 

geographical  name  which  is  misleading,  the  court  will  not  pro- 
tect such  name  as  a  trade-mark.    Idem. 

9.  Business   Plans   and    Systems — Injunction    Against    Use   of. 

The  complainants  commenced  issuing  in  serial  parts  a  port- 
folio of  sights  and  scenes  of  the  world.  These  parts  were  is- 
sued and  distributed  under  contract  by  certain  newspapers  in 
exchange  for  coupons  clipped  from  such  newspapers.  This  plan 
was  originated  by  the  complainants  and  proved  to  be  a  great 
success.  The  defendants  thereafter  issued  a  similar  book  and 
adopted  substantially  the  same  plan  in  doing  its  business. 
The  parts  were  not  copyrighted  and  the  original  pictures  were 
purchased  In  the  open  market.  Held,  there  being  no  copyright, 
trade-mark  or  trade  name  involved,  that  a  court  of  equity  would 
not  grant  relief,  as  there  can  be  no  proprietary  right  merely 
in  a  plan  of  doing  business.  The  Werner  Company  v.  W.  B. 
Conkey  Company,  et  a/.,  91. 

10.  Injunction  to  Restrain  Crime.    A  court  of  equity  has  no  juris- 

diction to  restrain  the  commission  of  a  crime,  nor  to  enforce 
moral  obligations,  nor  can  it  rightfully  interfere  with  the  pe- 
formance  of  an  illegal  act,  merely  because  it  is  illegal,  in  the 
absence  of  any  injury  to  property  rights.  People  ex  rel.  v.  Chi- 
cago Fair  Grounds  Ass'n,  108. 

11.  Injunction  to  Restrain  Nuisance  at  Suit  of  Private  Individual. 

Where  private  individuals  suffer  an  injury  quite  distinct  from 
ft       that  of  the  public  in  general,  by  consequence  of  a  public  nui- 
sance, they  are  entitled  to  an  injunction  and  relief  in  equity. 
Idem, 

12.  Injunction  on  Application  of  Attorney  General.    The  attorneys 

general,  on  his  own  motion,  in  behalf  of  the  state,  may  insti- 
tute proceedings  by  information  in  chancery  to  prevent  obstruc- 
tions or  to  abate  nuisances  on  the  public  highways,  streets,  bays 
or  harbors,  as  citizens  have  in  them  a  vested  right  of  enjoy- 
ment and  user;  but  ^he  state,  as  father  of  the  people,  and  guar- 
dian of  public  morals,  cannot  institute  such  action  in  the  ab- 
sence of  property  rights  or  other  Interests  conferring  jurisdic- 
tion.   Idem, 

13.  Injunction  to  Restrain  Ultra  Vires  Corporate  Acts.    A  corpo- 

ration can  exercise  only  such  powers  and  privileges  as  its  char- 
ter confers;  if  it  transcends  its  charter  powers  the  state  can 
elect  to  proceed  at  law  to  annul  the  charter  or  in  chancery  to 
enjoin  it  from  acting  ultra  vires.    Idem. 

14.  PuHLio  Service  Corporations — Discrimination — ^Remedy  Against. 

Where  a  public  service  corporation  discriminates  in  Its  deal- 
ings with  the  public  there  is  no  remedy  at  law,  and  a  court  of 
equity  will  exercise  jurisdiction  and  issue  a  mandatory  injunc- 
tion to  prevent  such  discriminations.  The  Public  Qrain  and 
Stock  Exchange  v.  Western  Union  Telegraph  Company,  et  al,^ 
548. 
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15.  Telepho>'s  Comfanies.    Su1>8cribers  are  entitled  to  an  Injunc- 

tion restraining  a  telephone  company  from  interfering  witli 
their  telephone  s^rvic6^  even  though  they  have  attached  for- 
eign equipment  to  their  lines,  conditioned,  however,  upon  such 
subscribers  removing  such  foreign  attachmeiiLts.  Beach,  et  al., 
V,  CMcago  Telephone  Company,  158. 

16.  Injunction — Contracts  in  Restraint  of  Tbadb — Coscplainant's 

Remedy.  Where  a  person  is  not  a  party  to  a  contract  in  re- 
straint of  trade,  he  has  no  standing  to  call  upon  a  court  of 
equity  to  interfere.  The  remedies  imposed  by  the  legislature 
for  violations  of  the  anti-trust  laws  ought  to  be  pursued,  and 
where  the  matter  is  not  the  construction  or  the  enforcement  of 
a  contract  between  the  parties  who  appear  in  the  court,  a  court 
of  equity  ought  not  to  take  jurisdiction.  Piatt  v.  National  Am- 
sociation  of  Retail  Druggists,  1. 

17.  Injunction  to  Compel  Course  of  Dealing  Will  Not  Ije,    There 

is  no  way  in  which  a  court  of  equity  can  make  one  man  trade 
with  another.  If  a  merchant  puts  himself  in  a  position  where 
he  liolds  himself  out  to  sell  to  everybody  on  the  same  terms,  it 
may  be  that  an  action  at  law  will  lie  against  the  merchant  for 
any  damages  that  a  party  may  sustain  to  whom  he  refuses  to 
sell,  but  there  is  no  method  of  proceeding  In  equity  to  make 
that  merchant  sell  to  that  individual  unless  he  wants  to.  He 
may  refuse  to  trade  with  him  from  mere  caprice.    Idem, 

18.  Courts  of  Equity — Supervisory  Power  of.    A  court  of  equity 

cannot  undertake  to  supervise  the  entire  wholesale  drug  trade 
in  a  city  and  see  that  the  wholesalers  sell  goods  to  complain- 
ant or  any  one  else.    Idem. 

19.  Temporary    Injunction — What   the  Court  Will   Consider  iif 

Granting.  The  court,  in  granting  an  application  for  a  tem- 
porary injunction,  must  always  look  upon  what  may  be  called 
the  balance  of  equity  or  of  damages.    Idem, 

II.  Mandatory  Injunction. 

1.  Injunction  to  Compel  Performance  of  Personajl  Services.    A. 

court  of  equity  will  not  by  its  ^rit  of  injunction,  compel  the 
performance  of  purely  personal  services.  Thus  where  a  person 
leases  a  boarding  house,  in  consideration  of  the  making  of  a 
monthly  payment  of  $200  in  cash,  and  $25  a  month  in  board  and 
lodging  to  be  furnished  to  the  lessor,  and  the  lessee  refuses  to 
furnish  such  board  and  threatens  to  eject  the  lessor  from  the 
premises,  the  court  cannot  interfere  by  injunction,  as  there  is 
a  complete  and  adequate  remedy  at  law.    Hayden  v,  Kelly.  22. 

2,  Same — ^Remedy — Damages.     In  such  a  case  the  lessor  would  be 

entitled  to  recover  as  damages  the  amount  stipulated  in  the 
lease  as  to  the  value  of  the  board,  viz.:  $25  a  month.  Idem. 
S«  Mandatory  Injunction  Against  Common  Carriers.  When  com- 
plainants are  frequent  shippers  and  a  continuous  series  of  ship- 
ments is  necessary  in  conducting  their  business,  a  mandatory 
injunction  is  the  proper  remedy  to  compel  common  carriers  to 
perform  their  duties  and  carry  goods  tendered  for  transporta- 
tion, since  actions  at  law  would  result  in  a  multiplicity  of  suita 
Marshall  Field  d  Co,  v.  Becklenberg,  59. 

III.  Practice  and  Pleading. 

1.  Dismissal  of  Bill — ^Amendment.    If  the  court  is  of  opinion  that 
the  bill,  where  the  sole  relief  sought  1^  injunction,  does  not 
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make  oat  a  case  entitlfng  the  party  to  an  iiijnnctiOti»  and  that 
it  Is  Incapable  of  amendment  so  as  to  entitle  the  ^arty  to  the- 
relief  sotlght,  tlje  court  will,  Tipon  motion  of  either  party,  dis- 
miss the  bill  for  want  of  equity.  TayJor  v.  The  Ptniman  Com- 
pany,  24. 

2.  StJppLEMENTAL  BiLL — EFFECT  OF.    A  motion  for  Icavo  to  file  a  sup- 

plemental bill,  and  for  a  temporary  injunction,  Is  a  waiver  of 
a  prior  motion  for  a  temporary  Injunction,  and  takes  the  place 
thereof.    Idem, 

3.  Pbactice — Renewal  of  Motion  fob  Injunction.    Where  a  motion . 

for  an  injunction,  or  to  dissolve  one,  is  passed  upon  by  one 
branch  of  the  court,  it  is  an  improper  practice  to  renew  such 
motion  based  upon  the  same  identical  pleadings  and  evidence^ 
before  another  branch  of  the  court    Idem, 

4.  Supplemental  Bill  Afteb  Denial  of  Obiginal  Application  fob 

Injunction.  If  after  the  decision  of  the  original  motion  for  an 
injunction  new  facts  arise  concerning  the  matter  in  dispute,  the 
party  has  a  right  to  renew  his  motion  for  an  Injunction  and 
base  the  same  upon  the  pre-eidsting  facts  and  pleadings  in  the 
cause  and  upon  the  new  matters  which  are  set  forth  in  the  sup- 
plemental bill.    Idem. 

5.  Motive  of  Complainant  in  Filing  Bill  fob  Injunction.    Upon  a 

motion  for  a  temporary  injunction  by  a  stockholder  of  a  corpo- 
ration to  enjoin  it  from  purchasing  the  property  of  another  cor- 
poration— the  issuance  of  which  is  largely  a  matter  of  discre- 
tion of  the  chancellor — the  court  would  cease  to  be  a  court  of 
V  equity  and  conscience  if  it  did  not  take  into  consideration  the 
motive  of  the  complainant,  or  the  real  party  in  interest  in 
instituting  the  suit.    Idem, 

6.  Injunction  Not  Gbanted  fob  Impeopeb  Pubposes.  The  writ  of  in- 

junction is  the  strong  arm  of  the  court,  but  it  is  wielded  and 
controlled  by  the  conscience  and  discretion  of  the  chancellor, 
and  its  use  for  improper  or  unlawful  purposes  will  not  be  per- 
mitted.   Idem. 

7.  Injunction — Annulling  Past  Acts.    Where  a  bill  is  filed  to  re- 

strain the  doing  of  a  certain  act,  the  doing  of  which  should 
and  would  have  been  enjoined,  but  for  the  intervening  injunc- 
tion of  a  Federal  court,  it  Is  the  duty  of  the  court  to  issue  the- 
injunction  to  annul  such  acts,  upon  the  dissolution  of  the  re- 
straining order  in  the  Federal  court.  Totonsend,  et  al.  v.  Chu 
cago  Union  Traction  Company,  et  ah,  312. 

8.  New   Matteb  Abisino  Afteb,  Issuance  of   Injunction   Which 

Would  Cause  Dissolution  of  Same  Can  Only  be  Raised  bt 
Cboss-bill.  Where  an  answer  has  been  filed,  issue  joined  and 
a  motion  to  dissolve  an  injunction  based  upon  such  answer 
has  been  overruled,  it  would  not  be  correct  practice  to  permit 
a  defendant  to  come  in  and  set  up  new  matter  by  means  of  a 
supplemental  answer,  where  such  new  matter  would  defeat  or 
avoid  the  injunction.  The  proper  practice  is  to  file  a  cross-bill. 
Public  Orain  d  Btoch  Exchange  v.  Western  Union  Telegraph 
Company,  562. 

9.  Restbainino  Bbeach  of  Contbact — ^Rules  Applicable.    In  an  ap- 

plication for  an  injunction  to  restrain  an  employe  from  violat- 
ing a  contract  not  to  engage  in  a  particular  business  for  three 
years  after  the  termination  of  his  emplojrment,  the  decisions 
governing  courts  of  equity  as  to  decreeing  st>ecific  performance^ 
of  contracts  should  control.    Oppenheimer  v.  Bayer,  74. 


<54  Index. 


10.  Damages — Bond.    Where  the  question  Is  solely  one  of  damages, 

or  the  right  of  complainant  is  not  clear,  the  court  may  deny 
an  injunction  ^d  require  the  defendant  to  give  bond  to  secure 
the  complainant  against  loss  or  damage.  Vanderpoel,  et  al.  v. 
The  West  d  South  Towns  Street  Railway  Company,  299. 

11.  Motive  of  CoMPLAi:?fANT8.    The  court  will  consider  the  motives 

of  complainants  where  there  is  evidence  that  the  litigation  is 
not  being  prosecuted  in  good  faith  and  for  the  protection  of 
complainants'  rights,  and  the  complainants  withhold  informa- 
tion which  would  enable  the  court  to  pass  upon  the  charge. 
Under  such  circumstances  where  complainants'  rights  are  other- 
wise doubtful,  an  injunction  will  be  denied.    Idem, 

12.  Laches.    A  bill  will  not  lie  to  restrain  the  construction  of  a 

street  railway  where  the  complainant  delayed  until  a  consid- 
erable portion  of  such  railway  had  been  constructed.    Idem. 

INSANE  PERSON. 

Insane  Person — ^Equitable  Jurisdiction  to  Appoint  Tempobaby 
Receives  Until  Appointment  of  Conservator  by  Probate  Coubt. 
Where  it  appears  that  a  person  is  insane  and  incapable  of  man- 
aging his  property  and  business,  held  that  a  court  of  equity  has 
power  to  appoint  a  temporary  receiver  until  the  probate  court 
has  appointed  a  conservator  for  him.  Morris,  by  his  next 
friend,  v.  Roughan  (Rowan),  525. 

INVOLUNTARY  MANSLAUGHTER. 

See  Criminal  Law,  Homicide. 

Involuntary  Manslaughter — ^Wilful  Act.     It  is  a  serious  ques- 
tion  whether  the  offense  of  voluntary  manslaughter  can   be 
'wilfully"  committed.    People  v,  Davis,  et  oi.,  217. 
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JUDICIAL  CONSTRUCTION. 

JuDicrAL  Construction — ^Analogies.  Analogies  are  dangerous  in 
judicial  construction.  Northwestern  Elevated  Railroad  Cozi- 
pany  v.  City  of  Chicago,  480. 

JUDICIAL  NOTICE, 

Ordinances — ^judicial  Notice — Pleading.  The  rule  is  well  settled 
in  Illinois  that  courts  will  not  take  judicial  notice  of  city  or- 
dinances, nor  are  such  ordinances  admissible  in  evidence  unless 
properly  pleaded.    People  v.  Davis,  et  al.,  217. 

Jurisdiction.     See  Courts. 

LACHES. 

As  a  bar  to  relief,  see  Street  Railroads.  As  a  bar  to  stockhold- 
ers' suit,  see  Corporations. 
1.  Laches.  A  bill  will  not  lie  to  restrain  the  construction  of  a 
street  railway  where  the  complainant  delayed  until  a  consid- 
erable portion  of  such  railway  had  been  constructed.  .  Vander- 
poel,  et  ah  v.  The  West  and  South  Towns  Street  Railway  Com- 
pany, 299. 
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2.  Samb — ^Knowledge  of  Ordinance.    Such  laches  is  not  excused  be- 

cause the  complainant  did  not  know  of  the  Inyalidity  of  the 
ordinance.  The  complainant  is  chargeable  with  notice  of  any 
defects,  in  the  petition  of  the  property  owners,  the  proceedings 
of  the  city  council,  or  the  city  ordinance,  which  are  apparent 
on  the  face  thereof.    Idem, 

3.  QuASi-ESTOPPEL  IN  Bquitt — Laches.    Where  complainant  in  De- 

cember, 1899,  filed  his  bill  for  a  temporary  injunction  to  re- 
strain the  Pullman  Company  from  purchasing  the  property  of 
the  Wagner  Company  and  the  motion  was  denied,  and  there- 
after the  Wagner  Company  was  dissolved,  and  there  were  large 
transactions  in  the  sales  of  the  stock  of  the  company,  and  the 
complainant  stood  by  and  witnessed  the  stock  of  the  Pullman 
Company  issued  for  the  purchase  of  the  assets  of  the  Wagner 
Company,  traded  in  publicly  for  more  than  a  year  without  fur- 
ther making  any  move  in  his  suit,  he  has  slept  upon  his  rights, 
by  falling  to  prosecute  his  suit,  until  there  has  arisen  a  quasi- 
estoppel  against  obtaining  relief  by  Injuncton,  If  he  was  ever 
entitled  to  any.    Taylor  v.  The  Pullman  Company,  24. 

4.  Laches.    Where  a  stockholder  takes  no  action  to  protect  his 

rights  for  over  four  years,  and  no  sufficient  reason  appears  why 
he  did  not  do  so,  he  is  guilty  of  laches.  Fahrig  v,  Milwaukee 
d  Chicago  Breweries,  Limited,  et  al.,  296. 

LIMITATIONS. 

1.  When  Cause  of  Action  Accbues.    The  words  "when  a  cause  of 

action  has  arisen,"  as  they  occur  in  the  statute  of  limitations 
pleaded,  mean  when  Jurisdiction  exists  in  the  courts  of  a  state 
to  adjudicate  between  the  parties  upon  the  particular  cause  of 
action,  or  in  other  words  when  the  plaintiff  has  the  right  to  sue 
the  defendant  In  the  courts  of  the  state,  upon  the  particular 
cause  of  action  without  regard  to  the  place  of  its  origin.  Hy- 
m^n  V.  McVeigh  (Supreme  Court),  577. 

2.  Pleas — Statute  op  Limitation.    Pleas  of  the  statute  of  limita- 

tions of  a  foreign  state  are  not  subject  to  demurrer  in  not  al- 
leging the  continued  residence  of  the  defendant  in  the  foreign 
state,  it  not  appearing  that  any  exception  is  made  by  the  law 
of  such  foreign  state  as  pleaded  as  against  those  who  depart 
the  state  after  the  statute  of  limitations  begins  to  run.  If  the 
statute  makes  such  an  exception  the  proper  course  is  to  reply 
and  not  to  demur.    Idem. 

3.  In  Action  to  Enfobce  Stockholber's  Liability — ^When  a  Bab. 

A  bill  was  filed  to  enforce  stockholders'  liability  and  a  demur- 
rer was  sustained  thereto  and  the  bill  dismissed.  Upon  appeal 
the  Judgment  was  reversed.  The  defendant  was  not  notified  of 
the  redocketlng  of  the  case  within  five  years  as  required  by  law. 
Held  that  the  statute  of  limitations  was  a  bar  to  the  action. 
Buda  Foundry  d  Manufacturing  Company,  et  al,  v.  Columbian 
Celebration  Company,  et  ah,  398. 

LIS  PENDENS. 

Lis  Pendens  to  Pubchasebs  of  Cobpobate  Stock.  Where  the  com- 
plainant in  a  suit  to  restrain  a  corporation  from  purchasing 
the  assets  of  a  rival  concern  has  not  prosecuted  his  suit  In 
good  faith  with  all  reasonable  diligence  and  without  unneces- 
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sary  delay,  {mrHiafters  of  the  sto«k  of  the  purtSiaeiiig  eorpora- 
tfon  issued  while  the  milt  for  a  temporary  Injunetlom  ynm  pend- 
ing cannot  be  held  to  have  taken  the  sto6k  with  cODStructiTe 
notice  of  the  pendency  of  the  suit  and  subject  to  future  pro- 
ceedings-therein.    Taylor  V.  The  Pnllman  Compawif,  24. 

KTAJORI'TY. 

1.  MAjoBrry  op  Stockholders — ^What  CoiVSTrruncs.    The  directors 

of  a  street  railway  company  made  a  lease  of  the  company's 
right  of  way,  contingent  upon  the  approval  of  a  majority  of  the 
stockholders  and  provided  for  the  calling  of  a  special  meeting 
of  the  stockholders  "for  the  purpose  of  considering  and  voting 
upon  the  question  of  approving  the  action  of  the  board  of  di- 
rectors." Part  of  the  stock,  the  property  of  the  lessee,  was 
held  in  trust  under  a  deposit  agreement,  to  secure  the  perform- 
ance of  the  lease.  Held  that  such  deposited  stock  was  Incapa- 
ble of  being  legally  voted  by  the  trustee,  and  therefore  should 
not  be  taken  Into  consideration  in  determining  whether  a  ma- 
jority of  the  outstanding  stock  had  voted  in  favor  of  the  lease. 
Tovmsend,  et  aL,  v,  Chicago  Union  Traction  Company,  et  al, 
312. 

2.  CoapoBATioNS — AcQuismoN  OF  Stock  in  Otheb  Cobpobations.   It 

is  against  public  policy  for  one  corporation  to  acquire  a  major- 
ity of  stock  of  another  corporation  for  the  purpose  of  control- 
ling it.  The  holding  of  stock  in  other  corporations  for  some 
purposes  is  not  necessarily  ultra  vires.    Idem, 

MANDAMUS. 

1.  Mandamus  Not  Granted  to  Compel  Public  Officers  to  Enforce 
THE  Laws.  Certain  residents  of  the  village  of  Harlem  pre- 
sented a  petition  for  a  writ  of  mandamus,  alleging  that  gam- 
bling, betting  and  gaming  were  going  on  within  the  limits  of 
the  village  of  Harlem,  and  particularly  at  the  race  track  in 
th&t  village,  in  violation  of  the  laws  of  the  state  of  Illinois  and 
of  the  village  ordinance  of  Harlem,  and  that  the  chief  of  police, 
the  president  of  the  village  and  the  village  board  of  trustees, 
though  often  notified  of  the  aforesaid  violations  of  the  laws 
and  ordinances,  refused  to  enforce  said  laws  and  ordinances, 
and  suppress  gambling,  betting  and  gaming  within  the  village 
limits;  a  peremptory  writ  of  mandamus  was  prayed  for  agatnst 
the  president  of  the  village  of  Harlem,  the  trustees  and  the 
chief  of  police  "commanding  them  and  each  of  them  that  they 
perform  their  respective  and  co-operative  duties  of  their  re- 
spective public  village  offices  of  the  said  village  of  Harlem  and 
take  such  action  and  institute  such  procee^ngs  as  are  neces- 
sary to  enforce  the  police  laws  and  ordinances  of  the  said  vil- 
lage of  Harlem,  and  the  laws  of  the  state  of  Illinois  against 
gambling,  betting  and  gaming  within  the  limits  of  the  said 
village  of  Harlem."  Held,  that  mandamus  was  not  the  proper 
remedy,  and  that  a  writ  of  mandamus  could  not  be  Issued  for 
such  a  purpose,  because  for  the  court  to  undertake  to  exercise 
the  power  of  controlling  matters  of  this  nature  would  be  to 
ignore  the  other  powers  of  the  government,  the  executive  and 
the  legislative,  and  to  usurp  and  put  into  the  courts -own  hand 
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all  the  powers  given  to  all  the  ofDcers  of  government.  It  would 
be  practically  to  substitute  the  court  for  all  other  officers  and 
would  result  in  Judicial  tyranny.  People  ex  rel.  v,  Mohr,  100. 
2.  Mandamus  Will  Not  Issue  to  Ck)MP£L  Public  Officials  to  do 
Theib  Duty  Gbneballt.  Mandamus  is  not  issued  to  command  a 
public  official  generally  to  do  his  duty  and  to  comply  >with  the 
law  of  the  land.  His  duty  is  fixed  by  the  statute;  the  statute 
commands  and  it  is  his  duty  to  obey  the  commands  of  the  stat- 
ute. Mandamus  can  only  issue  to  command  the  performance  or 
the  doing  of  a  specific  act,  not  that  the  officer  shall  perform  all 
his  duties,  or  perform  all  the  acts  required  by  his  office,  but  that 
he  shall  perform  some  specified  act.    Idem. 

Manslaughter.    See  Criminal  Law,  Homicide, 

Mabket  Quotations.    See  Board  of  Trade,  Telegraph  Companies. 

MARRIAGE. 

Annulment  of  Mahriaoe  on  Ground  that  One  of  the  Contract- 
INO  Parties  is  Under  the  Age  of  Legal  Consent.  In  Illinois 
the  age  of  legal  consent  to  marriage  is  seventeen  years  in  males 
and  fourteen  years  in  females.  The  complainant  was  married 
to  the  defendant  while  he  was  under  the  age  of  seventeen  years 
and  ceased  to  cohabit  with  her  before  he  arrived  at  that  age. 
Upon  a  bill  filed  by  him  to  annul  such  marriage  it  was  held 
that  the  marriage  was  voidable,  and  that  inasmuch  as  com- 
plainant had  not  cohabited  with  defendant  after  he  arrived  at 
the  age  of  consent,  he  was  entitled  to  disaffirm  the  contract  ot 
marriage  and  have  the  same  annulled.  Crawford  v.  Crawford,. 
453. 

MASSES. 
See  Trusts. 

1.  Trusts — ^Masses  for  the  Soul — Statute  of  Frauds.    The  de- 

cedent deeded  certain  personal  property,  upon  oral  directions 
that  the  fund  sjiouid  be  devoted  to  the  procurement  of  masses 
for  the  soul  of  the  decedent  and  his  mother.  Held,  that  the 
trust  was  not  void  because  not  wholly  in  writing,  as  tiie  statute 
of  frauds  does  not  embrace  trusts  as  to  personal  property,  but 
only  as  to  realty.    Kehoe  v.  Kehoe,  et  al.,  164. 

2.  Masses  for  the   Soul — Superstitious   Uses.    At  common   law 

gifts  or  devises  for  procuring  masses  are  void,  as  being  for 
superstitious  uses.    Idem. 

3.  Same — English  Statutes.    The  English  statutes  concerning  the 

disposition  of  property  for  superstitious  uses  are  inapplicable 
to  our  conditions  and  inconsistent  with  our  institutions,  and 
never  became  a  part  of  our  law.  The  origin  of  the  Illinois 
statutes  as  to  the  adoption  of  the  common  law  traced.    Idem. 

4.  Same — ^Religious  Belief.    The  right  of  a  person  to  devote  hia 

property  to  what  he  conceives  is  a  religious  purpose,  such  as 
the  procurement  of  masses  for  the  soul,  is  just  as  necessary  to- 
the  religious  liberty  guaranteed  by  the  constitution,  as  the  right 
to  believe  and  worship  according  to  the  dictates  of  one's  own 
conscience.    Idem. 

5.  Same.    A  bequest  for  the  procurement  of  masses  for  the  donor's 

soul  is  a  valid  bequest    Idem, 

42 
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MASTERS  IN  CHANCERY. 

Mabtebs  in  Chancery — Successobs  op — Appointment  of  Special 
CoMMissioNEB.  The  court  has  the  power  to  appoint  a  special 
commissioner  to  complete  the  unfinished  business  of  a  master 
in  chancery  where  the  term  of  office  of  such  master  has  expired 
even  though  his  successor  has  been  appointed.  Chetlaifif  et  ah 
V.  De  Cfrazie,  et  al.,  567. 

MAXIMS. 

Maxims — Ex  JEqvo  et  Bono.  The  maxim  of  ex  wquo  et  hono  Is 
one  of  equity.  Illinois  Glass  Company  v,  Chicago  Telephone 
Company,  5T9.    . 

MiNiSTEBs,  children  of  as  citizens.     See  Citizenship. 

MISJOINDER. 

1.  Misjoinder.    The  manager  of  a  theater  and  building,  the  busi- 

ness manager  of  such  theater  and  the  stage  carpenter  thereof, 
cannot  be  Joined  in  an  indictment  for  manslaughter  for  an  al- 
leged failure  to  equip  such  theater  and  building  and  the  stage 
thereof  with  certain  fire  apparatus  and  equipment  People  v. 
Davis,  et  al,  217. 

2.  Misjoinder.    Whether  several  defendants  who  are  charged  with 

failure  to  perform  several  duties  can  be  joined  in  the  one  in- 
dictment, doubted.    Idem. 

MONOPOLIES. 
See  Combinations  and  Monopolies. 

3f0N0P0iJES — Destruction  of  CoMPETmoN.  Neither  the  establish- 
ing of  monopolies  nor  the  destruction  of  competition  are  looked 
upon  with  favor  by  the  courts.  Public  Grain  d  Stock  Exchange 
V.  Western  Union  Telegraph  Company,  et  al,,  548. 

MORTGAGES. 

1.  Taxes — Right  of  Mortgagee  to  Pay.  Taxes  and  assessments  are 
a  paramount  lien  to  all  others,  and  a  mortgage  lien  holder, 
even  in  the  absence  of  covenant,  has  the  right  to  pay  and  dis- 
charge such  taxes  and  assessments  where  the  mortgagor  fails 
to  do  so.     Sperry  v.  Stinson,  288  (Judg.  rev'd,  174  IlL  125). 

J2,.  Same — Right  to  Redeem.  A  mortgage  lien  holder  may  redeem 
from  tax  sales  and  buy  up  tax  certificates  and  tax  titles  after 
the  time  for  redemption  has  expired,  paying  a  reasonable  con- 
sideration therefor.  The  amount  so  paid,  with  interest,  can  be 
recovered  in  the  foreclosure  proceedings.    Idem. 

"3.  Mortoaoee  as  Purchaser  at  Tax  Sale — ^Rights  of.  There  is 
nothing  in  the  mortgage  contract  which  prevents  the  mort- 
gagee from  purchasing  the  premises  at  a  tax  sale.  But  neither 
the  mortgagor  or  the  mortgagee  are  allowed  to  obtain  any  ad- 
vantage, the  one  over  the  other,  by  reason  of  any  such  par- 
chase,  nor  will  such  purchase  be  allowed  to  ripen  into  an  ad- 
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verse  title  as  against  the  other  party,  or  those  in  privity  with . 
him.    Idem, 

4.  Same — Seven  Yeabs'  Payment  or  Taxes.  Nor  can  payment  of 
taxes  by  the  mortgagee  or  the  mortgagor  in  possession  be  re- 
lied upon  as  payment  of  taxes  under  color  of  title  under  the 
seven-year  Limitation  Act.    Idem. 

€.  Same — Payment  of  Taxes  by  Mobtoaoee.  The  mortgagee  has 
the  right  to  pay  taxes  and  add  the  amount  thereof  to  the  mort- 
gage debt  A  purchase  at  a  tax  sale  is  not  a  payment  of  taxes, 
nor  is  the  purcliase  of  a  tax  certificate  a  payment  of  taxes  or 
a  redemption.    Idem. 

^.  Same — Rights  of  Mobtqagee  Holding  Tax  Cebtificate.    Where 

a  mortgagee  becomes  a  purchaser  at  a  tax  sale  he  is  In  the 
position  of  any  other  purchaser  with  all  the  incidents  and  ob- 
ligations imposed  by  the  statute.    Idem. 

7.  Taxes — ^Payment  of  by  Tax  Pubchaseb  in  Succeeding  Yeabs. 

If  a  mortgagee  holding  a  tax  certificate  fails  to  pay  the  next 
year's  taxes  and  the  property  Is  sold,  the  mortgagor  has  the 
right  to  redeem  from  the  first  sale  by  paying  only  the  amount 
for  which  the  land  was  sold.    Idem. 

8.  Same — Rights  of  Mobtoagors.    Where  a  mortgagee  purchases 

a  tax  certificate  the  mortgagor  has  the  right  of  election, 
whether  the  mortgagee  shall  be  considered  as  a  purchaser  or 
as  holding  the  tax  certificate  for  the  benefit  of  the  mortgagor. 
Idem. 

9.  Taxes — Sale  of  Vigintillionth  Interest.     The  sale,  of  a  vlgin- 

tlUionth  of  certain  land  for  the  non-payment  of  taxes  is  not  a 
cloud  upon  the  title,  and  a  mortgagee  redeeming  from  such  a 
sale  cannot  charge  the  amount  so  paid  against  the  mortgagor. 
The  maxim,  de  minimus  non  curat  lex,  applies.    Idem, 

10.  Tax  Sales.    The  rule  of  caveat  emptor  is  applicable  to  tax  sales 

Idem. 

11.  Trust  Deed — Assignee  of — Subject  to  Equities.     The  assignee 

of  a  mortgage  or  trust  deed  takes  it  subject  to  existing  equities 
between  mortgagor  and  mortgagee.  Chetlain,  et  al.  v.  De  Gra- 
zie,  et  al.,  507. 

12.  Same — Notice  to  Grantor.    The  assignee  of  a  mortgage  or  trust 

deed  in  order  to  protect  his  rights  against  secret  equities  be- 
tween mortgagor  and  mortgagee,  must  give  notice  to  the 
grantor  in  such  mortgage.    Idem. 

13.  Same — Payments  to  Trustee  in  Trust  Deed.     Payments  made 

to  trustee  by  the  mortgagor  before  maturity  without  notice 
from  the  holder  of  the  note  secured  by  such  trust  deed,  will  be 
applied  as  a  credit  on  such  note,  in  a  bill  to  foreclose  the  trust 
deed.    Idem. 

14.  Debtor  and  Creditor — Creating  Relation  Between  Trustee  and 

Mortoaoob  by  Recitals  in  Receipt  fob  Money.  A  trustee  by 
accepting  payments  on  account  of  an  indebtedness  secured  by 
a  trust  deed  cannot  create  the  relation  of  debtor  and  creditor 
between  himself  and  the  mortgagor  by  recitals  in  receipts  given 
on  account  of  such  indebtedness.    Idem. 

15.  Notice  of  Transfer  of  Note  Secured  by  Tbust  Deed — Suffici- 

ency of.  a  general  notice  from  the  holder  of  a  note  secured 
by  a  trust  deed  to  pay  a  negotiable  interest  coupon  to  him  is 
not  a  sufficient  notice  that  he  is  also  the  holder  of  the  princi- 
pal note.    Idem. 

3lbTioN  TO  Quash.    See  Indictment,  Criminal  Law,  Homicide. 
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MOTIVE. 

Wrongful  motive  as  a  bar  to  relief.    See  Injunction, 

1.  Motive  of  CoMpLAUiANT  in  piLaQ  Bill  fob  Injunotiok.    Upon  a 

motion  for  a  temporary  injunction  by  a  stockholder  of  a  corpo- 
ration to  enjoin  it  from  purchasing  the  property  of  another  cor- 
poration— the  issuance  of  which  is  largely  a  matter  of  discre- 
tion of  the  chancellor — ^the  court  would  cease  to  be  a  court  of 
equity  and  conscience  If  it  did  not  take  into  consideration  the 
motive  of  the  complainant,  or  the  real  party  in  Interest  in  in- 
stituting the  suit    Taylor  v.  The  Pullman  Company,  24. 

2.  MonvK  OF  Complainants.    The  court  will  consider  the  motives 

of  complainants  where  there  is  evidence  that  the  litigation  is 
not  being  prosecuted  in  good  faith  and  for  the  protection  of 
complainants'  rights,  and  the  complainants  withhold  informa- 
tion which  would  enable  the  court  to  pass  upon  the  charge. 
Under  such  circumstances  where  complainants'  rights  are  other- 
wise doubtful,  an  injunction  will  be  denied.  Vanderpoel,  et  aJ. 
t;.  The  West  and  South  Toums  Street  Railumy  Company,  299. 

MUNICIPAL  CORPORATIONS. 

See  Ordinances,  Street  Railroads, 

I. 

CONTBACTS. 

II. 
FBANCBlS£a. 

III. 

Obdinanoes. 

IV. 
Police  Poweb, 

V. 

Stbebts. 
i.  contbacts. 

Estoppel — ^Ultra  Vires  Contbacts.  No  estoppel  can  be  placed 
upon  the  city  for  its  action  under  an  ultra  vires  contract. 
Northwestern  Elevated  Railioay  Company  v.  City  of  Chicago, 
et  a/.,  480. 

II.  Franchises. 

1.  Can  Grant  Fbanchise  on  Stbeets  Only  by  Obdinance.  The 
charter  of  the  city  of  Chicago  (city  and  village  act)  is  silent 
as  to  the  mode  in  which  the  council  may  grant  a  franchise  for 
the  use  of  the  streets,  but  such  a  franchise  cannot  be  conferred 
by  a  mere  resolution  of  the  council  but  must  be  by  ordinance 
on  the  passage  of  which  the  yeas  and  nays  must  be  taken,  which 
must  receive  a  majority  vote  of  all  the  members  elect  of  the 
council,  be  submitted  to  the  mayor  for  his  approval,  and  be- 
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transcribed  upon  the  records  of  the  city.  People  v,  LoefHer, 
et  ah,  381. 

2.  PowEB  TO  Sell  Franchises  in  Public  Streets.    The  court  is 

inclined  to  the  opinion  that  the  city  is  without  power  (even 
by  the  joint  action  of  the  mayor  and  aldermen)  to  sell  or  bar- 
ter away  any  franchise  in  the  public  streets  for  a  compensation 
to  be  paid  into  the  city  treasury.  The  city  as  a  public  trustee 
of  the  streets  is  subject  to  the  rule  applying  to  all  trustees, 
whether  individuals  or  corporations,  and  that  is  that  a  trustee 
cannot  control  trust  property  for  his  or  its  own  benefit  The 
city  has  power  to  exact  a  reasonable  license  fee  for  compensa- 
tion for  the  extra  cost  it  may  be  put  to  and  the  supervision  and 
the  use  of  its  police  made  necessary  by  such  use  of  its  streets, 
but  it  cannot  speculate  or  make  money  for  its  treasury,  or  its 
taxpayers,  out  of  its  exercise  of  the  power  to  control  the  public 
streets  as  a  trustee  for' the  public.  Northtoestern  Elevated  Rail- 
road Company  v.  City  of  Chicago,  480. 

3.  Privilfxjes  and  Fbanciiises — CoNSTEUCTnoN  OF  Geants  of.  Grants 

of  special  rights  and  privileges  in  a  public  street  should  be 
strictly  construed  in  favor  of  the  public  and  against  the  grantee 
of  the  privilege.    Idem. 

III.  Ordinances. 

1.  Whether  Public  Laws  or  Private  Contracts.    An  ordinance 

which  grants  to  a  telephone  company  the  right  to  use  the 
streets  and  which  regulates  the  rates  to  be  charged  for  tele- 
phone service  within  the  city,  is  not  a  mere  private  or  business 
contract  between  the  city  and  the  telephone  company,  but  is 
an  exercise  of  the  sovereign  power  of  the  state  delegated  to  the 
city  by  its  charter.  Illinois  Manufacturers  Association,  et  ah 
V.  Chicago  Telephone  Company,  119. 

2.  Practical   Construction — Estoppel    and   Acquiescence.    There 

can  be  no  estoppel  against  the  enforcement  of  an  ordinance 
which  is  a  public  law,  by  reason  of  any  practical  construction 
placed  thereon  by  the  parties  or  by  acquiescence  in  such  prac- 
tical construction.    Idem. 

3.  Legislative  Intent — ^Ascertainment  of.     The  legislative  Intent 

is  to  be  ascertained,  in  the  first  place,  from  the  terms  of  the 
ordinance,  and  in  the  second  place,  by  the  application  of  such 
terms  to  the  subject  matter.  Northwestern  Elevated  Railroad 
Company  v.  City  of  Chicago,  et  ah,  480. 

4.  Ambicuitv — Practical    Cg.nhtkuction    by    Executive    Officers. 

Where  there  is  an  ambiguity  in  a  law  or  ordinance,  practical 
construction  given  the  same  by  executive  oflftcers  charged  with 
its  execution  should  be  considered,  and  when  the  acts  are  re- 
peated, and  for  a  considerable  length  of  time,  they  may  have 
great  and  even  controlling  weight,  and  under  certain  circum- 
stances, may  be  conclusive  by  way  of  equitable  estoppel.    Idem. 

6.  Practical  Construction  of  by  Executive  Officers  Must  be  of 
Same  Ordinance.  The  practical  construction  of  executive  of- 
ficers must  rise  from  acts  done  under  the  law  or  ordinance  to 
be  construed,  and  not  under  other  ordinances  or  laws.    Idem. 

6.  When  City  Bound  by  Practical  Construction  of.  There  could 
be  no  practical  construction  and  no  acquiescence  which  would 
bind  the  city  without  knowledge,  either  actual  or  presumed, 
of  the  city  council  of  such  acts  of  practical  construction  of 
ordinances  by  executive  officers  of  the  city.    Idem. 
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7.  City  Council — 'Foweb  to  Pass  Obdinancb'as  to  Erection  of 

Awning.  The  city  council  under  the  power  to  "regulate  the 
use  of  streets  for  signs,  awnings,  awning  posts/'  etc.,  is  author- 
ized to  permit  the  erection  of  awnings  over  sidewalks.  F.  S. 
Webster  Company  t?.  Frank,  et  ah,  530. 

8.  Requiring   Identification  Numbers  on  Automobiles,  Yaliditt 

OF  Ordinance.  An  ordinance  of  the  city  of  Chicago  requiring 
all  automohiles  operated  in  the  city  of  Chicago  to  display  for 
identification,  numbers  and  letters  as  provided  in  the  ordi- 
nance, held,  upon-  an  application  for  an  injunction  against  its 
enforcement,  to  be  a  valid  exercise  of  the  general  police  power 
of  the  city,  in  connection  with  the  express  power  to  regulate  the 
use  of  the  streets.    Blade,  et  al,  v.  City  of  Chicago,  620. 

IV.  Police  Power. 

1.  Automobiles — Police  Power  of  City  Over.    The  automobile  is 

a  class  unto  itself  and  no  reason  caif  be  perceived  why  the  po- 
lice power  shall  not  be  exercised  as  to  any  specific  class.  And 
it  is  a  proper  exercise  of  the  police  power  and  of  the  power  to 
regulate  the  streets,  for  the  city  council  to  place  them  under 
such  restrictions  as  will  enable  the  police  to  enforce  against 
them  the  penalty  for  exceeding  the  speed  allowed  by  the  city 
ordinance,  and  also  to  enable  the  police  to  enforce  other  re- 
strictions, such  as  in  regard  to  lights,  the  observance  of  the 
laws  of  the  road  by  such  vehicles,  etc.  Blade,  et  al.  v.  City  of 
Chicago,  520. 

2.  Police  Power  of  Cities.    The  police  power  of  the  state  is  dele- 

gated to  the  cities  under  section  62  of  the  city  and  village  act. 
Idem, 

3.  Exercise  of  By  Cities — ^When  a  Judicial  Question.    It  is  for 

the  city  council  to  determine  when  an  exigency  exists  for  the 
exercise  of  the  police  Dower,  but  what  are  the  subjects  of  its 
exercise  is  clearly  a  Juoicial  question.  The  exercise  of  legisla- 
tive discretion  is  not  subject  to  review  by  the  courts  when  the 
measures  adopted  are  calculated  to  secure  the  public  comfort, 
safety  or  welfare,  but  the  measure  so  adopted  must  have  some 
relation  to  the  ends  specified.    Idem. 

4.  Extent  of.    The  city  council  has  no  power  under  the  guise  of 

police  regulation  to  arbitrarily  invade  the  personal  rights  and 
personal  liberty  of  the  individual  citizen.  .  It  cannot,  in  the 
exercise  of  the  police  power,  prohibit  an  act  which  is  harmless 
in  itself,  or  pass  an  ordinance  which  unnecessarily  or  arbi- 
trarily interferes  with  the  right  of  the  citizen  to  use  the  public 
steets.    Idem, 

V.  Streets. 

1.  Elevated  Rah^roadb — ^Right  to^Occupy  Streets.    The  right  to 

exist  as  an  elevated  railroad  was  derived  by  complainant  from 
the  state,  but  the  right  to  occupy  any  of  the  streets  of  the  city 
of  Chicago  by  elevated  railroad  structures  and  the  extent  of 
such  occupation  is  derived  exclusively  from  the  city  by  virtue 
of  the  ordinances  granting  the  rights.  NorthiDestern  Elevated 
Railroad  Company  v.  City  of  Chicago,  et  ah,  480. 

2.  Streets — Control  of  by  Cities.     It  has  always  been  the  policy 

of  the  state  of  Illinois  that  the  municipalities  should  have  the 
control  of  the  streets  within  their  limits.  As  regards  the  title 
of  the  streets,  the  fee  is  vested  in  the  city,  but  It  owns  and  con- 
trols the  streets  as  trustee  only.    Idem, 
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Z.  Ordinances  Gbanttng  Rights  in  Stbeets — Rule  of  Constbuo 
TioN.  The  same  rule  of  constmction  that  would  be  applied  to 
an  act  of  the  general  assembly  of  the  state  granting  the  right 
of  a  railroad  to  occupy  public  highways  should  be  applied  to  an 
ordinance  of  the  city  of  Chicago  granting  rights  and  priylleges 
in  regard  to  the  occupation  of  the  street  by  a  railroad  company. 
Idem. 

4.  Ordinances  Orantino  Use  op  Streets — FolE^  and  Effect  of. 
An  ordinance  granting  rights  and  privileges  in  regard  to  the 
occupation  of  the  streets  by  a  railroad  company  has  all  the 
force  and  effect  of  a  statute  law  as  to  the  right  of  the  railroad 
company  to  use  the  street  and  as  to  the  manner  in  which  it 
shall  occupy  the  same.    Idem. 

6.  Encroachments  On— -Right  of  Public  to  Light  4Nd  Ant.  The 
public  have  the  right  to  insist  that  light  and  air  shall  pene- 
trate every  part  of  a  street,  not  only  to  the  surface  but  above 
the  surface^  and  every  encroachment  upon  such  street,  whether 
upon  the  surface  or  above  the  surface  or  below  the  surface,  be- 
tween such  lot  lines,  is  against  the  common  right  to  the  public; 
that  the  same  shall  be  kept  free  and  unobstructed.    Idem, 

6.  City  Holds  Title  as  Trustee.    The  city  holds  the  fee  and  the 

control  of  the  streets  as  a  trustee  for  the  public,  and  in  its 
control  of  the  streets  its  ownership  is  subordinate  to  its  duties 
as  a  trustee.  It  is  not  a  trustee  for  the  inhabitants  of  the 
city,  but  a  trustee  holding  and  controlling  the  streets  for  the 
public  use.    Idem. 

7.  Obstructions  in — Power  of  City  to  Authorize.    It  is  not  every 

obstruction  of  a  street  or  sidewalk  that  is  illegal.  If  the  ob- 
struction is  authorized  by  the  municipality  and  is  properly  con- 
structed so  as  not  to  interfere  with  the  public  use  of  the  street 
or  sidewalk,  it  is  not  to  be  regarded  as  a  nuisance.  But  it  is 
Indlspensible  that  the  street  or  sidewalk  be  left  free  for  the 
public  use  and  in  as  safe  a  condition  as  it  would  have  been 
without  such  obstruction.  F.  8.  Webster  Company  v.  Frank, 
et  aZ.,  530. 

8.  AwNiNos  0>'er  Sidewalk.    Where  the  defendants  under  the  au- 

thority of  a  city  ordinance  erect  an  awning  over  the  sidewalk 
in  froift  of  their  premises,  and  such  awning  does  not  interfere 
with  public  travel,  an  adjoining  property  owner  is  not  entitled 
to  an  Injunction  restraining  the  maintenance  of  such  awning. 
Idem. 

9.  Interference  With  View.    As  to  any  interruption  of  complain- 

ant's facilities  of  outlook  in  the  sense  of  view  merely,  it  is 
well  settled  that  injunction  will  not  lie  as  mere  interference 
with  prospect  is  not  an  incident  of  the  estate,  and  there  is  no 
remedy  in  the  absence  of  a  contract.  Idem. 
10.  Streets — Manner  of  Ush — City  Council  May  Prescribe.  The 
manner  of  the  use  of  the  streets  is  for  the  city  council  to  pre- 
scribe, and  where  such  city  council  by  a  general  ordinance  au- 
thorizes the  erection  of  awnings  over  a  public  sidewalk  no  com- 
plaint can  be  made.    Idem. 

NEGLIGENCE. 
See  Homicide,  Ordinances,  Proximate  Cause, 

1.  Fire  Apparatus — Duty  to  Provide.  There  is  no  duty  at  common 
law  requiring  the  owner  or  occupant  of  a  building  to  provide 
fire-escapes  and  fire  apparatus.    People  v,  Davis,  245. 
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2.  Places  op  Amusement — Dtjtt  to  Pbovidb  Safe  Place.  Proprie- 
tors of  places  of  amusement  are  bound  to  provide  a  safe  place 
for  their  patrons  and  to  exercise  reasonable  care  for  their  safety. 
Idem, 

8.  Duty — Necessity  of.    Where  there  is  no  duty  imposed  either 

by  law  or  contract  upon  a  particular  person  to  do  a  particular 
act  no  penalty  can  be  imposed  upon  him  for  his  non-perform- 
ance. The  duty  must  be  a  plain  one  and  the  person  who  must 
perform  it  must  be  specifically  designated.    Idem. 

4.  Causa  Pboxima  Noi^  Remota  Spectatub.    It  is  elementary  that 

to  establish  liability  for  the  doing  of  an  unlawful  act,  the 
wrong  must  be  the  direct  and  proximate  cause  of  the  injury. 
Idem, 
6.  Pboximate  Cause  of  Death — Failube  to  Supply  Fire-escafbs. 
Where  an  ordinance  providing  that  theaters  shall  be  supplied 
with  fire  apparatus  and  equipment  is  not  complied  with,  and 
a  fire  breaks  out  and  death  is  caused,  the  failure  to  comply 
with  such  ordinance  is  the  proximate  cause  of  the  death.  Idem^ 

6.  Negligence — Violation  of-  Ordinance.    The  violation  of  an  or- 

dinance is  prima  facie  evidence  of  negligence.    Idem. 

7.  FiBE  Obdinances.    Upon  whom  duty  to  equip  buildings  with  fire 

apparatus  rests.    People  v.  Davis,  et  ah,  217. 

5.  Negligence — Manslaughter.    If   a   death    occurs    through    the 

negligent  use  of  dangerous  agencies  it  is  manslaughter.  But 
the  negligence  to  be  "unlawful"  must  amount  to  an  omission 
of  a  legal  duty  and  not  a  mere  neglect  of  a  social  or  moral 
duty.    Idem. 

9.  Fire  Obdinances — Upon  Whom  Duty  Falls.    Where  city  ordi- 

nances prescribe  that  buildings  of  a  certain  class  shall  be 
equipped  with  fire  apparatus,  equipment,  etc.,  but  fail  to  des- 
ignate the  person  upon  whom  the  duty  rests,  it  will  be  pre- 
sumed that  it  was  the  intention  of  the  city  council  to  impose 
such  duties  upon  the  owner  or  lessee  of  the  building.    Idem. 

10.  Obdinances — Duty  Undeb.    An  ordinance  which  provides  that 

every  building  of  a  certain  class  shall  be  equipped  with  certain 
fire  apparatus  and  equipment,  but  which  does  not  specifically 
designate  the  person  by  whom  the  duty  shall  be  performed,  can- 
not be  made  the  basis  of  an  indictment  for  mtmslaughter 
against  the  manager,  business  manager  or  stage  carpenter  of  a 
theater  for  criminal  negligence  in  failing  to  comply  with  such 
ordinances,  whereby  death  was  caused.    Idem, 

11.  Criminal    Negligence — ^Legal    Duty.    A    defendant   cannot   be 

found  guilty  of  manslaughter  on  account  of  alleged  negligence 
in  omitting  to  perform  an  act  unless  the  law  imposed  a  legal 
duty  upon  him  to  perform  such  act,  or  unless  such  duty  had 
been  directly  assumed  by  contract  or  otherwise.    Idem, 

NEGOTIABLE  INSTRUMENTS. 

Payments  to  Trustee  in  Trust  Deed.  Payments  made  to  trustee 
by  the  mortgagor  before  maturity  without  notice  from  the 
holder  of  the  note  secured  by  such  trust  deed,  will  be  applied 
as  a  credit  on  such  note,  in  a  bill  to  foreclose  the  trust  deed. 
Ohetlain,  et  al.  v.  De  Qrazie,  et  al,,  567. 

NOTICE. 

Notice  of  Transfer  of  Note  Secured  by  Tbust  Deed — Sufitci- 
ENOY  of.    a  general  notice  from  the  holder  of  a  note  secured 
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by  a  trust  deed  to  pay  a  negotiable  interest  coupon  to  him  is 
not  a  sufficient  notice  that  he  is  also  the  holder  of  the  principal 
note.    Chetlain,  et  al.  v.  De  Orazie,  et  al.,  567 

NUISANCES. 

Injunction  to  RESTRAiii  Nuisance  at  Suit  of  Private  Individual. 
Where  private  Individuals  suffer  an  Injury  quite  distinct  from 
that  of  the  public  in  general,  by  consequence  of  a  public  nui- 
sance, they  are  entitled  to  an  injunction  and  relief  in  equity. 
People  ex  rel,  v.  Chicago  Fair  Grounds  Association,  108. 

ORDINANCES. 

Violation  of  as  evidence  of  negligence,  see  Negligence,  Viola- 
tion of  as  manslaughter,  see  Homicide,  See  also  Municipal 
Corporations. 

1.  Duty  to  Uphold.    It  is  the  duty  of  courts  to  so  construe  all 

legislative  enactments  as  to  uphold  their  validity  and  constitu- 
tionality if  it  can  reasonably  be  done.  The  same  rule  applies 
to  ordinances.    People  v,  Davis ^  245. 

2.  Duty  to  Comply  With.    Although  an  ordinance  providing  for 

the  installation  of  certain  fire  apparatus  in  buildings  of  a  cer- 
tain class  fails  to  designate  the  person  who  shall  perform  the 
duty,  it  is  a  violation  of  the  ordinance  to  use  and  occupy  a 
building  constructed  In  violation  of  the  law,  without  complying 
with  the  ordinance.    Idem, 

3.  Invalid,   Where   Subject   to   Approval  of   Non-officiax   Body. 

Where  an  ordinance,  which  provides  that  every  building  of  a 
certain  class  shall  be  equipped  with  a  fire  sprinkler  equipment, 
makes  the  installation  of  such  equipment  subject  to  the  ap- 
proval of  a  non-official  body,  the  requirement  in  regard  to  such 
approval  is  invalid.    Idem, 

4.  Whether  Entire  Ordinance  Invalid.    Where  an  ordinance  is 

entire,  and  each  part  has  a  general  influence  over  the  rest,  and 
one  part  of  it  is  void,  the  entire  ordinance  is  void.  The  void 
part  of  the  ordinance  makes  the  whole  ordinance  void  if  the 
void  and  valid  parts  are  so  connected  as  to  be  essential  to  each 
other.  If  the  invalid  part  can  be  separated  from  the  other  pro- 
visions of  the  law,  and  the  purpose  and  intent  of  the  legisla- 
ture remains  plain  and  effective,  the  Invalid  part  may  be  dis- 
regarded. Idem, 
t.  Same.  The  provision  in  the  ordinance  requiring  the  approval 
of  the  non-official  body  may  be  disregarded  without  impairing 
in  any  degree  the  purpose  or  usefulness  of  the  law.    Idem, 

6.  Fire  Ordinances — Upon  Whom  Duty  Falls.     Where  city  ordi- 

nances prescribe  that  buildings  of  a  certain  class  shall  be 
equipped  with  fire  apparatus,  equipment,  etc.,  but  fail  to  des- 
ignate the  person  upon  whom  the  duty  rests,  it  will  be  pre- 
sumed that  it  was  the  intention  of  the  city  council  to  Impose 
such  duties  upon  the  owner  or  lessee  of  the  building.  People 
V.  Davis,  et  al.,  217. 

7.  Judicial  Notice — Pleading.     The  rule  is  well  settled  in  Illinois 

that  courts  will  not  take  Judicial  notice  of  city  ordinances,  nor 
are  such  ordinances  admissible  in  evidence  unless  properly 
pleaded.  Idem. 
:8.  Ordinances — Dupy  Under.  An  ordinance  which  provides  that 
every  building  of  a  certain  class  shall  be  equipped  with  certain 
fire  apparatus  and  equipment,  but  which  does  not  specifically 
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designate  the  peraon  by  whom  the  duty  shall  be  performed* 
camiot  be  made  the  basis  of  an  indictment  for  manslaughter 
against  the  manager,  business  manager  or  stage  carpenter  of 
a  theater  for  criminal  negligence  in  failing  to  comply  with  such 
ordinances,  whereby  death  was  caused.  Idem. 
9.  Proximate  Cause — Failure  to  Supply  Fibe  Apparatus.  Where 
a  fire  was  caused  in  a  theater  building  by  a  spark  emitted  from 
an  electric  light  placed  in. close  proximity  to  certain  draperies 
upon  the  stage,  and  a  large  number  of  persons  are  burned  to 
death,  an  Indictment  for  manslaughter  cannot  be  sustained  for 
negligence  In  failing  to  equip  the  building  with  fire  apparatus 
and  ^uipment.  The  fire  will  be  considered  the  proximate 
cause  of  the  death,  and  not  the  failure  to  supply  the  fire  ap- 
paratus and  equipment,  even  though  it  is  alleged  that  if  such 
apparatus  and  equipment  were  installed  the  fire  would  have 
been  extinguished.    Idem. 

10.  Rule  of  Construction.    As  a  general  rule  the  courts  will  con- 

strue statutes  as  declaratory  of  the  common  law  and  not  in 
derogation  of  it.  And  when  words  are  used  in  a  statute  which, 
have  a  well  known  meaning  at  common  law,  the  courts  will 
give  such  words  their  common-law  meaning.    Idem. 

11.  Manslaughter — Violation   of  Ordinance  or  Statute  as  Man- 

slaughter. The  mere  violation  of  an  ordinance  or  statute 
whereby  death  ensues  does  not  of  itself  subject  the  wrongdoer 
to  punishment  for  manslaughter.    People  v.  Davis,  245. 

12.  Negligence — Violation  of  Ordinance.    The  violation  of  an  ordi- 

nance is  prima  facie  evidence  of  negligence.    Idem. 

13.  Granting  Rights  in  Streets — Rule  of  Construction.    The  same 

rule  of  construction  that  would  be  applied  to  an  act  of  the  gen- 
eral assembly  of  the  state  granting  the  right  of  a  railroad  to 
occupy  public  highways  should  be  applied  to  an  ordinance  of 
the  city  of  Chicago  granting  rights  and  privileges  in  regard  to 
the  occupation  of  the  street  by  a  railroad  company.  North- 
western Elevated  Railroad  Company  v.  City  of  Chicago,  et  aZ.» 
480. 

14.  Granting  Use  of  Streets — Force  and  BSffect  of.    An  ordinance 

granting  rights  and  privileges  in  regard  to  the  occupation  of 
the  streets  by  a  railroad  company  hais  all  the  force  and  effect 
of  a  statute  law  as  to  the  right  of  the  railroad  company  to  use 
the  street  and  as  to  the  manner  In  which  it  shall  occupy  the 
same.    Idem. 

15.  Legislative  Intent — ^Ascertainment  or.    The  legislative  Intent 

is  to  be  ascertained,  in  the  first  place,  from  the  terms  of  the 
ordinance,  and  in  the  second  place,  by  the  application  of  such 
terms  to  the  subject  matter.    Idem. 

16.  Ambiguity — Practical    Construction    by    ESxecutive    Officers. 

Where  there  is  an  ambiguity  in  a  law  or  ordinance  practical 
construction  given  the  same  by  executive  officers  charged  with 
its  execution  should  be  considered,  and  when  the  acts  are  re- 
peated, and  for  a  considerable  length  of  time,  they  may  have 
^  great  and  even  controlling  weight,  and  under  certain  circum- 

stances, may  be  conclusive  by  way  of  equitable  estoppel.    Idem^ 

17.  Practical  Construction  of  by  EJxbcutive  Officers  Must  be  or 

Same  Ordinance.  The  practical  construction  of  executive  of- 
ficers must  rise  from  acts  done  under  the  law  or  ordinance  to 
be  construed,  and  not  under  other  ordinances  or  laws.    Ideni^ 

JR    yKFwTa  OlIY   BOUND  BY   PRACTICAL  CONSTRUCTION   OF.      There  COUl<l 

al  construction  and  no  acquiescence  which  woulit 
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bind  the  city  without  knowledge,  either  actual  or  presumed,  of 
the  city  council  of  such  acts  of  practical  construction  of  ordi- 
nances by  executive  officers  of  the  city.    Idem. 

19.  Elevated    Railboads — Ordinance    Granting    Powers    to,    Con- 

strued More  Strictly  Than  Ordinance  Granting  Power  to 
Surface  Railroad.  The  construction  of  an  ordinance  as  to 
powers  granted  an  elevated  railroad  must  be  construed  not 
only  more  strictly  than  one  granting  powers  to  a  surface  street 
railroad,  but  it  must  be  held  that  different  principles  apply  in 
making  such  construction.    Idem. 

20.  Telephone  Companies — Duty   to   Furnish  Modern   Equipment 

AT  Rates  Fixed  by  Ordinance.  Where  a  telephone  company 
accepts  an  ordinance  under  which  it  is  permitted  to  use  the 
streets  of  the  city  for  the  purpose  of  placing  its  poles  and 
wires,  and  it  is  provided  in  such  ordinance  that  the  company 
shall  not  increase  the  rates  then  established  for  telephone 
service,  the  company  is  bound  to  furnish  telephones  of  modern 
construction  and  appliances  at  the  ordinance  rate.  Illinois 
Olass  Company  v.  Chicago  Telephone  Company,  579. 

21.  MuNiciPAX.  Ordinances — Ignorance  of  is  One  of  Law.    An  ordi- 

nance granting  to  a  telephone  company  the  right  to  use  the 
streets  of  the  city, — in  which  ordinance  it  Is  provided  that  the 
telephone  company  shall  not  Increase  its  established  rates  for 
telephone  service — ^has  the  force  of  law  within  the  limits  of  the 
municipality,  and  ignorance  of  the  provisions  of  such  ordinance 
is  ignorance  of  law  and  not  of  fact    Idem, 

PAYMENTS. 

Recovery  back,  see  also  Duress,  Telephone  Companies. 

1.  Payment  in   Excess  of  Rate   Fixed  by   Ordinance — Whether 

Voluntary.  Where  a  public  service  corporation  exacts  charges 
in  excess  of  those  allowed  by  law,  the  payment  of  such  charges 
is  not  regarded  as  voluntary,  nor  is  the  making  of  any  protest 
or  objection  necessary  in  order  to  recover  back  such  excess 
charges.  Illinois  Manufacturers*  Association^  et  al.  v.  Chicago 
Telephone  Company,  119. 

2.  Duress  —  Public-Service     Corporation  —  Payment     of     Excess 

Charges  to — Right  to  Recover  Back.  Where  a  subscriber  de- 
mands a  telephone  and  he  cannot  procure  the  same  without 
yielding  to  an  extortionate  demand  and  signing  a  contract  to 
pay  an  excessive  rate,  and  he  does  so  yield,  this  constitutes 
duress  and  the  excess  may  be  recovered  back  in  an  action  for 
money  had  and  received.  Illinois  Olass  Company  v.  Chicago 
Telephone  Company,  579. 

3.  Duress — Common-Law  Doctrine — Growth  of.    The  doctrine  of 

duress  at  common  law  was  confined  originally  to  duress  of  the 
person,  but  subsequently  it  was  extended  to  Include  duress  of 
goods.  Under  the  modem  decisions  it  includes  "moral  duress" 
or  duress  of  business  necessities.    Idem. 

4.  Same — What  Constitutes— Existence  of  Alternative  or  Other 

Legal  Remedy  as  Bar  to  Recovery  of  Money  Paid.  Where  a 
party  for  a  number  of  years  uses  an  inferior  class  of  telephone 
service  which  is  usable  to  the  extent  that  it  is  possible  to  carry 
on  a  conversation  subject  to  interruption,  contracts  for  a  higher 
grade  of  service  at  a  rate  in  excess  of  that  fixed  in  a  city  or- 
dinance, the  payment  of  such  excess  cannot  be  considered  as 
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designate  the  person  by  whom  the  duty  shall  be  performed, 
cannot  be  made  the  basis  of  an  indictment  for  manslaughter 
against  the  manager,  business  manager  or  stage  carpenter  of 
a  theater  for  criminal  negligence  in  failing  to  comply  with  such 
ordinances,  whereby  death  was  caused.  Idem. 
9.  Peoximate  Cause — Failure  to  Supply  Fire  Apparatus.  Where 
a  fire  was  caused  in  a  theater  building  by  a  spark  emitted  from 
an  electric  light  placed  in. close  proximity  to  certain  draperies 
upon  the  stage,  and  a  large  number  of  persons  are  burned  to 
death,  an  indictment  for  manslaughter  cannot  be  sustained  for 
negligence  in  failing  to  equip  the  building  with  fire  apparatus 
and  ^uipment.  The  fire  will  be  considered  the  proximate 
cause  of  the  death,  and  not  the  failure  to  supply  the  fire  ap- 
paratus and  equipment,  even  though  it  is  alleged  that  if  such 
apparatus  and  equipment  were  installed  the  fire  would  have 
been  extinguished.    Idem, 

10.  Rule  of  Construction.    As  a  general  rule  the  courts  will  con- 

strue statutes  as  declaratory  of  the  common  law  and  not  in 
derogation  of  it.  And  when  words  are  used  in  a  statute  which 
haye  a  well  known  meaning  at  common  law,  the  courts  will 
give  such  words  their  common-law  meaning.    Idem. 

11.  Manslaughter — ^Vioi^tion  of  Ordinance  or  Statute  as  Man- 

slaughter. The  mere  violation  of  an  ordinance  or  statute 
whereby  death  ensues  does  not  of  itself  subject  the  wrongdoer 
to  punishment  for  manslaughter.    People  v.  Davis,  245. 

12.  Negligence — Violation  of  Ordinance*    The  violation  of  an  ordi- 

nance is  primxi  facie  evidence  of  negligence.    Idevi. 

13.  Granting  Rights  in  Streets — Rule  of  Construction.    The  same 

rule  of  construction  that  would  be  applied  to  an  act  of  the  gen- 
eral assembly  of  the  state  granting  the  right  of  a  railroad  to 
occupy  public  highways  should  be  applied  to  an  ordinance  of 
the  city  of  Chicago  granting  rights  and  privileges  in  regard  to 
the  occupation  of  the  street  by  a  railroad  company.  North- 
western Elevated  Railroad  Company  v.  City  of  Chicago,  et  al.^ 
480. 

14.  Granting  Use  of  Streets — Force  and  BJffect  of.    An  ordinance 

granting  rights  and  privileges  in  regard  to  the  occupation  of 
the  streets  by  a  railroad  company  haCs  all  the  force  and  eCtect 
of  a  statute  law  as  to  the  right  of  the  railroad  company  to  use 
the  street  and  as  to  the  manner  in  which  it  shall  occupy  the 
same.    Idem. 

15.  Legislative  Intent — Ascertainment  of.    The  legislative  intent 

is  to  be  ascertained,  in  the  first  place,  from  the  terms  of  the 
ordinance,  and  in  the  second  place,  by  the  application  of  such 
terms  to  the  subject  matter.    Idem. 

16.  Ambiguity — Practical    Construction    by    Exxcutivk    Officers. 

Where  there  is  an  ambiguity  in  a  law  or  ordinance  practical 
construction  given  the  same  by  executive  ofllcers  charged  with 
its  execution  should  be  considered,  and  when  the  acts  are  re- 
peated, and  for  a  considerable  length  of  time,  they  may  liave 
great  and  even  controlling  weight,  and  under  certain  circum- 
stances, may  be  conclusive  by  way  of  equitable  estoppel.    Idem^ 

17.  Practical  Construction  of  by  Exrcuti\tc  Officers  Must  be  of 

Same  Ordinance.  The  practical  construction  of  executive  of- 
ficers must  rise  from  acts  done  under  the  law  or  ordinance  to 
be  construed,  and  not  under  other  ordinances  or  laws.    Idem, 

18.  When  City  Bound  by  Practical  Construction  of.    There  could 

be  no  practical  construction  and  no  acquiescence  which  would 
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bind  the  city  without  knowledge,  either  actual  or  presumed,  of 
the  city  council  of  such  acts  of  practical  construction  of  ordi- 
nances by  executive  officers  of  the  city.    Idem. 

19.  Elevated    Railroads — Ordinance    Granting    Powers    to.    Con- 

strued More  Strictly  Than  Ordinance  Granting  Power  to 
Surface  Railroad.  The  construction  of  an  ordinance  as  to 
powers  granted  an  elevated  railroad  must  be  construed  not 
only  more  strictly  than  one  granting  powers  to  a  surface  street 
railroad,  but  it  must  be  held  that  different  principles  apply  in 
making  such  construction.    Idem. 

20.  Telephone  Companies — Duty  to  Furnish   Modern   Equipment 

AT  Rates  Fixed  by  Ordinance.  Where  a  telephone  company 
accepts  an  ordinance  under  which  it  is  permitted  to  use  the 
streets  of  the  city  for  the  purpose  of  placing  Its  poles  and 
wires,  and  it  is  provided  in  such  ordinance  that  the  company 
shall  not  increase  the  rates  then  established  for  telephone 
service,  the  company  is  bound  to  furnish  telephones  of  modern 
construction  and  appliances  at  the  ordinance  rate.  Illinois 
Glass  Company  v.  Chicago  Telephone  Company,  579. 

21.  Municipal  Ordinances — Ignorance  ot  is  One  of  Law.    An  ordi- 

nance granting  to  a  telephone  company  the  right  to  use  the 
streets  of  the  city, — in  which  ordinance  it  is  provided  that  the 
telephone  company  shall  not  increase  its  established  rates  for 
telephone  service — ^has  the  force  of  law  within  the  limits  of  the 
municipality,  and  ignorance  of  the  provisions  of  such  ordinance 
is  ignorance  of  law  and  not  of  fact.    Idem. 

PAYMENTS. 

Recovery  back,  see  also  Duress,  Telephone  Companies. 

1.  Payment  in  Excess  of  Rate   Fixed  by  Ordinance — ^Whether 

Voluntary.  Where  a  public  service  corporation  exacts  charges 
in  excess  of  those  allowed  by  law,  the  payment  of  such  charges 
is  not  regarded  as  voluntary,  nor  is  the  making  of  any  protest 
or  objection  necessary  in  order  to  recover  back  such  excess 
charges.  Illinois  Manufacturers'  Association^  et  al.  v.  Chicago 
Telephone  Company,  119. 

2.  Duress  —  Public-Service     Corporation  —  Payment    of     Excess 

Charges  to— Right  to  Recover  Back.  Where  a  subscriber  de- 
mands a  telephone  and  he  cannot  procure  the  same  without 
yielding  to  an  extortionate  demand  and  signing  a  contract  to 
pay  an  excessive  rate,  and  he  does  so  yield,  this  constitutes 
duress  and  the  excess  may  be  recovered  back  in  an  action  for 
money  had  and  received.  Illinois  Olass  Company  v.  Chicago 
Telephone  Company,  579. 

3.  Duress — Common-Law  Doctrine — Growth  of.    The  doctrine  of 

duress  at  common  law  was  confined  originally  to  duress  of  the 
person,  but  subsequently  it  was  extended  to  include  duress  of 
goods.  Under  the  modem  decisions  it  includes  "moral  duress" 
or  duress  of  business  necessities.    Idem. 

4.  Same — ^What  Con stitute»— Existence  of  Alternative  or  Other 

Legal  Remedy  as  Bar  to  Recovery  of  Money  Paid.  Where  a 
party  for  a  number  of  years  uses  an  inferior  class  of  telephone 
service  which  is  usable  to  the  extent  that  it  is  possible  to  carry 
on  a  conversation  subject  to  interruption,  contracts  for  a  higher 
grade  of  service  at  a  rate  in  excess  of  that  fixed  in  a  city  or- 
dinance, the  payment  of  such  excess  cannot  be  considered  as 


«668  Index. 


involuntary  where  the  party  paying  was  not  forcell  to  haye 
the  better  service  and  it  could  have  obtained  relief  by  applying 
for  an  injunction.      Idem. 

.6.  Dtjbess — Only  Exists  Where  These  is  no  Alternative.  Where 
a  party  is  called  upon  to  subxnit  to  an  illegal  demand  and  he 
has  no  other  alternative  but  to  submit,  such  payment  cannot  be 
considered  as  voluntary  and  he  may  recover  back  such  amount. 
Idem. 

^.  Same — Necessity  of  Protest.  Where  a  payment  Is  made  under 
duress,  and  a  protest  would  be  unavailing  no  protest  need  be 
made.  But  if  a  protest  would  be  availing  to  stop  the  payment 
of  the  money,  a  protest  would  be  necessary.    Idem. 

7.  Duress — ^What  Constitutes — Payments  Made  to  Pdblio-Servicb 

Corporation  in  Excess  of  Legal  Rate.  The  plaintiCt  for  1a 
number  of  years  made  payments  for  an  Improved  telephone 
service  in  excess  of  the  rates  fixed  by  ordinance.  The  plaint- 
iff had  previously  had  in  his  place  of  business  an  inferior  type 
of  telephone  service  at  the  ordinance  rate.  Both  parties  be- 
lieved at  the  time  of  making  the  contract  for  such  excess  pay- 
ment that  the  telephone  company  had  the  right  to  demand  the 
excess  payment.  Nothing  was  said  about  the  relative  rights 
of  the  parties  at  the  time  the  contract  was  made.  The  defend- 
ant was  first  approached  by  the  plaintiff  and  the  matter  was 
concluded  without  protest  on  the  part  of  the  plaintiff  and  with- 
out any  threat  on  the  part  of  defendant  to  disturb  the  existing 
telephone  service  then  in  operation  in  plaintiff's  place  of  busi- 
ness. The  evidence  did  not  disclose  an  immediate  necessity  for 
the  improved  telephone  service  as  the  inferior  service  was  usa- 
ble and  practically  efficient  Held  that  such  payments  were 
voluntary  and  could  not  be  recovered  back.    Idem. 

8.  Duress  Defined.    Duress  exists  when  one  by  the  unlawful  act 

of  another  is  Induced  to  make  a  contract  to  perform  some  act 
under  circumstances  which  deprive  him  of  the  exercise  of  free 
will.    Idem. 

9.  Same — Consciousness  of  Illegality  of  Demand.    To  constitute 

an  involuntary  payment  both  parties  must  have  a  consciousness 
that'  the  demand  is  unlawful  at  the  time  of  such  payment 
Idem. 

10.  Same — Exercise  of  Free  Will.    And  where  plaintiff  In  making 

excess  payments  was  under  no  immediate  necessity  of  doing 
so  and  where  nothing  was  said  or  done  which  deprived  it  of  the 
exercise  of  its  free  will,  the  payments  will  be  considered  as 
voluntary.    Idem. 

11.  Same — Successive  Payments.    Where  payments  are  made  suc- 

cessively for  nearly  five  years  without  any  discussion  or  con- 
tention of  any  sort,  and  without  any  protest^  or  suggestion  that 
the  amount  was  excessive,  no  recovery  can  be  had.    Idem, 

12.  Same — When  Payments  Are  Voluntary — Knowledge  of  Rights. 

Money  voluntarily  paid,  without  protest,  and  where  there  Is 
not  present  the  element  of  duress,  cannot  be  recovered  back, 
where  it  appears  that  the  parties  either  knew  or  were  charge- 
able with  knowledge  of  their  rights,  and  of  the  unlawful  exac- 
tion ai  the  time  of  payment  This  is  the  rule  in  tax,  water  and 
gas  cases  without  exception.    Idem. 

13.  Same — Ignorance  of  Legal  Rights — Alternate  Remedy.    Where 

plaintiff  mistook  his  legal  rights  under  an  ordinance,  and  in 
ignorance  of  the  law  affecting  the  contract,  freely,  tamely  and 
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unprotestlngly  entered  into  it,  and  in  faith  of  it  uncomplain- 
ingly and  voluntarily  continued  for  nearly  five  years  to  pay  the 
excessive  contract  price,  a  condition  which  could  have  been  re- 
lieved by  protest  or  by  the  aid  of  an  injunction,  no  recovery 
could  be  had.  Idem. 
14.  Recovery  of  Moi^ey  Which  Defendant  in  Equity  and  Good  Con- 
science Ought  not  to  Retain.  A  recovery  can  not  be  had  in- 
an  action  at  law  for  money  paid  merely  because  the  defendant 
ex  ccquo  et  bono  ought  not  to  retain  it.  But  this  maxim  may- 
receive  an  additional  exemplification  in  equity.    Idem, 

PARTIES. 

1.  Recei\tbs — Not  Necessary  Parties  to  Stockholders*  Suit.    The 

receivers  of  a  corporation  are  not  necessary  to  parties  to  a  mi- 
nority stockholders*  suit  where  the  controversy  relates  to  the 
voting  power  of  certain  stock  held  by  a  trustee,  the  legality  of 
an  election  of,  and  the  extent  of  the  power  of  directors,  etc. 
Toionsend,  et  al.  v,  Chicago  Union  Traction  Co.,  et  ah,  312. 

2.  Cestui  Que  Trust.    A  cestui  que  trust  is  not  a  necessary  party 

to  litigation  in  which  he  is  represented  by  the  trustee.    Idem. 

3.  Parties — ^Who  Are  Necessary  in  Bnx  to  Compel  Telbosaph 

Company  to  Furnish  Complainant  With  Market  Quotations 
OF  Board  of  Trade.  Where  a  bill  is  filed  to  compel  a  telegraph 
company  to  furnish  market  quotations  of  the  board  of  trade, 
gathered  by  the  telegraph  company  on  the  fioor  of  such  board, 
and  it  is  averred  that  the  board  of  trade  claims  such  quotations 
as  its  private  property  and  has  forbidden  the  telegraph  com- 
pany to  furnish  the  same  to  complainant,  such  board  has  a  di- 
rect interest  in  the  litigation  and  is  therefore  a  necessary  party 
to  the  suit.  Public  Grain  d  Stock  Exchange  v.  Western  Union 
Telegraph  Company,  562. 

4.  Parties — Unorganized    Corporation.    Where   the    certificate   of 

final  organization  of  a  corporation  has  not  been  filed  in  the  re- 
corder's office  as  required  by  statute,  it  is  not  necessary  to 
make  such  corporation  a  party  defendant  in  a  bill  to  enjoin  the 
recording  of  the  certificate,  as  by  so  doing  the  complainant 
would  admit  that  it  was  an  existing  corporation.  Elgin  Na- 
tional Watch  Company  v.  Eppenstein,  et  al.,  602. 

5.  Lack  of  Necessary  Parties.    The  holders  of  the  stock  of  a  de- 

fendant company  issued  during  the  pendency  of  the  suit,  for 
the  purchase  of  certain  property,  are  necessary  parties  to  a 
supplemental  bill  proposed  to  be  filed  for  the  purpose  of  re- 
straining a  purchase  of  such  property  and  in  the  absence  of 
such  stockholders  a  motion  for  a  temporary  injunction  will  be 
denied.     Taylor  v.  The  Pullman  Company,  24. 

PARTNERSHIP. 

1.  Partnership — Compensation  of  Partners.    Each  partner  is  un- 

der obligation  to  devote  his  skill  and  effort  to  the  promotion  of 
the  business  of  the  firm.  In  the  absence  of  special  agreement, 
one  partner  is  not  entitled  to  any  special  compensation  for 
services  in  prosecuting  the  partnership  business,  even  though 
such  partner  has  greater  industry  or  ability  than  his  co-part- 
ners,   Curtis  V.  Palmer,  70. 

2.  Same — Surviving  Partners.    The  same  rule  applies  as  to  the^ 

services  of  a  surviving  partner  as  between  him  and  tile  repre^- 
Bentatives  of  a  deceased  partner.    Idem, 
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3.  Same — ^Extbaobdinabt  Sebvices.  Where  a  surviving  partner 
renders  unusual  or  extraordinary  services  In  preserving  the 
partnership  estate,  or  where  the  surviving  partner  devotes  his 
whole  time  to  the  business  and  carries  it  on  successfully,  he 
is  entitled  to  charge  a  reasonable  sum  for  his  services.    Idem, 

PLEADING. 

1.  Assumed  Dctt.    An  allegation  that  the  defendants  had  under- 

taken the  care,  charge,  management  and  control  of  a  theater 
building  and  stage  and  that  it  became  the  duty  of  the  defend- 
ants to  see  that  the  ordinances  and  laws  in  relation  to  the  in- 
stallation of  fire  apparatus  and  equipment  were  complied  with, 
is  not  a  sufficient  allegation  that  the  defendants  had  assumed 
or  taken  upon  themselves  the  duty  imposed  upon  the  owner  or 
lessee  of  the  building  to  furnish  such  fire  apparatus  and  equip- 
ment.   People  V.  Davia,  et  aJ.,  217. 

2.  Allegation  as  to  Duty.    An  allegation  that  it  was  the  duty  of 

a  defendant  to  perform  certain  acts  is  a  mere  conclusion  of  the 
pleader.    Idem. 

3.  Eqiity    Practice — Matteb    of    Defense    Arising    Afteb    Issue 

Joined — How  Raised.  A  new  defense  arising  after  issue  joined 
upon  answer  filed  should  be  brought  before  the  court  by  means 
of  a  cross-bill  in  the  nature  of  a  plea  puis  darrein  continuance. 
Public  Orain  d  Stock  Exchange  v.  Western  Union  Telegraph 
Company,  5G2. 

4.  Same.     There  are  cases,  however,  where  the  new  matter  has  been 

permitted  to  be  brought  in  by  supplemental  answer.    Idem. 

5.  Same — When   Immaterial  How  Do^ense  Presented.     In  many 

cases  it  would  be  immaterial  whether  new  matter  is  brought 
before  the  court  by  supplemental  answer  or  cross-bill,  as  for 
Instance,  where  a  release  has  been  obtained  after  answer  filed 
and  the  only  question  raised  is  as  to  the  fact  of  execution. 
Idem. 

6.  Supplemental  Answer — Bringing  in  New  Parties  by.    No  per- 

son can  be  brought  into  a  case  by  suiplemental  answer.  It 
must  be  done  by  cross-bill.    Idem. 

7.  PiJL\S' — Statute  of  Limitation.     Pleas  of  the  statute  of  limita- 

tions of  a  foreign  state  are  not  subject  to  demurrer  in  not  al- 
leging the  continued  residence  of  the  defendant  in  the  foreign 
state,  it  not  appearing  that  any  exception  is  made  by  the  law 
of  such  foreign  state  as  pleaded  as  against  those  who  depart 
the  state  after  the  statute  of  limitations  begins  to  run.  If  the 
statute  makes  such  an  exception  the  proper  course  is  to  reply 
and  not  to  demur.    Hyvian  v.  McVeigh  (Supreme  Court),  577. 

POLICE  POWER. 

1.  Police  Power  of  Cities.     The  police  power  of  the  state  is  dele- 

gated to  the  cities  under  section  62  of  the  city  and  village  act 
♦SZade,  et  ah,  v.  City  of  Chicago,  520. 

2.  Exerclse  of  by  Cities — ^When  a  Judicial  Question.     It  is  for 

the  city  council  to  determine  when  an  exigency  exists  for  the 
exercise  of  the  police  power,  but  what  are  the  subjects  at  its 
exercise  is  clearly  a  judicial  question.    The  exercise  of  legls- 
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latiye  discretion  is  not  subject  to  review  by  the  courts  when 
the  measures  adopted  are  calculated  to  secure  the  public  com- 
fort, safety  or  welfare,  but  the  measure  so  adopted  must  have 
some  relation  to  the  ends  specified.  Idem. 
3.  Powi»  OF  Cities,  Extent  of.  The  city  council  has  no  power 
under  the  guise  of  police  regulation  to  arbitrarily  invade  the 
personal  rights  and  personal  liberty  of  the  individual  citizen. 
It  cannot,  in  the  exercise  of  the  police  power,  prohibit  an  act 
which  is  harmless  in  itself,  or  pass  an  ordinance  which  unnec- 
essarily or  arbitrarily  interferes  with  the  right  of  the  citizen 
to  use  the  public  streets.    Idem. 

Pbaotical  Construction   of  Oedinances.    See  Municipal  Corpora- 
tions, Ordinances. 

PRACTICE 

1.  CouBTS — Correction  of  Record.    The  court  in  the  exercise  of 

its  equitable  poWer  may  properly  correct  its  records  and  amend 
its  orders  and  judgments,  even  after  the  term  at  which  the 
order  was  entered  has  gone  by.  Such  amendments,  however, 
must  be  made  from  the  minutes  of  the  judge.  Pinkerton,  et  al. 
V.  Grand  Pacific  Hotel  Company,  517. 

2.  Same — By  Whom  Made.    The  power  to  amend  the  record  of  the 

court  rests  only  in  the  particular  court  where  the  error  oc- 
curred.   Idem. 

3.  Temporary   Injunction — What  the   Court   Will   Consider   in 

Granting.  The  court,  in  granting  an  application  for  a  tem- 
porary injunction,  must  always  look  upon  what  may  be  called 
the  balance  of  equity  or  of  damages.  Piatt  v.  National  Associ- 
ation of  Retail  Druggists,  1. 

4 

(  PROHIBITION. 

1.  Against  County  Court.    The  county  court  is  not  such  an  "in- 

ferior court"  as  a  court  to  which  the  circuit  court  could  issue 
its  writ  of  prohibition.  People  ex  rel.  Lindauer  v.  Prendergast, 
308. 

2.  Matter  of  Doubt.    Where  the  court  has  any  doubt  whatever  as 

to  its  own  jurisdiction  over  the  county  court  that  is  sufBcient 
cause  of  itself  for  the  denial  of  the  writ  of  prohibition.    Idem. 

3.  Appeals  from  County  Court.    The  fact  that  the  appellate  court 

has  appellate  jurisdiction  over  the  county  court,  while  the  ap- 
pellate jurisdiction  of  the  circuit  court  over  the' county  court 
is  doubtful,  is  a  sufficient  reason  for  refusing  the  writ  of  pro- 
hibition.   Idem, 

4.  Effect  of  Right  of  Appeal.    In  a  case  where  the  right  of  appeal 

or  writ  of  error  exists,  the  writ  of  prohibition  is  not  a  writ  of 
right  ex  debito  jtistitiw,  but  it  issues  ex  gratia  resting  in  the 
sound  legal  discretion  of  the  court  and  depending  upon  the  cir- 
cumstances of  each  particular  case.  Idem. 
6.  When  Writ  Issues.  The  writ  of  prohibition  should  never  issue 
except  In  a  clear  case  of  usurpation  of  jurisdiction,  and  then 
only  in  case  of  extreme  necessity.    Idem. 

Protest — ^necessity  of  in  action  to  recover  back  excessive  charges. 
See  Duress,  Payments. 
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PROXIMATE  CAUSE. 
See  Negligence,  Homicide,  Ordinances, 

1.  Proximate  Cause.    To  Constitute  Manslaughter.    The  unlaw- 

ful act  or  omission  must  have  been  the  proximate  cause  of  the 
death.    People  v.  Davis,  et  ah,  217. 

2.  Failure  to  Sctfply  Fire  Apparatus.    Where  a  fire  was  caused 

In  a  theater  building  by  a  spark  emitted  from  an  electric  light 
placed  in  close  proximity  to  certain  draperies  upon  the  stage, 
and  a  large  number  of  persons  are  burned  to  death,  an  indict- 
ment for  manslaughter  cannot  be  sustained  for  negligence  in 
failing  to  equip  the  building  with  fire  apparatus  and  equipment 
The  fire  will  be  considered  the  proximate  cause  of  the  death, 
and  not  the  failure  to  supply  the  fire  apparatus  and  equipment, 
even  though  it  is  alleged  that  If  such  apparatus  and  equipment 
were  Installed,  the  fire  would  have  been  extinguished.    Idem, 

3.  Causa  Proxima  Non  Remota  Spectatur.    It  Is  elementary  that 

to  establish  liability  for  the  doing  of  an  unlawful  act,  the 
wrong  must  be  the  direct  and  proximate  cause  of  the  injury. 
People  V.  Davis,  245. 

PUBLIC  OFFICERS. 

1.  Mandamus  Not  Granted  to  Compel  Public  Officers  to  Enforce 

THE  Laws.  Certain  residents  of  the  village  of  Harlem  pre- 
sented a  petition  for  a  writ  of  mandamus,  alleging  that  gam- 
bling, betting  and  gaming  were  going  on  within  the  limits  of 
the  village  of  Harlem,  and  particularly  at  the  race  track  In  that 
village.  In  violation  of  the  laws  of  the  state  of  Illinois  and  of 
the  village  ordinance  of  Harlem,  and  that  the  chief  of  police, 
the  president  of  the  village  and  the  village  board  of  trustees, 
though  often  notified  of  the  aforesaid  violations  of  the  laws 
and  ordinances,  refused  to  enforce  said  laws  and  ordinances, 
and  suppress  gambling,  betting  and  gaming  within  the  village 
limits;  a  peremptory  writ  of  mandamus  was  prayed  for  against 
the  president  of  the  village  of  Harlem,  the  trustees  and  the 
chief  of  police  "commanding  them  and  each  of  them  that  they 
perform  their  respective  and  co-operative  duties  of  their  re- 
spective public  village  oflBces  of  the  said  village  of  Harlem  and 
take  such  action  and  institute  such  proceedings  as  are  neces- 
sary to  enforce  the  police  laws  and  ordinances  of  the  said  vil- 
lage of  Harlem,  and  the  laws  of  the  state  of  Illinois  against 
gambling,  betting  and  gaming  within  the  limits  of  the  said 
village  of  Harlem."  Held,  that  mandamus  was  not  the  proper 
remedy,  and  that  a  writ  of  mandamus  could  not  be  issued  for 
such  a  purpose,  because  for  the  court  to  undertake  to  exercise 
the  power  of  controlling  matters  of  this  nature  would  be  to 
Ignore  the  other  powers  of  the  government,  the  executive  and 
the  legislative,  and  to  usurp  and  put  into  the  court's  own  hand 
all  the  powers  given  to  all  the  oflBcers  of  government  It  would 
be  practically  to  substitute  the  court  for  all  other  ofiicers  and 
would  result  in  judicial  tyranny.    People  ex  rel,  v,  Mohr,  100. 

2.  Mandamus  Wn.L  Not  Issue  to  Compel  Public  Officials  to  do 

Their  Duty  Generally.  Mandamus  Is  not  issued  to  command 
a  public  ofiicial  generally  to  do  his  duty  and  to  comply  with  the 
law  of  the  land.     His  duty  Is  fixed  by  the  statute;  the  statute 
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commands  and  It  Is  his  duty  to  obey  the  commands  of  the  stat- 
ute. Mandamus  can  only  Issue  to  command  the  performance 
or  the  doing  of  a  specific  act,  not  that  the  officer  shall  perform 
all  his  duties,  or  perform  all  the  acts  required  by  his  office,  but 
that  he  shall  perform  some  specified  act    Idem. 

PUBLIC  POLICY. 
See  Contracts,  Combinations  and  Monopolies, 

1.  Defined.    By  public  policy  is  Intended  that  principle  of  law 

which  holds  that  no  subject  can  lawfully  do  that  which  has  a 
tendency  to  be  Injurious  to  the  public,  or  against  the  public 
good,  which  may  be  termed  a  policy  of  the  law  or  public  policy 
in  the  administration  of  the  law.  Taylor  v.  The  Pullman  Comr 
pany,  24. 

2.  CouBTS  Cannot  Dbclarb  that  Against  Public  Policy  Which 

THE  State  Pcbmits  to  be  Done.  The  courts  cannot  permit  that 
to  be  declared  against  public  policy  which  the  state  permits  to 
be  done.  To  permit  the  courts  to  declare  that  to  be  illegal 
^  and  void  which  is  authorized  by  the  legislature  of  the  state, 
would  be  to  substitute  the  courts  for  the  legislature.    Idem, 

3.  Lease  of  Railboad.    If  the  public  policy  or  statutory  law  of 

the  state  permits  a  corporation  to  execute  a  lease,  neither  the 
state  nor  any  stockholder  can  object  Townsend,  et  al,  v.  Chi- 
cago Union  Traction  Company,  et  al.,  312. 

4.  Public  Policy  op  Illinois  as  to  Monopolies.    From  a  review  of 

the  anti-trust  statutes  of  Illinois  and  of  the  acts  passed  by 
the  legislature  In  1897  It  would  seem  that  the  public  policy 
of  the  state  of  opposition  to  combinations  and  monopolies  in 
Illinois  has  changed  to  a  policy  favoring  combinations  and  mo- 
nopolies.    Taylor  v.  The  Pullman  Company,  24. 

5.  Combinations  and  Monopolies — Constbuction  op  Laws  Regulat- 

ing. The  laws  of  trade  appear  to  be  almost  as  irresistible  as 
the  laws  of  nature.  These  combinations  are  the  evolution  of 
trade  and  appear  to  be  demanded  by  the  present  economic  con- 
ditions. Such  laws  as  the  legislature  deem  It  necessary  to- 
enact  in  that  regard  should  be  strictly  construed  and  enforced 
in  favor  of  the  public;  but  the  constitutional  right  to  own 
property  and  contract  with  reference  thereto,  should  not  be  In- 
fringed or  abridged  except  in  a  case  where  it  is  made  clearly  to 
appear  that  unless  there  is  such  interference,  the  public  will 
be  injuriously  affected.    Held  this  Is  not  such  a  case.    Idem. 

Puhlio  Rkcobds — ^when  subjects  of  forgery.    See  Forgery. 

PUBLIC  SERYICB  CORPORATIONS. 

See  Corporations^ 

I. 
In  Genebal. 

IL 
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III. 
Common  Cabbiebs. 

IV. 

Stbeet  Railroads. 

V. 
Telegraph  Companies. 

VI. 
Telephone  Companies. 

I.  In  General. 

1.  DiscBiBnNATiON — REMEDY  AGAINST.    Where  a  public  service  cor- 

poration discriminates  in  its  dealings  with  the  public  there  is 
no  remedy  at  law,  and  a  court  of  equity  will  exercise  Jurisdic- 
tion and  issue  a  mandatory  injunction  to  prevent  such  discrim- 
inations. Public  Orain  d  Stock  Exchange  v.  Western  Union 
Telegraph  Company,  et  ah,  548. 

2.  Public  Use — When  Property  Becomes  Aftected  With.     Prop- 

erty becomes  affected  with  a  public  interest  and  subject  to  con- 
trol for  the  common  good  when  used  in  a  manner  to  make  it 
a  public  consequence  and  affect  the  community  at  large.  Idem. 

II.  Right  to  Dissolve. 

Power  of  Corporations  and  Joint  Stock  Associations  Bnoaoed 
IN  A  Business  affected  With  a  Public  Interest,  to  Dissolve. 
A  corporation  chartered  to  carry  on  a  business  affected  with 
a  public  interest  is  under  an  obligation  or  duty  to  carry  on  such 
business  during  the  life  of  its  charter,  and  not  to  discontinue 
Its  business  and  dissolve,  except  with  the  consent  of  the  state, 
but  a  Joint  stock  association  (such  as  the  Wagner  Joint  Stock 
Association)  organized  under  a  law  expressly  providing  that 
such  associations  may  be  dissolved  in  pursuance  of  its  articles 
of  association  whose  articles  provide  for  a  dissolution  upon 
sixty  days'  notice  given,  can  dissolve  itself  because  there  is  a 
limit  to  the  implied  obligation  to  continue  in  business,  granted 
by  the  state,  to  the  effect  that  it  should  serve  the  state  until  it 
choose  to  dissolve  itself  in  pursuance  of  its  articles  of  associa- 
tion, nor  under  such  a  provision  is  there  any  implied  obliga- 
tion not  to  dissolve  for  the  purpose  of  selling  its  property,  or 
for  the  purpose  of  enabling  its  shareholders  to  sell  their  in- 
terest in  such  property,  for  cash  or  for  the  stock  of  some  other 
corporation.    Taylor  v.  The  Pullman  Company,  24. 

III.  Common  Carriers. 

1.  Duty  to  Serve  All — Contract  With  Third  Person  no  Bxcuse. 

A  common  carrier  cannot  refuse  to  carry  for  one  person  be- 
cause another  person  does  not  desire  him  to,  or  because  the  car- 
rier is  under  contract  not  to  do  so.  Public  Orain  d  Stock  Ex- 
change V.  Western  Union  Telegraph  Company,  et  al.,  548. 

2.  Obioin  or  Duty  of.    The  liabilities  of  common  carriers  were 

originally  determined  by  the  usages  of  trade,  and  the  opinions 
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of  the  Judges  predicated  upon  the  obligations  they  assumed,  and 
the  nature  of  their  business.    Idem. 

IV.  Street  Railboads. 

Lease  of  Pbopesty  of.  A  public  service  corporation  is  without 
power  to  lease  all  of  its  property,  thereby  disabling  itself  from 
performing  its  public  duties.  The  state  or  any  stockholder 
may  prevent  the  execution  of  any  such  lease.  Toionaendt  et  aL 
V,  Chicago  Union  Traction  Company,  et  aL,  312. 

V.  Telegraph  Companies. 

1.  ftioHT  OF  Telegraph   Company  to   Discriminate   in   Distribu- 

tion OF  Board  of  Trade  Quotations — Collusion  With  Board 
OF  Trade — Parties.  Complainant  filed  its  bill  to  enjoin  the 
defendant  from  removing  certain  ^'tickers"  from  its  place  of 
business  and  from  discriminating  against  it  in  furnishing 
board  of  trade  market  quotations  gathered  by  the  telegraph 
company  on  the  floor  of  the  board  of  trade.  An  injunction  was 
issued,  an  answer  filed  and  a  motion  to  dissolve  based  on  such 
answer  overruled.  The  telegraph  company  thereafter  filed  a 
supplemental  answer  to  the  effect  that  it  was  only  able  to  gather 
the  quotations  on  the.  floor  of  the  board  of  trade  with  the  con- 
sent of  the  directors  of  such  board,  that  such  directors  had 
forbidden  the  defendant  to  supply  the  quotations  to  "bucket 
shops"  and  that  complainant  carried  on  such  a  shop.  The  evi- 
dence as  to  complainant  carrying  on  a  bucket  shop  was  not  suf- 
ficient to  establish  that  fact  Held  that  the  defendant  could 
not  set  up  such  new  matter  in  a  supplemental  answer  where 
there  is  no  allegation  that  there  has  been  no  collusion  between 
the  telegraph  company  and  the  board  of  trade,  and  unless  the 
board  of  trade  was  made  a  party  to  the  proceeding.  Public 
Orain  d  Stock  Exchange  v.  Western  Union  Telegraph  Company, 
562. 

2.  Right  to  Receive  Market  Quotations — Obdeb  of  Third  Persons 

NO  Excuse.  Where  a  telegraph  company  receives  market  quo- 
tations from  the  board  of  trade  and  the  public  are  entitled  to 
receive  such  quotations  without  discriipination,  the  court  will 
compel  the  furnishing  of  such  quotations  to  complainant  even 
though  the  board  of  trade,  having  power  to  dictate  to  the  tele- 
graph company,  has  instructed  such  telegraph  company  not  to 
furnish  the  quotations  to  complainant.  If  the  telegraph  com- 
pany obtains  the  quotations  from  any  source  and  sends  them 
to  others  they  must  send  them  to  all.  Public  Orain  d  Stock 
Exchange  v.  Western  Union  Telegraph  Company,  et  al,,  648. 

VI.  Telephone  Companies. 

1.  Rates  fob  Telephone  Sebvice.  Where-  a  municipal  corpora- 
tion grants  to  a  telephone  company  the  right  to  use  the  streets 
for  the  installation  of  its  telephone  service,  and  as  a  condition 
of  such  grant  the  telephone  company  agrees  that  it  will  not 
increase  to  its  present  or  future  subscribers  the  rates  for  tele- 
phone service  then  established,  it  is  the  duty  of  such  telephone 
company  to  comply  with  the  terms  of  such  ordinance  and  iur- 
nish  the  service  agreed  to  be  furnished  at  the  rates  fixed  by  the 
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ordinance.  UJiuaia  Manufacturers'  Association,  et  al.  v,  Chi- 
cago Telephone  Company,  119, 

2.  Chabacteb  of  Sebvice — Rates.    Nor  is  it  material  that  an  im- 

proved service  is  furnished  to  sucli  subscribers,  or  that  such 
improvements  were  not  in  existence  at  the  date  of  the  passage 
of  the  ordinance.  Having  adopted  the  Improvements  it  la  the 
duty  of  the  company  as  a  public  service  corporation  to  furnish 
telephone  service  with  all  such  Improvements  at  the  rates  fixed 
by  the  ordinance.    Idem, 

3.  Rates  fob  Telephons  Sebvice — Right  to  Incbeasb  on  Account 

OF  Imfboved  Appabatus.  Where  a  city  grants  to  a  telephone 
company  by  ordinance  the  right  to  transact  its  business  in  the 
city  and  it  is  provided  in  such  ordinance  that  the  telephone 
company  shall  not  increase  to  its  present  or  future  subscribers 
the  rates  then  established  for  telephone  service,  such  company 
has  no  right  to  thereafter  increase  its  rates  even  though  it 
furnishes  an  improved  service  not  known  at  the  time  of  the 
adoption  of  the  ordinance.  Illinois  Glass  Company  v.  Chicago 
Telepjtone  Company,  579. 

4.  Same — Duty  to  Fubnish  Imfbovbmentb.    Under  such  ordinance 

the  telephone  company  cannot  be  required  to  adopt  improve- 
ments in  its  service  or  equipment  but  if  It  does  so  it  is  re- 
stricted to  the  rate  provided  for  in  its  ordinance.    Idem. 

5.  Rates  fob  Telephone  Sebvice — Poweb  of  Coubt  to  Fix.    The 

court  has  no  power  to  fix  reasonable  rates  and  charges  for 
services  performed  by  a  public  utility  company.  Beach,  et  aL 
V,  Chicago  Telephone  Company,  168. 

6.  Right  of  Subscribes  to  Attach  Own  ESquipment.    A  provision 

in  a  contract  between  a  telephone  company  and  its  subscriber 
that  the  subscriber  shall  not  attach  to  the  telephone  company's 
wires  any  equipment  or  apparatus,  not  furnished  by  such  com- 
pany, is  a  valid  regulation,  and  the  subscriber  is  not  Justified 
in  installing  his  own  equipment.    Idem. 

7.  Same.    This  is  true  even  though  such  attachments  do  not  inter- 

fere with  the  company's  service,  as  a  multiplication  of  such  at- 
tachments might  seriously  interfere  with  the  efficiency  of  the 
service.    Idem. 

8.  Unreasonable  Chabgbs  fob  Installation  of  Extensions.    Nor 

is  it  material  that  the  telephone  company  makes  unreasonable 
charges  for  the  installation  of  such  attachments.    Idem, 

PUBLIC  USB. 

1.  When  Pbopebty  Becomes   Affected  With.    Property  becomes 

afFected  with  a  public  interest  and  subject  to  control  for  the 
common  good  when  used  in  a  manner  to  make  it  a  public  con- 
sequence and  afFect  the  community  at  large.  Public  Orain  A 
Stock  Exchange  v.  Western  Union  Telegraph  Company,  et  ah, 
548. 

2.  BoABD  C¥  Tbadb.    Rules  of.    Neither  the  courts  nor  the  legisla- 

ture can  interfere  with  the  actions  of  the  board  of  trade  as 
to  Uie  control  of  its  own  floor  or  the  discipline  of  its  members, 
but  the  business  transacted  upon  the  floor  of  the  board  of  trade 
is  "afiected  with  a  public  interest"  to  an  extent  which  would 
authorize  the  legislature  or  the  courts  to  prohibit  such  board 
from  exercising  any  discrimination  as  to  who  shall  receive  its 
market  quotations,  or  as  to  what  telegraphle  eompaniee  shall 
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be  miowed  fucilitieii  tot  dlatributing  tlie  inforttiation  to  the 
public.    Idem. 
3.  Defined.    By  the  **pw6Ztc"  or  "puftJic  use**  is  Ineaht  the  people  of 
the  whole  state.    Northtoeatem  Elevated  Railroad  Company  v. 
City  of  Chicago,  et  at.,  480. 

QUO  WARRANTO. 

1.  Fetition  fob  Leave  to  File  an  Infobmation  in  the  NATtmE  of 

Quo  Wabbanto — Pbaoticb,  Whebe  State's  Attobney  Refuses 
TO  Allow  the  Use  of  His  Name  in  Pbesentino  the  Petition. 
Where  under  the  statute  of  quo  toarranto  it  is  provided  that  a 
petition  for  leave  to  file  an  information  in  the  nature  of  a 
QUO  toarranto  in  the  name  of  the  people  may  he  filed  by  the 
state's  attorney  of  his  own  accord  or  at  the  instance  of  an  in- 
dividual relator,  and  the  state's  attorney  refuses  to  allow  the 
use  of  his  name  in  presenting  such  petition,  held  that  so  far 
as  the  private  rights  of  the  relator  are  concerned,  the  use  of 
the  name  of  the  state's  attorney  is  a  mere  matter  of  form,  a 
mere  fiction  which  has  come  down  from  the  English  law,  and 
that  the  proceeding  should  be  dismissed  so  far  as  the  rights 
of  the  people  are  concerned,  but  retaining  the  Jurisdiction  so 
far  as  the  rights  of  the  relators  are  concerned.  People  v.  Por- 
ter, et  ai.,  542. 

2.  Quo  Wabbanto  Pbofeb  Remedy  to  Test  Legality  of  School  Dis- 

TBicT.  Quo  warranto  is  the  proper  proceeding  to  test  the  le- 
gality of  a  school  district  and  th'e  right  of  the  alleged  board 
of  education  thereof  to  levy  taxes.    Idem, 

41AILR0ADS 

^  See  Elevated  Railroads,  Carriers, 

Duty  to  Fubnish  Facilities.  A  railroad  company  is  under  an 
obligation  to  furnish  transportation  to  the  public  and  to  fur- 
nish all  known  appliances.  It  may  build  its  own  cars  and 
operate  the  same  if  it  desires,  or  it  may  lease  cars  and  con- 
tract for  service  to  be  rendered  in  connection  with  the  running 
thereof,  with  any  person  or  corporation  it  sees  fit  Taylor  v. 
The  Pullman  Company,  24. 

Receipts — recitals  in.    See  Debtor  and  Creditor. 

RECEIVERS. 

1.  Insane  PeIwon — Equitable  Jitbisdiction  to  Appoint  Tempobaby 
Receives  Until  Appointment  of  Consebvatob  by  Pbobate 
CouBT.  Where  it  appears  that  a  person  is  insane  and  incapa- 
ble of  managing  his  property  and  business,  held  that  a  court 
of  equity  has  power  to  appoint  a  temporary  receiver  until  the 
probate  court  has  appointed  a  conservator  for  him.  Morris  v, 
Roughan  (Rjowan),  525. 

t,  Receivebs — Whetheb  Necessaby  Pabtibs  to  Stockholwebs'  gmr. 
The  receivers  of  a  corporation  are  not  necessary  parties  to  a 
minority  stockholders'  suit,  where  the  controversy  relates  to 
the  voting  power  of  certain  stock  held  by  a  trustee,  the  legal- 
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ity  of  an  election  of,  and  the  extent  of  the  power  of  direct- 
ors, etc.  Totonsend,  et  at,  v.  Chicago  Union  Traction  Cofn- 
pany  et  ah,  312. 

RESADJUDICATA, 

Where  a  Federal  court  has  decided  that  there  Is  no  conflict  be- 
tween It  and  a  state  court  this  is  not  conclusive  on  the  state 
court  Totonaend,  et  ah  v.  Chicago  Union  Traction  Company, 
et  ah,  312. 

RESTRAINT  OF  TRADE. 

1.  CoNTBACTS — Restraint   or    Trade.    Ck)yenants    in    restraint   of 

trade  generally  are  void,  because  contrary  to  public  policy,  but 
where  the  restraint  is  only  partial,  and  the  restriction  is  rea- 
sonable, such  contracts  are  legal  and  will  be  enforced.  Oppen' 
heimer,  et  ah  v,  Bayer,  74. 

2.  Contracts  Embraoino  Entire  State.    The  doctrine  of  the  com- 

mon law  that  contracts  which  embrace  the  entire  kingdom  or 
state  are  void,  has  been  modified  by  the  later  dedsfons.    Idem, 

3.  Employment    'Contract — Reasonableness    of    Covenant.      An 

agreement  by  an  employe  not  to  engage  in  a  particular  business 
for  three  years  after  the  termination  of  his  employment  is  not 
unreasonable.    Idem, 

4.  Covenants  Not  to  Engage  in  Business.    The  fact  that  all  other 

business  pursuits  are  open  to  an  employe  who  has  agreed  not 
to  engage  in  a  particular  business  does  not  afTect  the  reason- 
ableness of  the  covenant  This  is  a  good  answer  at  law,  but  it 
is  an  unconscionable  one  in  equity.    Idem, 

SCHOOL  DISTRICTS. 

Quo  Warranto  Proper  Remedy  to  Test  Leoalitt  of  School  Dis- 
trict. Quo  warranto  is  the  proper  proceeding  to  test  the  le- 
gality of  a  school  district  and  the  right  of  the  alleged  board 
of  education  thereof  to  levy  taxes.    People  v.  Porter,  et  ah,  542. 

Self-Incbimination.    See  Constitutional  Law,  Evidence, 

SET-OFF. 

Enforcement  of  Stock hlder's  Liability — ^Rioht  to  Set  Off 
Claims  as  Bondholders.  Where  certain  defendants  subscribe 
for  the  bonds  of  a  corporation  and  receive  stock  of  the  cor- 
poration as  a  bonus,  and  an  action  is  instituted  to  enforce  a 
stockholder's  liability  with  respect  to  such  bonus  stock,  it  was 
held  that  the  defendants  were  not  entitled  to  set  ofT  the  amount 
of  their  liability  onHhe  stock  against  any  claim  they  may  have 
on  the  bonds.  They  must  first  pay  for  their  stock  and  then  file 
their  claim,  on  the  bonds.  Buda  Foundry  d  Manufacturing  Com- 
pany, et  ah  V,  Columbian  Celebration  Company,  et  dl,,  398. 

Sherman  Act.    See  Combinations  and  Monopolies. 

SPECIFIC  PERFORMANCE. 

When  Not  Granted.    If  there  are  any  circumstances  which  ren- 
der the  enforcement  of  a  contract  unfair,  harsh,  oppressive  or 
inequitable,  specific  performance  will  not  be  granted.    Oppen- 
heimer  v,  Bayer,  et  ah,  74. 
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STATE'S  ATTORNEY. 

Petition  von  Jjeaye  to  File  an  Infobbaation  in  the  Nature  of 
Quo  Wabranto— Practice,  Where  State's  Attorney  Refuses 
TO  Allow  the  Use  of  His  Name  in  Presenting  the  Petition. 
Where  under  the  statute  of  quo  warranto  it  is  provided  that  a 
petition  for  leave  to  file  an  information  In  the  nature  of  a 
quo  warranto  in  the  name  of  the  people  may  be  filed  by  the 
state's  attorney  of  his  own  accord  or  at  the  instance  of  an  in- 
dividual relator,  and  the  state's  attorney  refuses  to  allow  the 
use  of  his  name  in  presenting  such  petition,  "held  that  so  far 
as  the  private  rights  of  the  relator  are  concerned,  the  use  of 
the  name  of  the  state's  attorney  is  a  mere  matter  of  form,  a 
mere  fiction  which  has  come  down  from  the  English  law,  and 
that  tiie  proceeding  should  be  dismissed  so  far  as  the  rights 
of  the  people  are  concerned,  but  retaining  the  jurisdiction  so 
far  as  the  rights  of  the  relators  are  concerned:  People  v.  PoT' 
ter,  et  aZ.,  642, 

STATUTES. 

See  Ordinances^ 

I. 
Construction. 

II. 
Repeal. 

III. 
Validity. 

I.  Construction. 

1.  Construction.    In  construing  statutes  the  intention  of  the  legis- 

lature is  to  be  deduced  from  every  part  of  the  statute.  Peo- 
ple 17.  Richards  d  Kelly  Manufacturing  Company,  171. 

2.  Rule  of  Construction.    As  a  general  rule  the  courts  will  con- 

strue statutes  as  declaratory  of  the  common  law  and  not  in 
derogation  of  it.  And  when  words  are  used  in  a  statute  which 
have  a  well  known  meaning  at  common  law,  the  courts  will 
give  such  words  their  common-law  meaning.  People  v.  Davis, 
et  al.,  217. 
'3.  Duty  to  Uphold.  It  is  the  duty  of  courts  to  so  construe  all 
legislative  enactments  as  to  uphold'  their  validity  if  it  can  rea- 
sonably be  done.    People  v,  Davis,  245. 

II.  Repeal. 

1.  By  Implication.    In  1891  the  legislature  passed  an  act  in  ref- 

erence to  trusts  and  combines.  In  1893  this  act  was  amended 
by  adding  two  new  sections.  On  the  same  day  the  legislature 
passed  an  entire  new  act  upon  the  same  subject  Held,  that 
the  act  of  1893  did  not  repeal  the  act  of  1891,  as  such  was  not 
the  intention  of  the  legislature.  People  v,  Richards  d  Kelly 
Manufacturing  Company,  171. 

2.  Statutes — Revision  of  Entire  Subject.    A  statute  which  is  an 

entire  revision  of  a  particular  subject-matter  repeals  the  com- 
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mon  law  upon  that  particular  subject  People  i;.  Davis,  et  al., 
217. 
3.  Repbal  ov  Rajlboao  Aot.  The  act  of  1855  which  permita  rail- 
road companies  to  enter  into  operatiye  contracts,  and  to  borrow 
money,  is  not  in  conflict  with,  and  is  not  repealed  by,  the  gen- 
eral incorporation  act  of  1872»  or  by  the  act  <A.  June  9,  1897,  in 
relation  to  street  railroads.  Tatontend,  et  al.  v,  Chicago  Union 
Traction  Company,  et  ah,  812. 

III.  Vaijditt. 

1.  Obdittaxci: — Intalid,  Where  Subject  to  Afpbotal  of  Now-offi- 

cial BoDT.  Where  an  ordinance,  which  proyides  that  every 
building  of  a  certain  class  shall  be  equipped  with  a  fire  sprink- 
ler equipment,  makes  the  installation  of  such  equipment  sub- 
ject to  the  approval  of  a  non-official  body,  the  requlremfoit  in 
regard  to  such  approval  is  Invalid.    People  v.  Davis,  245. 

2.  Whether  Entire  Ordinance  iNVALm.    Where  an  ordinance  is 

entire,  and  each  part  has  a  general,  influence  over  the  rest, 
and  one  part  of  it  is  void,  the  entire  ordinance  is  void.  The 
void  part  of  the  ordinance  makes  the  whole  ordinance  void  if 
the  void  and  valid  parts  are  so  connected  as  to  be  essential  to 
each  other.  If  the  invalid  part  can  be  separated  from  the  other 
provisions  of  the  law,  and  the  purpose  and  intent  of  the  legis- 
lature remains  plain  and  effective,  the  invalid  part  may  be  dis- 
regarded.   Idem. 

3.  Same.    The  provision  in  the*  ordinance  requiring  the  approval 

of  the  non-official  body  may  be  disregarded  without  impairing 
in  any  degree  the  purpose  or  usefulness  of  the  law.    Idem, 

STOCKHOLDERa 
See  Corporations, 

CoBPOBATIONS — BRIGHT     OF     STOCKHOLDER     TO     BSXAUINE     BOOKS     OF 

Subsidiary  Ck)BFORATioN.  Where  an  Elnglish  corporation  owns 
the  entire  stock  of  an  American  corporation,  and  does  no  other 
business  of  any  kind  except  to  own  such  stock,  a  stockholder 
in  the  English  corporation  is  entitled  to  examine  the  books  of 
the  American  corporation,  and  is  not  obliged  to  resort  to  the 
English  courts  for  relief.  Fahrig  v,  Miltoaukee  d  Chicago 
Bretoeries  (Limited),  et  ah,  296. 

STREET  RAILROADa 

1.  Power  to  Lease.    Where  street  railroads  are  permitted  by  ex- 

press statute  to  lease  their  right  of  way,  the  fact  that  the  char> 
ter  of  a  street  railway  company  and  the  act  under  which  the 
company  is  organized,  are  silent  with  respect  to  the  power  to 
lease,  does  not  prevent  the  exercise  of  such  power.  To¥>nsend, 
et  al,  17.  Chicago  Union  Traction  Company,  et  al,,  312. 

2.  Consent  of  Stockholders.    Unless  the  company  was  expressly 

empowered  to  lease  its  right  of  way,  it  could  not  by  the  mere 
act  of  its  directors  or  even  without  unanimous  consent  of  its 
stockholders,  change  its  character  from  an  operating  to  a  leas- 
ing company.  Idem, 
S.  Chan€B  of  Corporate  Purpoae— Whether  Fundamental.  It  \a 
doubtful  whether  a  change  by  a  street  railway  company  from 
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an  operating  to  a  leasing  company,  is  of  so  fundamental  a 
character  as  to  require  the  unanimous  consent  of  al)  the  stock- 
holders.   Idem, 

4.  Lease  of  Stbeet  Railway — Change  •  in  Same — Estoppel  op 
Stockholders.  Where  a  lease  of  a  street  railway  which  is  not 
ultra  vires  in  the  sense  that  it  is  not  void,  has  been  acquiesced 
in  by  all  of  the  shareholders,  the  shareholders  are  likewise  es- 
topped to  question  an  amended  lease  which  changes  the  terms 
of  the  original  lease.  The  acquiescence  of  the  shareholders 
in  the  original  lease  is  not  merely  a  consent  to  the  terms  of 
such  lease,  but  also  a  consent  that  the  fundamental  character 
of  the  corporation  should  also  be  changed  from  an  operating 
to  a  leasing  company.    Idem, 

€.  PowEB  OF  BoABD  OF  DiBECTOBs  TO  Leasb  Pbopebty.  Where  a 
street  railway  company  leases  its  right  of  way  under  legislative 
authority,  the  board  of  directors  have  power  to  make  changes 
in  such  lease.    Idem, 

6.  Legislative  Poweb  to  Lease.    Under  the  act  of  1856    (Pr.  L. 

1855,  p.  304)  railroad  companies  have  the  power  to  lease  their 
entire  road.    Idem, 

7.  Lease  to  Non-opebating  Company.    It  is  not  essential  that  the 

lessee  railroad  should  at  the  time  of  the  lease  be  an  operating 
company.    Idem. 

8.  Right  of  Stogkholoeb  to  Attack  Lease.    A  stockholder  of  a 

lessor  street  railway  company  has  no  standing  to  attack  an 
amendatory  lease  on  the  ground  that  it  was  made  to  a  non- 
operating  company,  where  such  stockholder  had  assented  to  the 
original  lease.    Idem. 

9.  W^hetheb  Company  Non-opebating.    Assuming  that  a  lease  of 

a  street  railway  is  inoperative  because  made  to  a  non-operating 
company,  an  amendatory  lease  made  thereafter  is  not  invalid, 
where  the  lessee  company  has  acquired  and  operated  certain 
extensions.    Idem. 

10.  Statutes — Repeal  of.    The  act  of  1855  which  permits  railroad 

companies  to  enter  into  operative  contracts,  and  to  borrow 
money,  is  not  in  conflict  with,  and  is  not  repealed  by,  the  gen- 
eral incorporation  act  of  1872,  or  by  the  act  of  June  9,  1897, 
in  relation  to  street  railroads.    Idem. 

11.  Same — Right    of    Lessee    Street    Railway    Company    to    Own 

Shabes  of  Stock  of  Lessob  Company.  It  is  not  against  the 
public  policy  of  Illinois  for  one  street  railway  company  to  hold 
stock  in  another  street  railway  company  under  certain  circum- 
stances, and  where  a  lessee  company  is  required  to  make  a  de- 
posit in  money  or  securities  to  secure  the  perfonaance  of  the 
lease,  the  lessee  corporation  had  the  implied  power  to  invest 
its  funds  in  the  shares  of  stock  of  the  lessor  company,  as  inci- 
dent to  the  express  power  of  acquiring  a  street  railroad  by 
lease,  such  purchase  not  being  made  for  the  purpose  of  secur- 
ing control  of  the  lessor  company.    Idem. 

12.  Frontage  Consents.    Under  the  act  of  March  30,  1887,  it  is  neces- 

sary to  the  validity  of  a  grant  of  the  city  council  to  a  street 
railroad  of  the  right  to  use  the  streets  that  the  petition  upon 
which  the  council  acts  shows  the  consent  of  a  majority  of  the 
owners  of  all  private  property  in  each  mile  and  any  fraction 
thereof  petitioning  for  the  construction  of  the  road.  If  the  pe- 
tition shows  such  majority  the  action  of  the  city  council  can- 
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not  bo  attacked  except  for  fraud.  VanderpoeJ,  et  al,  v.  The 
West  and  South  Toivns  Street  Railtoay  Co.,  299. 

13.  In  JUNCTION' — CoNSTBUCTiON  OF  Railboad.    A  property  owner  can- 

not maintain  a  bill  to  restrain  the  construction  of  a  railway 
track  in  a  public  street.  The  injury  is  to  the  public  and  a 
private  individual  cannot  file  a  bill  on  behalf  of  the  public 
Idem. 

14.  Unauthorized  Constbuction.    Even  thou^  the  railroad  is  being 

laid  without  valid  municipal  authority  or  ordinance,  a  property 
owner  cannot  maintain  a  bill  for  an  inJunctioiL  It  must  be 
left  to  the  municipal  authorities  to  remedy  the  wrong.    Idem. 

15.  Efitict  of  Feontage  Law.    The  frontage  law  was  Intended,  how- 

ever, to  provide  a  remedy  for  the  property  owner  where  there 
is  an  unauthorized  invasion  of  a  street  by  a  railroad  company. 
Idem. 

16.  Majositt  Consent.    But  this  remedy  cannot  be  availed  of  where 

the  majority  of  the  frontage  of  the  mile  in  which  the  complain- 
ant's property  is  located  petitions  for  the  laying  of  the  rail- 
road. This  is  true  even  though  the  ordinance  is  otherwise  in- 
valid.   Idem. 

17.  Fbontaoe  Consents — Pbopebtt  of  Steam  Railroad  Not  Consid- 

ered. In  determining  whether  a  majority  of  the  abutting  own- 
ers have  consented  to  the  laying  of  a  street  railroad,  the  front- 
age occupied  by  a  steam  railroad  abutting  on  such  street  should 
not  be  taken  into  consideration  in  determining  the  total  front- 
age, as  steam  railroads  are  considered  as  public  highways. 
Idem. 

18.  Laches.    A  bill  will  not  He  to  restrain  the  construction  of  a 

street  railway  where  the  complainant  delayed  until  a  consid- 
erable portion  of  such  railway  had  been  constructed.    Idem. 

19.  Knowledge  of  Ordinance.    Such  laches  is  not  excused  because 

the  complainant  did  not  know  of  the  invalidity  of  the  ordi- 
nance. The  complainant  is  chargeable  with  notice  of  any  de- 
fects, in  the  petition  of  the  property  owners,  the  proceedings 
of  the  city  council,  or  the  city  ordinance,  which  are  apparent 
on  the  face  thereof.    Idem. 

STREETS. 
See  Municipal  Corporations,  Ordinances,  Street  Railroads. 

1.  Control  of  bt  Cities.    It  has  always  been  the  policy  of  the  state 

of  Illinois  that  the  municipalities  should  have  the  control  of 
the  streets  within  their  limits.  As  regards  the  title  of  the 
streets,  the  fee  is  vested  in  the  city,  but  it  owns  and  controls 
the  streets  as  trustee  only.  Northioestem  Elevated  Railroad 
Company  v.  City  of  Chicago,  et  al.,  480. 

2.  Elevated  Railroad;  Extent  of  Right  of  Way  in  Public  Street. 

An  elevated  railroad's  right  of  way  in  the  street  is  confined 
to  so  much  of  the  street  as  is  actually  occupied  by  it,  and  to  ex- 
tend its  structure  in  a  public  street  in  an  extension  of  its  right 
of  way.    Idem. 

3.  Encroachments  on  Streets — ^Rioht  of  Public  to  Light  and  Aib. 

The  public  have  the  right  to  insist  that  light  and  air  shall  pene- 
trate every  part  of  a  street,  not  only  to  the  suitace  but  above 
the  surface,  and  every  encroachment  upon  such  street,  whether 
upon  the  surface  or  above  the  surface  or  below  the  surface*  be- 
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tween  such  lot  lines,  is  against  the  right  common  to  the  pub- 
lic, that  the  same  shall  be  kept  free  and  unobstructed.    Idem. 

4.  Elevated  Railboads — Use  of  Streets  Exclusive.  The  use  and 
occupation  of  the  street  by  an  elevated  railroad  is  not  in  com- 
mon with  the  public,  but  is  exclusive.  The  part  of  the  street 
above  the  surface  which  it  occupies  is  In  its  exclusive  use  and 
that  part  of  the  street  which  is  necessary  to  support  the  struc- 
ture is  also  in  its  exclusive  occupation  and  for  the  benefit  of 
the  elevated  road.    Idem. 

6.  Ctty  Holds  Title  to  Streets  as  Trustee.  The  city  holds  the  fee 
and  the  control  of  the  streets  as  a  trustee  for  the  public,  and  in 
its  control  of  the  streets  its  ownership  is  subordinate  to  its  du- 
'  ties  as  a  trustee.  It  is  not  a  trustee  for  the  Inhabitants  of  the 
city,  but  a  trustee  holding  and  controlling  the  streets  for  the 
public  use.    Idem, 

6.  Obstructions  in — Power  of  City  to  Authorize.    It  is  not  every 

obstruction  of  a  street  or  sidewalk  that  is  illegal.  If  the  ob- 
struction is  authorized  by  the  municipality  and  is  properly  con- 
structed so  as  not  to  interfere  with  the  public  use  of  the  street 
or  sidewalk,  it  is  not  to  be  regarded  as  a  nuisance.  But  it  is 
indispensible  that  the  street  or  sidewalk  be  left  free  for  the 
public  use  and  in  as  safe  a  condition  as  it  would  have  been 
without  such  obstruction.  F,  S,  Webster  Company  v.  Franks, 
et  ah,  530. 

7.  Manner  of  Use — City  Council  May  Prescbfbe.    The  manner  of 

the  use  of  the  streets  is  for  the  city  council  to  prescribe,  and 
where  such  city  council  by  a  general  ordinance  authorizes  the 
erection  of  awnings  over  a  public  sidewalk  no  complaint  can 
be  made.    Idem, 

8.  Cxty  Council — Power  to  Pass  Ordinance  as  to  Erection  or 

AwNiNO.  The  city  council  under  the  power  to  "regulate  the 
use  of  streets  for  signs,  awnings,  awning  posts,"  etc.,  is  author- 
ized to  permit  the  erection  of  awnings  over  sidewalks.    Idem. 

STRIKES. 

That  a  Strike  May  Result  is  no  Excuse  for  Refusal  of  Com- 
mon Carrier  to  Receive  Goods.  It  is  not  a  sufficient  excuse  for 
a  common  carrier,  a  city  express  company,  to  avoid  its  duty  to* 
receive  and  transport  goods,  that  if  it  accepts  the  goods  and 
carries  them,  all  its  teamsters  will  go  on  a  strike,  and  tie  up 
the  business  of  the  city  express  company  or  common  carrier. 
MarsJiall  Field  de  Co.  v.  Becklenherg,  59. 

SUPPLEMENTAL  BILLS. 

1.  Effeott  of.    a  motion  for  leave  to  file  a  supplemental  bill,  and 

for  a  temporary  injunction,  is  a  waiver  of  a  prior  motion  for  a 
temporary  injunction,  and  takes  the  place  thereof.  Taylor  v. 
The  Pullman  Company,  24. 

2.  After  Denial  of  Original  Application  for  Injunction.    If  after 

the  decision  of  the  original  motion  for  an  injunction  new  facts 
arise  concerning  the  matter  in  dispute,  the  party  has  a  ri^t 
to  renew  his  motion  for  an  injunction  and  base  the  same  upon 
the  pre-existing  facts  and  pleadings  in  the  cause  and  upon  the 
new  matters  which  are  set  forth  in  the  supplemental  bill. 
Idem, 
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TAXB8. 

Right  of  mortgagee  to  imy.    See  Mortgaget. 
Bale  of  vigintlllionth  intereet  as  cloud  on  title,    •perry,  et  dL  v. 
Btinton,  288.    Judgment  reversed,  174  111.  126. 

TAX  SALES. 

Rights  of  mortgagee  as  purchaser  at    See  Mortgages. 
Rule  of  caveat  emptor  is  applicable  to  tax  sales.    Sperry,  et  al., 
V.  Btinson,  288.    Judgment  reversed,  174  111.  126 

TEAMING  COMPANIES. 

1.  Common  Carriebs — Teaming  Companies  Abe  Not.   Persons  carry- 

ing on  a  general  contract  teaming  business,  and  owning  horses 
and  wagons  suitable  for  the  hauling  of  goods  in  and  about  the 
city  of  Chicago,  who  do  such  hauling  for  the^r  customers  under 
time  contracts  at  a  fixed  price  per  ton,  are  not  common  carriers, 
and  cannot  be  compelled  to  carry  goods  against  their  will.  City 
of  Chicago  v.  Forbes  Cartage  Co.,  et  al.\  473. 

2.  Power  of  City  to  Control  and  License.    As  the  business  of 

such  teaming  companies  is  not  affected  with  a  public  interest^ 
it  is  not  subject  to  police  control.    Idem, 

TELEGRAPH  COMPANIES. 

1.  PirBLic-SERvicE  Corporations — Right  of  Teleobapr  Company  to 
Discriminate  in  DisTRmuTioN  of  Board  of  Trade  Quotations — 
Collusion  With  Boabd  of  Tbade — Pabttes.  Complainant  filed 
its  bill  to  enjoin  the  defendant  from  removing  certain  "tickers" 
from  its  place  of  business  and  from  discriminating  against  it  in 
furnishing  board  of  trade  market  quotations  gathered  by  the 
telegraph  company  on  the  floor  of  the  board  of  trade.  An  in- 
junction was  issued,  an  answer  filed  and  a  motion  to  dissolve 
based  on  such  answer,  overruled.  The  telegraph  company  there- 
after filed  a  supplemental  answer  to  the  effect  that  it  was  only 
able  to  gather  the  quotations  on  the  floor  of  the  board  of  trade 
with  the  consent  of  the  directors  of  such  board;  that  such  di- 
rectors had  forbidden  the  defendant  to  supply  the  quotations  to 
"bucket  shops"  and  that  complainant  carried  on  such  a  shop. 
The  evidence  as  to  complainant  carrying  on  a  bucket  shop  was 
not  sufficient  to  establish  that  fact  Held  that  the  defendant 
could  not  set  up  such  new  matter  in  a  supplemental  answer 
where  there  is  no  allegation  that  there  has  been  no  collusion 
between  the  telegraph  company  and  the  board  of  trade,  and  un- 
less the  board  of  trade  was  made  a  party  to  the  proceeding. 
Public  Oram  d  Stock  Exchange  v.  Weatem  Union  Telegraph 
Company,  562. 

"2.  Pabties — Who  Abe  Necessaby  in  Bill  to  Compel  Telbgraph 
Company  to  Furnish  Complainant  With  Mabket  Quotations 
OF  Board  of  Trade.  Where  a  bill  is  filed  to  compel  a  telegraph 
company  to  furnish  market  quotations  of  the  board  of  trade, 
gathered  by  the  telegraph  company  on  the  floor  of  such  board, 
and  it  is  averred  that  the  board  of  trade  claims  such  quotations 
as  its  private  property  and  has  forbidden  the  telegraph  com- 
pany to  furnish  the  same  to  complainant,  such  board  has  a  di« 
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rect  Interest  in  the  litigation  and  is  therefore  a  necessary  part3r 
to  the  suit.  Itiem, 
3.  Tkijsojiaph  Ck)MpANi£s  FuBiasHiNe  Majoket  Quotations — 
Whetheb  Avfected  With  a  Public  Use.  Where  a  telegraph 
company  as  incident  to  its  regular  telegraph  business  procures 
market  quotations  on  the  board  of  trade  and  circulates  such 
quotations  over  "tickers/*  such  incidental  business  is  afPected 
with  a  public  use»  and  the  quotations  must  be  furnished  to  all 
alike  without  discrimination.  Public  Grain  <B  Stock  Exchange 
v.  'Wettem  Union  Telegraph  Company^  et  ah,  548. 

TELEPHONES. 

1.  Rates  fob  Telephone  Sebvice — Poweb  of  Ooubt  to  Fix.    The 

court  has  no  power  to  fix  reasonable  rates  and  charges  for 
services  performed  by  a  public  utility  company.  Beach,  et  ah. 
17.  Chicago  Telephone  Company,  158. 

2.  Right  of  Subscbibeb  to  Attach  Own  Equipment.    A  provision^ 

in  a  contract  between  a  telephone  company  and  its  subscriber 
that  the  subscriber  shall  not  attach  to  the  telephone  company's 
wires  any  equipment  or  apparatus,  not  furnished  by  such  com- 
pany, is  a  valid  regulation,  and  the  subscriber  is  not  justified 
in  installing  his  own  equipment.    Idem. 

3.  This  is  true  even  though  such  attachments  do  not  interfere  with 

the  company's  service,  as  a  multiplication  of  such  attachments 
might  seriously  Interfere  with  the  efficiency  of  the  service. 
Idem. 

4.  Unseasonable  Chaboes  fob  Installation  of  Extensions.    Nop 

is  it  material  that  the  telephone  company  makes  unreasonable 
charges  for  the  installation  of  such  attachments.    Idem. 

5.  Injunction.    The  subscribers  are  entitled  to  an  injunction  re- 

straining the  telephone  company  from  interfering  with  their 
telephone  service,  conditioned,  however,  upon  such  subscribers 
removing  the  foreign  attachments  from  their  telephone.    Idem. 

6.  Rates  fob  Telephone  Sebvice.    Where  a  municipal  corporation 

grants  to  a  telephone  company  the  right  to  use  the  streets  for 
the  installation  of  its  telephone  service,  and  as  a  condition  of 
such  grant  the  telephone  company  agrees  that  it  will  not  in- 
crease to  its  present  or  future  subscribers  the  rates  for  tele- 
phone service  then  established,  it  is  the  duty  of  such  telephone 
company  to  comply  with  the  terms  of  such  ordinance  and  fur- 
nish the  service  agreed  to  be  furnished  at  the  rates  fixed  by  the 
ordinance.  Illinois  Manufacturers*  Association,  et  al.  v.  Chi- 
cago Telephone  Company,  119. 

7.  Chabaotbb  of  Sebvice — Rates.    Nor  is  it  material  that  an  im- 

proved service  is  furnished  to  such  subscribers,  or  that  such 
improvements  were  not  in  existence  at  the  date  of  the  passage 
of  the  ordinance.  Having  adopted  the  improvements  it  is  the 
duty  of  the  company  as  a  public  service  corporation  to  furnish 
telephone  service  with  all  such  improvements  at  the  rates  fixed 
by  the  ordinance.    Idem, 

8.  Obdinances — Whetheb    Public    Laws    ob    Pbivate    Contbacts. 

Such  an  ordinance  is  not  a  mere  private  or  business  contract 
between  the  city  and  the  telephone  company,  but  is  an  exer- 
cise of  the  sovereign  or  governing  power  of  the  state  delegated 
to  the  city  by  its  charter.    Idem. 
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9.  Ordinances — Pbaotigal  Constsxjction — ^Estoppel  and  Acqtties- 
CENCE.  There  can  be  no  estoppel  against  the  enforcement  of  an 
ordinance  which  is  a  public  law,  by  reason  of  any  practical  con- 
struction placed  >thereon  by  the  parties  or  by  acquiescence  In 
such  practical  construction.    Idem. 

10.  Payment  in  Excess  of  Rate  Fixed  by  Ordinance — ^Whether  Vol- 

untary. Where  a  public  service  corporation  exacts  charges  in 
excess  of  those  allowed  by  law,  the  payment  of  such  charges 
is  not  regarded  as  voluntary,  nor  Is  the  making  of  any  protest 
or  objection  necessary  In  order  to  recover  back  such  excess 
charges.    Idem. 

11.  Duty  to  Fl'rnish  Modern  Equipment  at  RATfes  Fixed  by  Ordi- 

nance. Where  a  telephone  company  accepts  an  ordinance  un- 
der which  it  is  permitted  to  use  the  streets  of  the  city  for  the 
purpose  of  placing  its  poles  and  wires,  and  it  is  provided  In 
such  ordinance  that  the  company  shall  not  Increase  the  rates 
then  established  for  telephone  service,  the  company  is  bound 
to  furnish  telephones  of  modern  construction  and  appliances 
at  the  ordinance  rate.  Illinois  Glass  Company  v.  Chicago  Tele- 
phone Company,  579. 

12.  Rates  for  Telephone  Service — ^Right  to  Increase  on  Account 

or  Improved  Apparatus.  Where  a  city  grants  to  a  telephone 
company  by  ordinance  the  right  to  transact  its  business  in  the 
city  and  it  Is  provided  In  such  ordinance  that  the  telephone 
company  shall  not  Increase  to  its  present  or  future  subscribers 
the  rates  then  established  for  telephone  service,  such  company 
has  no  right  to  thereafter  increase  its  rates  even  though  it  fur- 
nishes an  Improved  service  not  known  at  the  time  of  the  adop- 
tion of  the  ordinance.    Idem. 

13.  Duty  to  Furnish  Improvements.    Under  such  ordinance  the  tele- 

phone company  cannot  be  required  to  adopt  improvements  in 
its  service  or  equipment,  but  if  it  does  so  it  is  restricted  to  the 
rate  provided  for  in  its  ordinance.    Idem, 

Tenancy  in  Co:mmon.    See  Conveyances, 

TENDER. 

To  stop  the  running  of  interest  in  case  of  a  tender,  the  tender 
should  be  kept  good  by  paying  the  money  into  court.  Sperry 
et  al.  V.  Stinson,  288.    Judgment  reversed.  174  111.  125. 

THEATERS. 

See  Negligence^  Homicide,  Ordinances, 

Places  of  Amusement — Duty  to  Provide  Safe  Place.  Proprietors 
of  places  of  amusement  are  bound  to  provide  a  safe  place  for 
their  patrons  and  to  exercise  reasonable  care  for  their  safety. 
People  V,  Davis,  245. 

TRADE-MARKS  AND  TRADE  NAMES. 

1.  Distinction  Between  Trade-marks  and  Trade  Names — Right  to 
Exclusive  Use  of  Trade  Name.  "Trade-mark"  and  "trade 
name"  are  nearly  synonymous.  There  is  no  exclusive  right  in 
a  trade  name  unless  such  name  has  the  distinguishing  qualities 
of  a  trade-mark  and  is  used  to  distinguish  the  goods,  wares  and 
merchandise  of  the  user.  New  York  Dental  Parlors  v,  Froon, 
et  al,  460. 
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2.  Intbingement — ^Necebsitt  of.    In  the  absence  of  fraud,  deception 

or  unfair  competition,  the  user  of  a  trade  name  cannot  enjoin 
its  use  by  others.    Idem, 

3.  Geoqraphigal  Name.    A  geographical  name  or  term  cannot  be 

protected  as  an  exclusive  trade-mark.    It  must  be  supplemented 
by  other  words  which  import  quality  or  standard.    Idem. 

4.  Misleading  Name.    Where  complainants  use  a  geographical  name 

which  is  misleading,  the  court  will  not  protect  such  name  as  a 
trade-mark.    Idem, 

6.  Business    Plans   and   Systems — Injunction   Against  Use   of. 

The  complainants  commenced  issuing  in  serial  parts  a  port- 
folio of  sights  and  scenes  of  the  world.  These  parts  were  is- 
sued and  distributed  under  contract  by  certain  newspapers  in 
exchange  for  coupons  clipped  from  such  newspapers.  This 
plan  was  originated  by  the  complainants  and  proved  to  be  a 
great  success.  The  defendants  thereafter  issued  a  similar  book 
and  adopted  substantially  the  same  plan  In  doing  its  business. 
The  parts  were  not  copyrighted  and  the  original  pictures  were 
purchased  in  the  open  market.  Held,  there  being  no  c<f^yright, 
trade-mark  or  trade  name  involved,  that  a  court  of  equity  would 
not  grant  relief,  as  there  can  be  no  proprietary  rights  merely 
in  a  plan  of  doing  business.  The  Werner  Company  v,  W.  B. 
Conkey  Company,  et  al.,  91. 
0.  Cobpobate  Names — Right  of  One  Iixinois  Corporation  to  En- 
join the  Recording  of  a  Certificate  of  Incorporation  of  An- 
other Illinois  Corporation  of  a  Similar  Name.  Certain  of 
the  defendants  procured  from  the  secretary  of  state  a  final  cer- 
tificate of  incorporation  of  "The  Elgin  National  Watch  Case 
Company,  of  Elgin,  Illinois/'  but  before  this  certificate  was  re- 
corded in  the  office  of  the  recorder  of  deeds  of  Kane  County. 
Illinois,  as  required  by  statute,  "The  Elgin  National  Watch 
Company''  and  the  "Elgin  Watch  Case  Company"  obtained  a 
temporary  injunction  restraining  the  recording  of  the  certificate 
of  organization  of  "The  Elgin  National  Watch  Case  Company, 
of  Elgin,  Illinois."  Upon  motion  of  defendants  to  dissolve  the 
Injunction  theretofore  granted,  held  that  the  names  were  so 
similar  that  confusion  would  result,  and  that  the  defendants 
should  be  enjoined  from  procuring  to  be  recorded  in  the  re- 
corder's office  the  certificate  of  incorporation  of  "The  Elgin 
National  Watch  Case  Company  of  Elgin,  Illinois."  Elgin  Na- 
tional Watch  Company  v.  Eppenstein,  et  al.,  602. 

7.  Power  of  Illinois  Corporation  to  Prevent  the  Organization 

OF  Another  Illinois  Corporation  of  a  Similar  Name.  The 
legislature  has  by  implication  provided  that  an  Illinois  cor- 
poration may,  by  proper  legal  proceedings,  prevent  the  organi- 
zation of  any  other  corporation  under  the  laws  of  this  state, 
with  the. same  or  a  similar  corporate  name,  when  the  consent 
thereto  of  such  existing  corporation  has  not  been  obtained. 
Idem. 
S,  Protection  of.  When  parties  have,  by  their  mode  of  doing  busi- 
ness, and  by  the  quality  of  their  products,  and,  by  selling  and 
delivering  to  the  public  articles  as  valuable  as  represented, 
built  up  under  a  chosen  name  a  reputation  which  is  of  great 
value,  they  should  be  protected  in  the  use  of  that  name;  and 
the  protection  of  the  public  in  preventing  any  other  persons 
from  assuming  a  like  or  similar  name  is  at  the  same  time  a 
protection  of  the  parties.    Idem, 
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9.  UwFAiB  Trade.  The  words  "Elgin"  and  "National"  and  "Watdi'* 
are  general  or  geographical  words  or  names  that  can  not  be  ap- 
propriated to  the  exclusion  of  others;  but  they  may  be  so  used 
when  taken  together  or  in  connection  with  certain  manufac- 
tured articles  as  to  create  and  establish  a  special  signification, 
and  in  the  use  of  those  words,  or  any  or  either  of  them,  in  such 
connection,  and  with  such  special  signification,  the  parties  en- 
titled thereto  should  receiye  protection  from  the  courts.    Idetn. 

Tbubtb.    See  Comhinationa  and  Monopolies, 

TRUSTS  AND  TRUSTEES 

I. 
Iir  Genebau 

II. 
Masses  fob  the  SotTL. 

I.  I2f  General. 

L  Whether  Active  or  Passive.  A  passive  trust  exists  as  where 
land  is  conveyed  to  A  in  trust  for  B  without  any  power  to  take 
actual  possession  of  the  land  or  to  exercise  acts  of  ownership 
over  it  Active  trusts  exist  where  the  trustee  is  charged  with 
the  performance  of  active  and  special  duties  in  respect  to  the 
management  of  the  trust  company.  Kom,  et  al.  i?.  Sears,  et  ol., 
372. 

2.  Where   Trustee  Has   Management   of   Property — Statute   of 

Uses.  Where  trustees  are  empowered  by  will  to  conduct  and 
manage  an  estate  for  the  benefit  of  testator's  wife  and  child, 
this  constitutes  an  octti^e  trust,  and  the  statute  of  uses  does 
not  vest  the  legal  title  in  the  cestuis  que  trustent    Idem. 

3.  Conveyance  Act — Application  to  Equitable  Estates.    Section 

13  of  the  conveyance  act  which  dispenses  with  the  word  "heirs" 
in  the  granting  of  estates,  applies  to  both  legal  and  equitable 
estates.    Idem. 

4.  Equitable   Estates — What   Constitutes.    An   equitable   estate 

only  exists  where  the  cestui  que  use,  or  the  beneficial  owner, 
has  a  right  to  demand  an  immediate  conveyance  of  the  legal 
title.    Idem. 

5.  Equitable  Estatb — In  Case  of  Active  Trust.    Where  a  trustee 

has  the  right  to  take  possession  and  exercise  active  ownership 
over  the  property,  the  trust  is  an  active  trust,  and  the  estate 
of  the  cestui  que  trust  is  not  an  equitable  estate,  because  the 
beneficiary  has  no  right  to  compel  or  demand  the  immediate 
transfer  of  the  legal  estate.    Idem. 

6.  Nature  of  Beneficiaries'  Estate.    A  conveyance  to  trustees  In 

trust  for  the  "wife  and  child"  of  the  testator  is  presumed  to  be 
a  conveyance  in  fee  simple  in  the  beneficial  use  of  the  property 
for  the  maintenance  and  support  of  such  beneficiaries.    Idem. 

7.  For  Support  and  Maintenance  of  Testator's  Pa^hlt — How  Long 

to  Continue.  A  conveyance  to  trustees  for  the  maintienance 
and  support  of  the  "wife  and  child"  of  the  testator  will  continue 
only  so  long  as  the  child  remains  such.  When  such  child  ar- 
rives of  age,  the  trust  would  cease.  The  same  situation  would 
exist  where  the  child  dies  before  becoming  of  age.    Idem, 
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8.  Beneficiariks — ^Joint  ob  Sevebai*.  Where  a  trust  estate  is  cre- 
ated for  the  benefit  of  a  wife  and  child,  it  will  be  considered 
that  it  was  created  for  their  Joint  benefit  If  therefore  the 
trust  ceases  as  to  one  beneficiary  it  would  cease  as  to  both. 
Idem. 

9.  Natubb  of  Benefioiabies*  Estate.  Upon  the  determination  of 
^'  such  an  estate  the  beneficiaries  would  become  tenants  In  com- 
^  "■                       mon.    /(f em^ 

10.  Stock  and  Stockholdebs — ^Liabilitt  of  Tbttstee.    Where  certain 

shares  of  stock  are  deposited  with  a  bank  as  trustee  to  deliver 
the  same  to  the  subscribers  for  bonds  of  the  corporation  as  a 
bonus,  and  such  bank  merely  acts  as  a  conduit  through  which 
the  corporation  transfers  said  stock  to  the  bondholders,  such 
bank  is  not  liable  as  a  stockholder  within  the  meaning  of  sec- 
tion 25  of  the  General  Incorporation  Act  of  Illinois.  Budjd 
Foundry  d  Manufacturing  Company,  et  ah  v.  Columbian  OelC' 
t^raiion  Company,  et  ah,  398. 

11.  Pabties — Cestui  Que  Tbust.    A  cestui  que  trust  is  not  a  nec- 

essary party  to  litigation  in  which  he  is  represented  by  the 
trustee.  Tovmsend,  et  ah  v.  Chicago  Union  Traction  Company^ 
et  ah,  312. 

II.  Masses  fob  the  Soul.  *' 


•dt' 


^-;^  1.  Statutub  of  Fbauds.    The   decedent  deeded  certain   personal 

-'         *  property,  upon  oral  directions  that  the  fund  should  be  de- 

voted to  the  procurement  of  masses  for  the  soul  of  the  de- 

^  cedent  and  his  mother.    Held,  that  the  trust  was  not  void  be- 

cause not  wholly  in  writing,  as  the  statute  of  frauds  does  not 

"'  embrace  trusts  as  to  personal  property,  but  only  as  to  realty.. 

* '  Kehoe  V.  Kehoe,  et  ah,  164. 

2.  SxTFEBSTinouB  UsES.    At  common  law  gifts  or  devises  for  pro^ 

^''  curing  masses  are  void,  as  being  for  superstitious  uses.    Idem^ 

^  3.  Bnolis^  Statutes.    The  English  statutes  concerning  the  dis- 

position of  property  for  superstitious  uses  are  inapplicable  tO' 
our  conditions  and  inconsistent  with  our  institutions,  and 
never  became  a  part  of  our  law.  The  origin  of  the  Illinois 
statutes  as  to  the  adoption  of  the  common  law  traced.  Idem, 
4.  Religious  Beuef.  The  right  of  a  person  to  devote  his  prop- 
erty to  what  he  conceives  is  a  religious  purpose,  such  aa  the 
-  procurement  of  masses  for  the  soul,  is  Just  as  necessary  to  the 

religious  liberty  guaranteed  by  the  constitution,  as  the  right 
to  believe  and  worship  according  to  the  dictates  of  one's  own 
conscience.    Idem. 
6.  Same.    A  bequest  for  the  procurement  of  masses  for  the  donor's 

'  soul  is  a  void  bequest    Idem. 

9 

J  ULTRA  VIRES. 

See  Corporations. 

1.  Pullman   Compaivt*— Poweb  to   Pubchase   Assets   of  Wagneb 
'  Company  Engaged  in  Same  Business.    Under  its  charter  the 

Pullman  Company  had  power  to  purchase  railway  cars  with- 
out limitation  as  to  the  number  or  as  to  the  party  from  whom 
the  purchases  may  be  made,  and  also  all  the  powers,  privileges, 
rights,  etc.,  incident  to  such  corporations  and  necessary  or 
useful  for  the  purposes  of  the  corporation.    Held  that  the 

44 
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Pallman  Company  Immediately  upon  its  organization  coold 
haTO  made  a  purduwe  of  the  aaeeta  of  tiie  Wagner  Company 
engaged  in  like  business  ^^as  incident  to,  necessary  and  use- 
ful" to  it  in  the  commencement  of  iia  business,  and  having 
such  power  at  the  start  of  its  business  it  could  make  such  pur- 
chase at  any  time  thereafter  Uiat  it  was  considered  necessary 
or  useful  in  carrying  on  the  business  of  the  corporation;  and 
whether  such  purchase  would  be  necessary  or  useful  was  for 
the  board  of  directors  to  determine;  and  while  such  puniiaae 
.  might  be  an  abuse  of  the  charter  power  it  was  not  an  ultra 
vire$  act    Taylor  «.  The  Pullman  CompoiHr,  24. 

2.  Stockholdeb  or  One  Cobfobatidn  Cannot  Complain  of  Ultra 
Yms  Acts  of  Anothes  Cobfoeahdn.  A  stockholder  in  one 
corporation  has  no  footing  in  a  court  of  equity  to  enforce  purely 
public,  or  redress  purely  private  rights  as  to  or  in  connection 
with  alleged  ultra  vires  acts  of  another  corporation.  That  is  left 
to  the  people  of  the  state  under  which  the  corporation  had  its 
charter,  or  to  the  stockholders  or  creditors  having  an  interest. 
Idenk, 

t.  RioHT  OF  Stockholdeb  to  Question.  A  stockholder  has  a  stand- 
ing to  question  the  ultra  vires  acts  of  his  own  corporation  by 
which  he  may  be  injured  because  of  the  trust  relation  exist- 
ing between  him  and  the  corporation.    Idem. 

4.  Power  to  Purchase  Cars,  Rights  of  Corporation  UNi»aL  The 
power  to  purchase  cars  and  lease  the  same  to  railroad  compa- 
nies confers  power  to  purchase  cars  which  are  already  leased 
to  railroad  companies.    Idem. 

6n  Injunction  to  Restrain  Ultra  Vibes  Corporate  Acts.  A  corpo- 
ration can  exercise  only  such  powers  and  privileges  as  its 
charter  confers;  if  it  transcends  its  charter  powers  the  state 
can  elect  to  proceed  at  law  to  annul  the  charter  or  in  chancery 
to  enjoin  it  from  acting  ultra  vir^s.  People  ex  reL  Moloney.* 
V.  Chicago  Fair  Grounds  Association,  108. 

€,  CmBS — ^Estoppel.  A  city  cannot  be  estopped  to  dispute  the 
validity  of  an  uUra  vires  contract  Northtoestem  Slevated 
Railroad  Company  v.  City  of  Chicago,  et  aL,  480 

UNLAWFUL  ACT. 

^'Unlawful  Act"  Defined.  The  words  "unlawful  act/'  as  used 
in  the  statute  defining  manslaughter,  mean  unlawful  as  de- 
fined by  the  common  law,  and  include  not  only  criminal  acts, 
but  trespasses  and  civil  wrongs  which  are  not  prohibited  by 
statata    People  v.  Davis,  et  oL,  217. 

USES,  STATUTE  OF. 

Where  Trustee  Has  Management  of  Propertt.  Where  trustees 
are  empowered  by  will  to  conduct  and  manage  an  estate  for 
the  benefit  of  testator's  wife  and  child,  this  constitutes  an 
active  trust,  and  the  statute  of  uses  does  not  vest  the  legal 
title  in  the  cestui  que  trustent.    Kom,  et  al.  v.  Sears  et  al.,  372. 

VACANCIE& 

Board  or  DoMcroBa — Vacancies — How  Fuxjbd.  The  statute  in  re- 
lation to  the  election  of  directors  provides  that  directors  must 
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be  elected  by  the  stockholders  and  states  that  ''all  other  va- 
cancies to  be  filled  In  aceordance  with  by-laws."  Held  that 
inasmuch  as  it  was  the  universal  practice  in  Illinois  for  at 
least  36  years  to  permit  vacancies  in  the  board  of  directors  to 
be  filled  by  the  other  members  of  the  board,  that  the  court 
would  not  overthrow  such  a  long  settled  practice,  by  holding 
that  such  vacancies  must  be  filled  by  the  stockholders.  Town' 
•end,  et  ei,  v,  Chicago  Union  Traction  Company,  4t  al^  312. 

VENUE,  CHANGE  OF. 
See  Crimi$uU  Law, 

1.  Local  Pbejudice.    A  change  of  venue  will  seldom  be  granted 

from  a  large  city  where  many  men  are  eligible  for  Jury  service; 
but  where  the  defense  presents  over  12,000  affidavits  as  to  the 
existence  of  prejudice,  and  the  state  about  4,000  counter  afli- 
davits,  the  change  of  venue  must  be  granted.  People  v.  Davis, 
207. 

2.  Application  fob — Mebe  Numbeb  of  Affidavits.    Mere  numbers 

alone  of  affidavits  that  the  defendant  cannot  receive  a  fair  trial 
in  the  county  do  not  govern  the  granting  of  the  change  of 
venue,  but  the  character  and  reputation  of  the  persons  mak- 
ing the  affidavits  will  be  considered.    Idem, 

3.  Chabactes  and  Numbeb  of  Affidavits.    Where  vast  numbers  of 

affidavits  of  prejudice  are  presented*  among  which  are  those  of 
large  numbers  of  prominent  men,  the  court  will  grant  the 
change  of  venue,  and  such  a  record  Is  conclusive  uxK)n  the 
court  that  prejudice  still  exists  although  the  catastrophe  for 
which  the  defendant  was  indicted  occurred  a  year  or  more  pre- 
vious.   Idem. 

4.  TxMs  OF  Application.    Where  a  petition  for  a  change  of  venue 

from  the  county  alleges  that  there  Is  such  a  prejudice  on  the 
part  of  the  people  against  the  petitioner  that  he  cannot  have 
a  fair  and  impartial  trial,  and  that  he  did  not  become  aware 
of  such  prejudice  until  September  27,  1904,  at  some  time  after 
4  p.  m.,  and  notice  of  the  application  for  a  change  of  venue  was 
served  at  9:30  a.  m.  on  the  following  day,  it  was  held  that  the 
application  was  made  in  apt  time.  People  v.  Davis,  et  ah,  191. 
6.  Cbiminal  Cases.  Where  a  defendant  in  a  criminal  case  cannot 
have  a  fair  trial  in  the  county  where  he  resides  or  where  the 
offense  is  committed  he  is  entitled  to  a  change  of  venue.    Idem, 

6.  Same.  Nor  is  such  right  affected  by  the  fact  that  such  change 

of  venue  would  greatly  increase  the  expense  of  trial  to  the 
state.    Idem. 

7.  Duty  of  State.    If  the  state's  attorney  on  an  application  for  a 

change  of  venue  believes  that  no  prejudice  in  fact  exists  it  is 
his  duty  to  contest  the  application.  If,  on  the  other  hand,  he 
believes  that  a  prejudice  does  exist  he  should  consent  to  the 
making  of  the  change  and  not  charge  the  court  with  the  re- 
sponsibility of  doing  so.    Idem. 

VIGINTILLIONTH. 

Taxes — Sale  of  Vigintillionth  Intebest.  The  sale  of  a  vigln- 
tillionth  of  certain  land  for  the  non-payment  of  taxes  is  not  a 
cloud  upon  the  title,  and  a  mortgagee  redeeming  from  such  a 
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sale  cannot  charge  the  amount  so  iMdd  against  the  mortgagor. 
The  maxim,  de  minimus  non  curat  lex,  applies.  Sperry  v. 
Stinson,  288.    Judgment  reversed,  174  lU.  126. 

VoLimTABT  Patmknt.    See  Payments,  Duress,  Telephone  Companies^ 

WAGES 

UnBABNED  Wages — Yalidftt  or  Assign  meitt  of.  Although  the  au- 
thorities are  conflicting  as  to  whether  or  not  unearned  wages 
may  be  assigned  so  as  to  be  recoverable  in  an  action  at  law, 
the  better  doctrine  is  that  except  as  to  wages  actually  due  at  the 
•  time  of  the  assignment,  such  an  assignment  is  an  attempt  to 
transfer  a  mere  possibility  of  future  earnings,  and  therefore 
as  to  such  future  earnings  is  not  an  existing  chose  in  action. 
Bilverstein  v.  Oresheimer,  471. 

WORDS  AND  PHRASES. 

"Criminal  Case,"  People  v.  Richards  d  Kelly  Manufacturing  Comr 
pany,  171. 

"Public  Use."  By  '*puhli(f^  or  **puhlic  use*  is  meant  the  people  of 
the  whole  state.  ycrthMoestem  Elevated  Railroad  Company  v. 
City  of  Chicago,  et  ah,  480. 

"Public  Cart"  A  teaming  company  which  carries  goods  within 
a  city  for  certain  customers  under  private  contract  at  a  fixed 
price  per  ton,  and  does  not  hold  itself  out  as  undertaking  for 
hire  to  transport  the  goods  of  any  person  applying  to  them,  is 
not  a  common  carrier,  and  does  not  come  within  the  meaning 
of  a  city  ordinance  regulating  and  licensing  "public  carts." 
City  of  Chicago  v.  Forbes  Cartage  Co.,  et  al.,  473. 

"Public  Policy."    Taylor  v.  The  Pullman  Company,  24. 

"Unlawful  Act,"  People  v.  Davis,  et  al,  217.    People  v.  Davis,  245. 
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ACTIONS. 


Motive  of  complainant  In  instituting  an  action;  whether  it  can 
be  inquired  into,  58. 

(Note  to  Taylor  t.  Pullman  Co.,  2i-58.) 

ASSIGNMENT  OF  WAGES. 

Assignment  of  wages  under  a  subsisting  employment,  473. 
(Note  to  Sllverstein  t.  Greshelmer,  471-473.) 

BOARDS  OF  TRADE. 

Property  right  of  board  of  trade  in  its  market  quotations,  661. 

{Note  to  Public  Grain  ft  Stock  Exchange  v.  Western  Union  Telegraph 

Co.  and  Board  of  Trade,  548-561.) 

CHANGE  OF  VENUE. 

1.  Change  of  venue  in  a  criminal  case  on  the  ground  of  local 

prejudice,  where  large  numbers  of  affidavits  are  filed  in  sup- 
port of  and  against  the  motion.    Briefs,  214. 

iBriefs  to  People  v.  Davis,  207,  214.) 

2.  Forms  of  affidavits  in  support  of  and  against  a  motion  for  a 

change  of  venue  in  a  criminal  case  on  the  ground  of  local 
prejudice,  211,  213. 

(Forms  with  People  v.  Davis,  207,  211,  213.) 

CHARITABLE  BEQUESTS. 

Bequests  for  masses  for  the  soul. 

{Note  to  Kehoe  v.  Kehoe,  164,  171.) 

CONSTITUTIONAL  LAW. 

Validity  of  laws  prohibiting  the  use  of  the  United  States  flag 
for  advertising  purposes,  542. 

{Note  to  People  ex  rel.  y.  Kruse,  536,  542.) 

CONTRACTS. 

1.  CONTBAOTS  VOB  Personal  Ssbvices.    Injunction  to  prevent  J>reach 
of  contracts  for  personal  services,  86. 

(Note  to  Oppenhelmer  y.  Sayer,  74,  86.) 
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JL.  Injunction  to  restrain  employes  from  soliciting  customers, 
disclosing  trade  secrets,  etc.,  86. 

(1)  Where  services  are  unique  and  extraordinary,  87. 

(2)  Particular  classes  of  cases,  87. 

B.  Solicitation  of  customers  and  disclosure  of  trade  secrets,  88. 
(7.  Validity  of  oontracU  not  to  enter  into  a  timUar  «Kipk>y>- 
ment,  89. 
2.  Extent  of  the  Right  of  a  Manxttactureb  to  Oohtbol  the  Pbigb 
OF  His  Products,  16. 

(Note  to  Piatt  v.  Nat'l  Ass'n  Retail  Druggists,  1,  16.) 

A,  Proprietary  Medicines,  etc.,  16. 

(1)  L^ality  oi  contracts  controlling  retail  prices,  16 

(2)  Right  of  manufacturer  to  control  price  subae^uent  to 

sale  by  retailer,  19. 

(3)  Of  proprietary  medicines,  1^. 

(a)  Of  books,  19. 

(b)  Of  tobacco,  19. 

(c)  Of  watches,  20. 

(4)  As  to  whether  contracts  controlling  retail  prices  are 

im  restraint  of  trade,  30. 

(a)  Cases  holding  such  contracts  not  in  restraint  of 

trade,  20. 

(b)  Cases  where  actions  for  damages  under  anti- 

trust acts  hare  been  xnalataiMd,  30. 

B.  Pwte»U,  20. 

O,  Copyright  CoMes,  21. 

D.  Miscellaneous  general  cases,  21. 

(1)  Saleratus,  21. 

(2)  Groceries,  21. 

(3)  Patterns,  21« 

(4)  Tobacco,  21. 
(6)  Whiskey,  21. 
(6)  Vaccine,  21. 

CORPORATE  NAMES. 
See  Unfa4r  TraSe. 

COURTa 
Amendment  of  record  by  court  after  the  term  has  gone  by,  620. 
{Note  to  Pinkerton  v.  Grand  Pacific  Hotel  Co.,  517,  520.) 

CORPORATIONS. 

1.  Leases  of  corporate  property. 

Right  of  railroad  company  to  sell  or  lease  all  its  corporate 
property. 

(Briefs,  Townsend  v.  Chicago  Union  Traction  Oo.,  812.) 

Right  of  stockholder  to  enjoin  leasing  of  corporate  property, 
ultra  vires  acts. 

(Idem.) 

2.  Poy)ers  of  corporations, 

Rli^t  of  Illinois  corporation  to  hold  and  Tote  stoek  of  otber 
corporations. 

(Briefs,  Townsend  v.  Chicago  Union  TracUon  Co.,  312.) 


I 
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Power  of  direetora  of  a  corporation  to  fill  vacanoles  In  the  board 
.  of  direetora. 

{firieU^  Townsend  y.  CMca^o  Union  Traction  Co.,  312.) 

CRIMINAL  LAW. 
See  Change  of  Venue. 

DURESS. 
See  Payments, 

FLAG  LAW. 

Validity  of  laws  prohibiting  the  use  of  the  United  States  flag  for 
adrertlsing  purposes,  542. 

{Hote  to  Peoi^o  ex  rel  y.  Kmse,  636,  542.) 

FORMS. 

1.  Affidavits  on  motion  for  change  of  yenne. 

{Form  In  People  v.  Davis,  207,  211,  213.) 

2.  Mandatory  injunction  compelling  carrier  to  receive  goods  for 

transportation. 

(Farm  in  Marshall  Field  tt  Co.  y.  BecUenberg,  69,  67.) 

8.  Injunction  to  restrain  telephone  company  from  removing  its 
instruments  and  discontinuing  its  service,  and  from  charg- 
ing more  than  certain  rates. 

(Form  in  Illinois  Manufacturers'  Ass'n  y.  Chicago  Tele- 
phone Co.,  119»  14L) 

Decree,  annulment  of  marriage.  ^ 

(Form  in  Crawford  y.  Crawford,  453.) 
Decree. 

(Form  in  Chetlain  v.  De  Grazle,  667.) 

HOLIDAYS. 
See  Time. 

HUSBAND  AND  WIFE 
See  Marriage. 

INJUNCTIONS. 
See  Unfair  Trade, 

1.  Injunction,  form  of;  mandatory  Injunction  against  earrler  re- 

fusing to  receive  goods  for  transportation,  67. 

(Form,  with  Marshall  Field  &  Co.  v.  Becklenberg,  69,  67.) 

2.  Injunction,  form  of;  injunction  to  restrain  telephone  com- 

pany from  removing  its  instruments  and  discontinuing  its 
service,  and  from  charging  more  than  certain  rates,  141. 

(Form,  with  Illinois  Manufacturers'  Ass'n  v.  Chicago 

Telephone  Co.,  119,  141.) 
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8.  Injunction,  right  of  dissenting  stockholder  to  enjoin  leasing 
of  corporate  property  and  ultra  vires  acts. 

{Briefs,  Townsend  t.  Chicago  Union  Traction  Co.,  312.) 

4.  Injunction  to  prevent  breach  ot  contract  for  personal  serv- 
ices, 86. 

(Note  to  Oppenheimer  y.  Sayer,  74,  86.) 

•      MANDAMUS. 

Mandamus  to  compel  public  of/lcers  to  enforce  the  Sunday  lotos, 
107. 

{Note  to  People  ex  rel.  McCarroU  y.  Mohr,  100,  107.) 

MARRIAGB. 

1.  Annulment  of  marriage  where  plaintiff  was  under  the  age 
of  legal  consent  at  the  time  of  the  marriage,  454. 

{Note  to  Crawford  y.  Crawford,  453,  454.) 

2.  Evidence  as  to  age  of  minor,  456. 
(Idem.) 

MARKET  QUOTATIONS. 

Property  right  of  board  of  trade  in  its  market  quotations,  501. 

(Note  to  Public  Grain  ft  Stock  Exch.  y.  Western  Union 
Telegraph  Co.  and  Board  of  Trade,  648,  661.) 

MASSES  FOR  SOUL. 

Bequests  for  masses  for  the  soul,  171. 

(Note  to  Kehoe  v.  Kehoe,  164,  171.) 

MONOPOLIES. 

Extent  of  right  of  manufacturers  to  control  the  price  of  their 
products  (see  Contracts),  16. 

{Note  to  Piatt  y.  National  Association  of  Retail  Druggists,  1«  16.) 

MORTGAGES. 

1.  Assignee  of  mortgage  or  trust  deed  takes  it  subject  to  ezlBt- 

ing  equities  between  mortgagor  and  mortgagee,  576. 

(Note  to  Chetlain  v.  De  Grazie,  567,  576.) 

2.  Assignee  of  trust  deed  or  mortgage  in  order  to  protect  his 

rights  must  give  notice  to  the  grantor,  576 

(Idem,)  * 

MOTIVE. 

Motive  of  complainant  In  instituting  an  action;  whether  it  can 
be  inquired  into,  58. 

Note  to  Taylor  y.  Pullman  Co.,  24,  58.) 
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PAYMENTS. 

1.  Recovery  of  excess  payments  exacted  l>y  carriers  anA  othwr  public 
service  corporations  in  excess  of  legal  rate,  144. 

iNote  to  Illinois  Manufacturers'  Ass'n  y.  Chicago  Telephone  Co^ 

119, 144.) 

A.  (1)  Where  a  public  service  corporation  exacts  charges  greater 

than  permitted  by  law;  doctrine  of  Toluntary  payments 
applicable,  144. 
(2)  Payments  made  under  duress,  148. 

B.  Payments  made  to  a  public  serrice  corporation  in  exoen  of 

legal  rate  stand  upon  same  footing  as  an  overcharge  by 
a  public  official  and  may  be  recovered  back,  161. 
0.  Where  a  charge  is  made  in  violation  of  a  law  intended  to  pro- 
tect one  set  of  persons  against  imposition  or  extortion 
by  another,  the  amount  so  paid  may  be  recovered  bade, 
and  the  question  of  duress  is  not  involved,  164. 

D.  (1)  Cases  holding  contrary  doctrines,  166. 

(2)  Cases    holding   contrary   doctrines    involving   statutory 
rates,  167. 

RECORD. 

Amendment  of  record  by  court  after  the  term  has  gone  by,  620. 
(Note  to  Pinkerton  v.  Grand  Pacific  Hotel  Co.,  617,  620.) 

RETAIL  PRICES. 

•  Right  of  manufacturer  to  control  the  retail  prices  of  his  prod- 
ucts.   See  Contracts. 

SUNDAY  LAWS. 

■ 

Mandamus  to  comi>el  public  officers  to  enforce  the  Sunday  laws, 

107. 

(Note  to  People  ex  rel.  McCarroll  v.  Mohr,  100,  107.) 

TELEPHONES. 

Right  of  telephone  company  to  discontinue  use  of  its  service  to 
customer  who  instals  his  own  extension  telephones,  164. 

{Note  to  Beach  v.  Chicago  Telephone  Co.,  168,  164.) 

TIME. 

i.  If  appeal  from  granting  of  temporary  injunction  is  not  Der> 
fected  within  sixty  days  it  must  be  dismissed,  69. 

{Brief,  Marshall  Field  ft  Co.  v.  Becklenberg,  69,  69.) 

2.  Holidays,  legal  holidays  are  holidays  only  for  purposes  of 
negotiable  paper,  69. 

(Brief,  Marshall  Field  ft  Co.  v.  Becklenberg,  69,  69.) 

ULTRA  VIRES. 
See  Corporations, 
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UNFAIR  TRADE. 

1,  iQjnaetlon  against  the  use  of  corporate  names,  46S. 

{Note  to  N.  T.  Dental  Parlors  y.  Froom,  460,  463.) 

A.  Where  customary  to  refer  to  corporate  name  by  an  abbreyl- 

ated  tiUe,  466. 

B.  Franchise  in  corporate  name,  465. 

O.  Right  of  a  corporation  to  use  Its  own  name,  465. 

D.  Corporate  name  protected  upon  same  principle  as  trademarks. 

466. 
Ji.  The  Illinois  rule,  466. 
S.  No  Talid  trademark  in  a  name  which  deceives  the  public,  or  which 

f&lsely  states  that  the  goods  are  made  or  producedJn  a  paj> 

tlcnlar  place,  468. 

A.  Where  the  name  is  a  misrepresentation,  469. 

B.  Extent  of  the  deception,  469. 

VOLUNTARY  PATMENTa 
Reoovery  ol    See  Payments. 

WAGES 
See  Asaignment  of  Wages, 
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